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PREFACE. 


The  following  coUection  of  precedents  is  designed  as  a  supple- 
ment or  appendix  to  the  author's  Treatue  on  PUadingi^  the  second 
edition  of  which  was  published  in  July,  1855.  It  was  originallj 
intended  to  accompany  that  yolume  with  a  collection  of  forms  of 
pleading  illustratiye  of  the  principles  discussed  in  the  text,  and 
the  changes  made  hj  the  new  system.  That  intention,  though 
not  carried  out  at  the  time,  was  not  entirely  abandoned,  and  it  is 
now  reyiyed  and  attempted  to  be  put  into  execution,  under  the 
encouragement  of  what  the  author  belieyes  a  yerj  general  desire 
on  the  part  of  the  profession  for  the  publication  of  some  practi- 
oai  work  of  the  kind  for  daily  use. 

It  must  be  perfectly  obrious  that  no  collection  of  precedents 
(embracing  both  Equity  and'  Common  Law  cases),  which  could 
be  brought  within  the  limits  of  a  single  yolume,  could  be  so 
complete  in  its  character  as  to  furnish  a  form  for  eyery  case  that 
may  arise  in  practice,  nor  haye  I  attempted  to  accomplish  any- 
thing of  the  kind;  but,  while  endeayoring  to  make  the  collection 
as  general  as  possible,  I  haye  aimed  rather  to  illustrate  principles 
and  to  giye  examples  of  particular  classes  of  cases,  under  the 
classification  indicated  by  the  Code,  than  to  furnish  a  complete 
assortment  of  ybrmt,  either  in  Equity  or  Common  Law  actions. 


IV  PREFACE. 

Many  of  the  precedents  given  in  this  yolnme  are  either  such 
as  I  have  used  in  my  own  practice,  or  such  as  have  been  prepared 
for  actual  use  by  other  members  of  the  profession;  and  I  take  this 
occasion  to  say  that  I  am  under  great  obligations  to  many  of  my 
professional  brethren,  in  different  parts  of  the  State,  for  their 
kindness  in  furnishing  me  with  valuable  contributions,  which  I 
have  freely  used,  taking  the  liberty,  however,  in  some  few  instan- 
ces, of  making  such  alterations  and  amendments  as  seemed  to  be 
necessary  or  proper.  In  cases  where  the  pleadings  have  been 
drawn  for  use  by  others,  I  have,  for  the  most  part,  retained  ihe 
real  titles  of  .the  causes,  and  the  names  of  the  attorneys  by  whom 
the  pleadings  were  drawn  or  used.  Those  which  have  been  ex- 
pressly prepared  for  this  work,  are,  for  the  most  part,  printed 
without  the  signatures  of  attorneys. 

The  references  in  the  notes  to  the  Trtatue  on  Pleadingi  are  to 
the  second  edition.  The  notes  contain  references,  also,  to  most 
of  the  decisions  relative  to  the  subject  of  pleadings,  made  since 
that  volume  was  published,  including  1  Smith's  Court  of  Appeals 
Reports,  24  Barbour,  5  Duer,  14  Howard  and  6  Abbott  Prac- 
tice Reports. 

Teot,  Marchj  1858. 

G.  V.  S. 
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matter  only, 680 

19.  To  defensive  answer,  containing  two  separate  defences, 681 

20.  To  oounter-daim,  inteipoeedin  an  action  to  recover  rent, 682 
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PRBCEDENTS    OF    PLEADING    BEFORE    THE    CODE    IN-' 
EQUITY,  AND    COMMON   LAW  CASES,   AND    PRECE- 
DENTS OF  ADMIRALTT  PLEADING. 


(  No.  1. ) 

Farm  of  an  original  bill  in  eqiiity,  in  a  suit  brouglu  to 
charge  lands  purchased  from  a  judgment  debtor j  with  an 
equitable  lien  or  trust  in  favor  of  the  judgment  creditor  j  for 
the  payment  of  the  judgment.^  The  parts  italicised  are  such 
as  would  be  omitted  under  the  present  practicey  leaving  so  much 
of  the  bin  only  as  constituted  what  is  called  the  Stating  Part 
imd  Prayer  for  Relict  which,  with  the  title  of  the  action,  would 
form,  under  the  Code,  a  perfect  comptaint  for  the  same  cause  tf 
action  endnuced  in  the  bill. 

m 

To  the  Chancellor  of  the  State  of  New*Tork:* 
Humbly  complaining,  sheweth  unto  yoUr  honor,  your  orators 

■  The  case  Ib  reported  under  the  title  of  HaTerlj  v,  Beoker,  4  Com., 
169.  The  Supreme  Court  Bustuned  the  bill  And  made  a  decree  de- 
claring the  Judgment  to  be  an  equitable  lien  on  the  land,  and  directing 
a  sale  of  the  pren^es,  which  decree  waa  aiBrmed  bj  the  Court  of 
Appeals. 

*  The  bill  in  equity  consisted  of  nine  parts,  all  of  which  will  be 
fimnd  in  this  precedent.    The  first  of  these  parts  is  the  IHnctwn  or 


.    * 
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m  • 

I 

« 

Jacob  Haverly^  of  tieibtfin  of  Middldnirghj  couniy  of  Scho- 

hariej  and  John  jWfi^Jr.^  ofKnoXy  in  the  county  of  Albany.^ 

That '  on  acd  ^vious  to  the  6th  day  of  December,  in 

the  year  l^'i^j-'bne  Abraham  L.  Dietz,  of  the  town  of 

Schohari(s  14.' the  county  of  Scboharie,  was  mdebted  to 
• . . 

your  brators  in  the  sum  of  about  $374.45. 

addr^  of  the  bill  to  the  coart  m  aboye.  (Story  Eq.  PI.,  $  20.)  This 
address  is  not  usual  under  the  present  practice,  its  place  being  sup- 
\ -plied  by  the  title  of  the  cause,  which  is  required  to  specify  '<the  name 
• '  of  the  court  in  which  the  action  Is  brought,  the  name  of  the  county 
in  which  the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action,  plaintiff  and  defendant."  (Code,  §  142,  sub.  1.) 
The  old  bill  in  equity  was  without  any  titJe. 

'  This  second  part  of  the  bill  is  called  the  Introduction,  It  contained 
the  names,  places  of  residence,  &c,  of  the  parties,  exhibiting  the  bil' 
and  sometimes,  though  not  usually,  the  names  of  the  defendants' 
Under  the  Goiie  the  commencement  or  introduction  of  the  complaint 
need  not  be  in  any  particular  form.  '<  The  flaintiff  complaine  that 
the  defendant,^^  He,  is  the  simplest,  and  may  very  properly  be  used; 
although  some  prefer  the  more  formal  style,  as  for  example :  ^^  The 
above  named  plaintiffs  A.  P.,  of  ^c,  complaine  of  the  above  named 
defendant,  C  D.,  of  ^c,  and  ehowe  to  the  court  ihatf^  Itc.  For  the 
sake  of  uniformity,  I  hare  usually  adopted,  in  practice,  substantially 
the  words  used  in  the  Code  (§  142,  sub.  2),  as  the  commencement  of 
the  complaint :  "  The  plaintiff' comptaim  of  the  defendant  and  alleges 
the  following  facts,  conetUuting  his  cattse  of  cuUvm,  that,  &c 

*  Here  commences  the  third  and  most  important  part  of  the  bill  in 
equity  called  the  Stating  Part.  It  contains  a  narreti?e  of  the  facts 
and  circumstances  of  the  plaintiff's  case,  and  of  the  wrong  or  griey- 
ance  of  which  he  complains,  and  of  the  names  of  the  persons  by  whom 
done,  and  against  whom  he  seeks  redress,  and  constitutes,  in  fact,  the 
real  substance  of  the  bill.  (Story  Eq.  PI.,  §  27.)  The  statement  of  the 
allegations  which  form  this  part  of  the  bill,  was  in  all  respects  the 
same  as  the  statement  of  similar  &cts,  is  required  to  be  in  an  action 
under  the  Code ;  and  very  little  of  the  old  equity  bill  remains  under 
our  present  system,  except  this  Stating  Part  and  the  Prayer  for  Relief 
hereafter  noticed.  [See  remarks  on  this  subject,  V,  S,  Plead.,  pp,  50 
tobZ,]    , 
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jind  your  orators  Jurther  tliow,^  that  the  said  Abraham 

L.  Dietzy  on  the  said  6th  day  of  December,  1842,  was 

the  owner  of  a  certain  piece  or  parcel  of  land,  situate  in 

the  towns  of  Knox  and  Berne,  in  the  coanty  of  Albany, 

of  the  value  of  about  fifteen  hundred  dollara,  and  which 

is  described  as  follows :    l^rnsertitig  a  description  of  the  jpre- 
mises^ 

And  your  orcUors  further  sluno,  that  for  the  purpose  of 
securing  the  pajrment  of  the  said  debt  so  due  from  the 
said  Abraham  L.  Dietz  to  your  orators  as  aforesaid,  by 
making  the  same  a  lien  upon  the  said  piece  or  parcel  of 
land,  he,  the  said  Abraham  L.  Dietz,  executed  a  bond  and 
warrant  of  attorney,  for  the  confession  of  a  judgment  in 
favor  of  your  orators,  bearing  date  the  3d  day  of  December, 
A.  D.,  1842,  and  that  on  the  6th  day  of  December,  A. 
D.,  1842,  a  judgment  was  duly  perfected  in  the  Supreme 
Court  of  this  State,  upon  and  by  virtue  of  the  said  bond 
and  warrant  of  attorney,  for  the  sum  of  $748.90  of  debt, 
and  $10  damages  and  costs,  as  by  the  record  of  the  said 
judgment  now  remaining  in  the  office  of  the  clerk  of  the 
said  Supreme  Court,  in  the  city  of  Albany,  and  to  which 
your  orators  pray  leave  to  refer,  will  more  fully  appear. 

And  your  orators  further  showj  that  Peter  Decker,  Esq., 
the  attorney  for  your  orators,  in  entering  up  said  judgment 
on  said  bond  and  warrant  of  attorney,  neglected  to  file 
and  docket  a  transcript  of  said  judgment  with  the  clerk 
of  the  city  and  county  of  Albany,  so  as  to  make  such 
judgment  a  lien  upon  the  aforesaid  described  lands  and 
premises ;  but  it  was  understood  by  your  orators,  and  also 
^y  the  said  Abraham  L.  Dietz,  that  such  judgment  was  a 
lien,  and  that  it  was  stated  by  your  orators,  at  the  time 
said  bond  and  warrant  of  attorney  was  executed,  that  the 

'  These  seyeral  repetitions  should,  of  course,  all  be  omitted. 


4  PRECEDENTS  OF  PLEADIN6S. 

object  of  obtaming  such  judgment,  by  your  oraton  waa, 
that  the  said  debt  might  be  made  secure  by  being  made  a 
lien  by  said  judgment  upon  the  said  farm  and  real  estate, 
and  it  was  so  understood  by  the  said  Abraham  L.  Dietz. 

And  your  oraton  Jurther  ihow  unto  your  honor,  that  after- 
wards, and  on  the  9th  day  of  Februaiy,  A.  D.,  1843,  the 
said  Abraham  L.  Dietz  sold  and  conveyed  the  aforesaid 
lands  and  premises  by  deed,  bearing  date  the  day  and  year 
last  aforesaid,  to  Gideon  Becker,  of  the  town  of  Schoharie, 
in  the  county  of  Schoharie,  as  by  the  record  of  the  said 
deed  of  conveyance,  now  remaining  in  the  clerk's  office  of 
Albany  couni^,  reference  being  thereto  had,  will  more 
fully  appear. 

And  your  oraton  Jurther  show  unto  your  honor j  that  as 
they  are  informed  and  believe,  that  at  the  time  of  the  sale 
and  conveyance  aforesaid,  by  the  said  Abraham  L.  Dietz 
to  the  said  Gideon  Becker,  of  the  farm  and  premises  afore- 
said, the  said  Gideon  Becker  was  informed  by  the  said 
Abraham  L.  Dietz,  and  knew  of  the  judgment  of  your 
orators  aforesaid,  and  the  said  Gideon  Becker  as  well  as 
the  said  Abraham  L.  Dietz  and  your  orators,  supposed  and 
believed  and  understood  said  judgment  to  be  a  lien  on  the 
said  premises  and  real  estate,  sold  and  conveyed  by  the  said 
Abraham  L.  Dietz  to  the  said  Gideon  Becker  as  aforesaid. 

And  your  oraton  Jurther  ihow  unto  your  honor y  that  at 
the  time  of  such  sale  and  conveyance  as  aforesaid,  it  was 
agreed  between  said  Abraham  L.  Dietz  and  the  said 
Gideon  Becker,  that  the  said  Gideon  Becker  should  pur- 
chase the  said  farm  and  premises  from  said  Abraham  L. 
Dietz,  subject  to  the  lien  of  the  judgment  of  your  orators, 
and  that  he,  the  said  Gideon  Becker,  should  pay,  satisfy 
and  discharge  the  sud  judgment  of  your  orators. 

And  your  oraton  Jurther  thow  unto  your  honor,  that  the 
said  Abraham  L.  Dietz  sold  and  conveyed  the  said  farm, 
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lands  and  premises  to  the  said  Gideon  Becker,  subject  to 
the  lien  of  the  judgmeat  of  your  orators  thereon;  and 
that  an  amount  equal  to  the  amount  of  said  judgment  of 
jour  orators  was,  by  agreement  between  the  said  Abraham 
L.  Dietz  and  said  Gideon  Becker,  retained  by  said  Gideon 
Becker,  out  of  the  purchase  money  for  said  lands  and 
premises,  and  was  not  and  has  not  been  paid  to  the  said 
Abraham  L«  Dietz,  as  your  orators  have  been  informed  and 
beUeves. 

And  your  oralon  JurtAer  ihow  unto  your  honor ^  that  they 
have  been  informed  and  believe,  that  the  said  Gideon 
Becker  executed  a  paper  writing,  and  delivered  the  same 
so  executed^  to  the  said  Abraham  L.  Dietz,  showing  that 
the  deed  of  conveyance  was  taken  and  received  by  the 
said  Gideon  Becker,  subject  to  the  li^i  of  the  judgment 
of  your  orators  on  the  said  farm  and  premises,  and  that  he 
the  said  Gideon  Becker  would  pay  said  judgment  to  your 
orators  in  lieu  of  the  amount  of  such  judgment  to  the 
said  Abraham  L.  Dietz,  toward  the  purchase  money  for 
said  farm  and  premises,  and  that  your  orators  have  been 
informed  and  believe,  that  said  agreement  in  writing  has 
been  lost,  he,  the  said  Dietz,  having  made  diligent  search 
for  said  writing  or  agreement,  and  has  been  unable  to  find 
the  same,  and  therefore  your  orators  are  unable  to  state 
the  contents  of  said  agreement  more  particularly. 

jhid  your  oraton  fwrihisr  $how  unto  your  honor  ^  that  after 
the  promises  to  your  orators  as  aforesaid,  the  said  Gideon 
Becker  heard  or  discovered  that  a  transcript  of  the  judg- 
ment of  your  orators  had  not  been  filed  and  docketed  as 
required  by  law,  in  the  clerk^s  office  of  the  city  and  coimty 
of  Albany,  and  that  since  such  discovery,  the  said  Gideon 
Becker  has  wholly  refiised,  and  still  doth  refuse  to  acknow- 
ledge the  lien  of  your  orators  said  judgment  upon  the 
aforesaid  described  land  and  premises,  and  utterly  refuses 
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to  pay  to  your  orators  their  said  judgment,  or  any  part 
thereof, 

Ajid  your  oraiort  Jurther  show  urUo  your  honor f  that  they 
were  not  informed  and  did  not  know  that  a  transcript  had 
not  been  filed  as  required  by  law  in  the  clerk's  office  of  the 
county  of  Albany,  until  on  or  about  the  '20th  day  of  De- 
cember last,  but  on  the  contrary,  always  suppose  that  all 
legal  and  necessary  steps  had  been  taken  to  make  said 
judgment  a  lien  upon  said  premises.  ^ 

And  your  orators  Jurther  show  unto  your  honoTy  that  as 
they  are  informed  and  believe,  the  said  Abraham  L.  Dietz, 
the  defendant  in  said  judgment,  is  wholly  insolvent  and 
unable  to  pay  his  debts,  and  that  unless  the  judgment  of 
your  orators  shall  be  declared  a  lien  upon  said  farm  and 
premises,  your  orators  will  lose  their  said  debt. 

And  your  oraiors  further  show,  that  said  judgment  re^ 
mains  unpaid  and  unsatisfied,  and  as  your  orators  believe 
unreversed,  and  that  the  whole  amount  of  said  judgment 
is  now  equitably  due  to  your  orators  from  the  said  Gideon 
Becker. 

And  your  orators  Jurther  show  that  they  are  informed 
and  believe  that  the  said  Grideon  Becker  is  now  the  owner 
of  the  aforesaid  described  farm  and  premises. 

And  your  orators  Jurther  show  that  they  are  informed 
and  believe  that  the  md  Gideon  Becker  threatens  to  sell 
and  convey  the  said  farm  and  premises,  and  by  that  means 
deprive  your  orators  of  all  equitable  lien  of  their  said 
judgment  upon  the  said  farm  and  premises,  and  so  avoid 
the  payment  to  your  orators  of  the  amount  of  their  said 
judgment,  as  by  said  agreement  with  the  said  Abraham 
L.  Deitz,  and  the  premises  to  your  orators,  before  he  had 
discovered  the  said  judgment  was  not  a  legal  lien  upon 
said  fisum  and  premises,  he  was  in  duty  and  equity  bound 
to  do. 
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And^  your  oraton  had  well  hoped  that  the  said  CHdeon 
Becker  toould  have  paid  the  judgment  of  your  oratony  at  by 
kit  said  agreement  and  prondtes^  in  equity  and  good  contdenctf 
he  ought  to  haoe  done.  But  now  to  it  itf  may  it  please  your 
honor,  thai  the  said  Qideon  Becker,  combining  and  cotfede* 
rating  wUh  divers  persons,  whose  names  are  at  present  unknown 
to  your  orators,  but  which  v>hen  discovered  they  pray  leave  to 
add  as  parties  to  this,  their  bill  of  complaint,  with  apt 
words,  to  charge  them  in  the  premises,  contriving  how  to 
u^ure  and  aggrieve  your  orators  in  this  behalf,  has  altogether 
neglected  and  declined  to  pay  your  orators^  aforesaid  just 
demands  ageunst  him,  alleging  divers  unfounded  olffections  and 
pretences  in  that  behalf. 

Sometimes*  the  said  Qideon  Becker  pretends  that  although 
he  bought  the  said  farm,  subject  to  the  lien  of  the  j\ 


^  This  pui  of  the  bill  is  called  the  Confederating  part.  It  ww 
nsosUj,  but  not  inTsriablj,  inserted  in  bills,  Mid  was  neyer  necessary ; 
and,  indeed,  was  generally  treated  as  surplussge,  so  much  so,  that  it 
was  not  considered  necessary  to  respond  to  it  in  the  answer.  (Story 
£q.  PL,  §  29.)  Snch  allegations  in  a  complaint  under  the  Code  would 
be  cleariy  redundant,  and  would  be  liable  to  be  expunged  on  motion. 

*  Here  follows  what  is  called  the  Charging  part,  being  the  fifth  part 
of  an  equity  bilL  It  sets  forth  the  matters  of  defence  or  excuse 
which  it  is  supposed  the  defendant  intends  or  pretends  to  set  up  to 
justify  his  non-compliance  with  the  plaintiff's  claim,  and  then  charges 
other  matters  whieh  disprore  or  avoid  the  supposed  defence  or  excuse. 
It  contained  in  general  but  little  more  than  an  enlargement  of  the 
plaintiff's  statement,  as  set  forth  in  the  stating  part  of  the  bill ;  and 
was  often  omitted }  and,  indeed,  was  not  considered  indispensible  ia 
any  case.  (Story  £q.  PL,  $§  31,  33.)  Allegations  of  this  description 
are  not  only  unnecessary,  but  are  not  allowed  in  a  pleading  under  the 
Code.  In  Clark  v,  Harwood  (8  How.,  470),  Justice  Haeris,  in 
striking  out  as  irrelorant  certain  allegations  of  this  description  from 
a  complaint,  remarks :  ^  We  have  in  this  extract  a  very  fair  specimeii 
of  the  system  of  pretence  and  charge  which  prevailed  so  extensively 
ia  Cliancery  pleading.    The  replication  being  general,  the  plaintiff 
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<^  your  oraion  thereon^  which  tooi  conMered  by  the  taid 
Abraham  L.  Deitz  and  the  9aid  Oidean  Becker ^  ae  $o  much 
towards  the  purchaee  money  of  mid  farm  and  premieee;  and 
that  he  would  have  paid  the  amount  of  the  eaid  judgment  of  your 
orators  in  addition  thereto,  had  not  said  judgment  been  considered 
a  part  of  the  consideration  towards  the  purduue  of  said  farm, 
yet  he  pretends  that  your  orators  haiving  neglected  to  docket 
said  judgment  in  the  office  (f  the  clerk  of  Albany  county,  until 
ajler  the  said  CHdeon  Becker  became  the  purchaser  and  owner 
thereof,  the  said  farm  was  therdy  free  and  clear  from  the  lien 
if  said  judgment  and  the  said  Crideon  Becker  from  the  payment 
if  the  sasno^  notwithstanding  the  promises  of  the  said  CHdeon 
Becker  to  pay  your  orators  before  he  had  discovered  ihi  said 
judgment  had  not  been  docketed  according  to  law.  The  conr 
trary  wheretf  your  orators  charge  to  be  the  fact,  that  the  said 
sale  and  conveyance  of  the  said  farm  by  said  Abraham  L. 
Dietz  to  said  Gideon  Becker,  and  the  deduction  of  the  amount 
if  said  judgment  from  the  purchase  money,  and  the  agreement 
to  pay  the  same  to  the  said  Abraham  L.  Dietz,  and  subse- 
quently to  your  orators,  or  one  of  them,  renders  the  said  Gideon 
Becker  as  liable  in  equity  as  he  would  have  been  in  law,  if 

undertook  to  anticipate  in  his  bill  the  matters  which  might  be  brought 
forward  in.the  answer  by  way  of  defence.  These  he  set  forth  as  pre- 
tences  on  the  part  of  the  defendant,  and  as  a  kind  of  replication  in 
adTanoe,  and  to  meet  and  avoid  such  matters,  if  they  should  be  set 
np  in  the  answer,  he  proceeded  to  allege* in  the  form  of  ekargee, 
certain  other  matters.  Sadi  chaiges  the  defendant  was  required  to 
answer,  and  thus  the  plaintiff  obtained  the  benefit  .of  an  examination 
of  the  defendant  upon  all  the  matters  embraced  in  the  charging  part  of 
the  bilL  I  need  scarcely  say  that  nothing  of  this  kind  is  allowable 
under  the  Oode.  Al^ough  it  has  been  strenuously  contended  that 
the  principles  of  equity  pleading  are  still  retained;  yet,  certainly, 
so  far  as  it  relates  to  pretences  and  cAaryet ,  they  are  no  longer 
allowable.  The  plaintiff  is  to  state  the  &ct8  which  constitute  his 
cause  of  action,  and  nothing  more." 
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said  judgment  had  been  r^tdarly  docketed  in  the  ABfony 
eowUy  clerVi  office^  to  fay  the  9ame.  All  of  which  CLctingi 
and  doingi  and  practicei  of  the  taid  Qideon  Becker  and  hit 
eoi^ederateif  are  contrary  to  equity  and  good  coruciincet  and 
tend  to  your  oratonf  manifest  wrong  and  injury. 

In  tender  contideration  whereof  and  foraemuch  a$  your 
oraton  are  remedilese  in  the  premieee  at  common  law^  and 
cannot  have  adequate  reli/rf  except  hy  the  aid  and  interference 
if  this  honoraUe  courts  where  matters  of  this  nature  are 
properly  cognizable  and  relievabie} 

To  the  endf  ther^orey  that  the  said  Qideon  Bedcer^  and  his 
confederates  when  discoveredj  may  JuU^  true^  direct^nd  perfect 
answer  makCf  your  or€Uors  hereby  waimng  the  necessity  of  tvcA 
ansuier  being  made  on  the  oath  <f  the  said  Qideon  Becker^ 
according  to  the  best  of  his  and  their  knowledge,  information^ 
recollection  or  belief,  to  all  and  singular  the  matters  in  this 
your  orators*  bill  if  complaint  contained;  and  that  aiJuUy 
and  at  large,  paragragh  by  paragraph,  as  if  the  same  were 
here  again  repeated,  and  he  thereunto  interrogated;  and  espe^ 
dally  that  the  said  Qideon  Becker  and  his  confederates  shall 
set  forth  and  discover,  whether  the  said  Qideon  Becker  on  or 
about  the  8th  day  cf  Fdruary,  in  the  year  1843,  did  not 
purchase  from  the  said  Abraham  L*  Dietz,  the  farm  and  pre* 
mises  hereinbrfore  described,  and  that  whether  on  such  sale  and 

'  Thii  oonstitutes  what  is  called  the  Jurisdiction  clause,  the  sixth 
part  of  an  equity  bill,  intended  to  gire  jurisdiction  of  the  suit  to  the 
oonrt|  by  a  general  arennent  that  the  acts  are  oontraiy  to  equity, 
and  the  plaintiffs  have  not  an  adequate  remedy  at  law.  It  was  wholly 
unnecessary,  for  it  would  not  of  itself  haye  given  jurisdiction,  and 
unless  the  case  made  by  the  bill  otherwise  clearly  showed  jurisdic- 
tion, it  would  be  dismissed  notwithstanding  the  ayerment;  and  if  the 
bill  deariy  showed  a  case  of  equitable  jurisdiction,  it  #ould  be  sus- 
tained although  the  clause  was  omitted.  (Story  £q.  PL,  $  34]  In  a 
pleading  under  the  Code  such  averments  are  not  only  unnecessary, 
but  are  mere  surplusage  and  should  nerer  be  inserted. 
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conveyance  it  woi  not  diMtmcdy  stated  and  made  known  to  the 
Maid  Oideon  Becker t  by  the  said  Abraham  L.  Dietz,  that  your 
orators  had  a  judgment  against  him^  the  said  AbraJtam  L. 
DietZf  which  was  a  lien  upon  said  farm  and  premises f  amount' 
ing  to  the  sum  of  $748.90  »  and  costs^  or  thereabouts;  and 
whether  it  was  not  agreed  by  the  said  Abraham  to  seUy  a/nd  by 
the  said  CRdeon  to^  buy  said  farm  from  him^  the  said  Abror 
ham^  subject  to  the  lien  of  said  judgment  of  your  orators  on 
said  farm  and  prenUses;  and  whether  he^  the  said  Oideon 
Becker^  did  not  believe  that  said  judgment^  at  the  time  of  the 
sale  and  conveyance  of  said  farm  and  premises  aforesaid  was  a 
valid  lien  and  inaunbrance  upon  said  farm  to  the  amount 
thereof.  And  whether  j  q/ier  Ae,  the  said  Oideon  Becker  pur^ 
chased  the  farm  and  premises  aforesaid^  he  did  not  promise  your 
oratorst  or  one  of  them,  that  he  would  pay  to  your  orators  the 
amount  of  their  said  judgment  j  and  whether  he  ever  refused  to 
acknowledge  the  Hen  of  said  judgment  upon  said  farm  and 
premises^  or  pay  the  same  until  after  he  ascertained  liuU  said 
judgment  had  not  been  docketed  in  the  Albany  Coiinty  Clerk^s 
office^  and  consequently  was  not  a  lien  upon  said  farm  and  pro* 
mises;  and  whether  he^  the  said  Oideon  Becker ^  had  not  threat-' 
ened  to  sell  and  convey  said  farm  to  avoid  the  equitable  lien  of 
the  said  judgment  of  your  orators  upon  said  farm  and  pre- 
mises, and  thereby  deprive  your  orators  of  all  remedy  for  the 
recovery  of  the  amount  of-  said  judgment ' 

^  The  foregoing  oonstitutei  the  seventh  part  of  an  equity  bill,  and 
is  called  the  Interrogatory  part.  This  was  a  Teiy  important  part  of 
an  equity  pleading,  its  object  being  to  prevent  evasion,  and  compel  a 
Aill  answer  and  discovery  fW>m  the  defendant.  (Story's  £q.  PL,  §§  35 
to  40.)  Indeed  the  ordinazy  chancery  bill  always  had  a  double  object 
in  view,  namely:  first,  as  a  pleading  governed  in  all  respects  by  the 
principles  which  regulated  the  mode  of  stating  a  declaration  in  an 
action  at  law,  as  we  have  seen  above  in  the  stating  part  of  the  bill ; 
and  second^  as  an  ejpamination  regulated  exclusively  by  rulei  of 
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And  that  the  said  Gideon  Becker  may  be  decreed  to 
pay  the  amount  of  said  judgment  of  your  orators  to  your 
orators,  or  in  default  thereof  that  the  said  judgment  of 
your  orators  be  declared  a  lien  upon  the  said  farm  and 
premises  hereinbefore  described;  and  that  your  orators 
may  have  such  further  relief,  or  may  have  such  other 
relief  as  the  nature  of  their  case  may  require,  and  shall  be 
agreeable  to  equity.' 

May  it  please  your  honor f  the  premisei  amsideredf  to  grant 
unto  your  orators  the  people*s  torit  of  subptsnay  to  be  issued 
out  of  and  under  the  seal  of  this  honoraile  courts  to  be  direct" 
ed  to  the  said  Gideon  Becker  and  his  confederates^  when  dis- 
covered^  therein  and  hereby  commanding  him  and  thenh  on  a 
certain  day  and  under  a  certain  penalty  therein  to  be  specified^ 
personally  to  be  and  appear  before  the  Vice  Chancellor  of 
the  third  circuit  in  the  Court  cf  Chancery 9  and  to  answer  all 
and  singular  the  premises^  and  further ^  to  stand  to,  abide  by 
and  perform  such  order,  direction  and  decree  in  the  pre* 

equity  practice,  unknown  to  the  common  as  in  the  foregoing  Inier^ 
rogatory  part.  This  latter,  it  is  now  well  settled,  has  no  place 
whatever  under  the  Code,  the  entire  system  being  reduced  to  *<  one 
of  allegation  merely,  without  reference  to  discoveryJ*^  That  impoi^ 
tant  function  of  an  equity  pleading,  viz:  the  obtaining  a  disooyery 
from,  or  making  for  examination  of,  the  defendant  is  now  performed 
in  the  more  direct  and  simple  manner  of  producing  him  upon  the 
stand  as  a  witness  on  the  trial.  (See  on  this  subject  Plead,,  49  to  52, 
70  to  75;  see  also  Wooden  v.  WafiBe,  6  How.,  145.)  Evezy  aUegation, 
therefore,  introduced  in  a  bill,  by  way  of  interrogatory,  or  for  the 
purpose  of  a  mere  examination  of  the  defendant,  will  be  struck  out 
as  redundant. 

'  This  is  the  Prayer /or  Reliefs  which  composed  the  eighth  part  of 
the  equity  biU.  It  is  entirely  similar  in  its  uses  to  the  demand  for 
relief  which  the  complaint  is  required  to  contun  under  the  Code. 
(Setf  Pleady  pp.  360-360.) 
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misesj  as  iJudl  be  made  therein.    AMd  your  aratan  wiU  ever 
prajfy  4^.1 

Dated  Albany^  March  Sth^  1845. 

JACOB  HAVERLY. 
JOHN  ALLEN,  Jb. 
H.  Wyman,  Sol.  for  Comp^ts. 
8.  H.  Hammond,  of  Counsel. 


( No.  2. ) 


Form  of  a  common  law  declaration  in  case^  in  an  action 
by  the  holder  of  a  mortgage  on  landsy  against  a  purchaser 
firom  the  mortgagor  of  the  equity  of  redemption^  for  acts  of 
waste  committed  after  a  decree  of  foreclosure  and  before  sale^ 
with  a  knowledge  that  the  value  of  the  security  wUl  be  injured 
thereby.^  The  parts  italicised  are  such  as  may  be  omitted  or 
less  formally  stated  in  a  pleading  for  a  similar  cause  of 
action  under  the  Code. 

^  The  Prayer  for  process  is  the  ninth  and  last  part  of  an  equity 
bill.  The  abore  is  the  ordinary  prayer  for  process  of  subpoena  to 
compel  the  defendant  to  appear  and  answer.  If  a  writ  of  injunction 
or  other  process  were  desired,  it  was  included  both  in  the  prayer  for 
relief  and  the  prayer  for  process.  Care  was  required  to  include  all 
the  parties  intended  to  be  made  defendants  in  the  prayer  for  process, 
as  it  was  a  general  rule  that  none  were  parties,  although  named  in 
the  bill,  against  whom  process  was  not  prayed.  (Sioiy  Eq.  PL,  §  44.) 
The  prayer  for  process,  it  is  evident,  has  no  place  in  a  pleading  under 
the  Code,  the  action  being  commenced  by  summons,  in  which  the 
parties  defendants  are  named,  and  by  the  service  of  which  they  are 
brought  into  court. 

*  The  case  is  reported  under  the  titie  of  Van  Pelt  v.  McGraw,  e(.  al. 
(4  Comst.,  110.)  The  mortgaged  premises  were  scanty  security  for  the 
debt  and  the  defendant,  who  had  purchased  under  tiie  mortgagor,  took 
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Tompkins  CJountt,  m.^-— Lorenzo  D.  Van  Pelt,  plaintiff 
in  this  suit,  by  Walbridge  if  Ferris^  his  attameysy  complains 

away  the  fenoeB  and  cat  down  and  carried  away  yalnable  timber,  with 
a  knowledge  of  the  eziBtenoe  of  the  mortgage  and  of  the  inaolyency 
of  the  mortgagor.  The  Court  of  Appeals  held  that  an  action  on  the 
eaae  would  lie  agunst  him  in  iaTor  of  the  holder  of  the  mortgage,  for 
the  injury  done  to  the  eecurity ;  and  farther,  that  in  order  to  Busti^n 
the  action,  it  was  not  necessary  to  show  that  the  primary  motiye  of 
the  defendant,  in  committing  the  wroQgful  acts,  was  to  injure  the 
plaintiff's  security ;  it  was  enough  that  the  acts  were  done  by  the 
defendant,  with  a  full  knowledge  of  the  circumstances,  although  done 
primarily  with  a  yiew  to  his  Own  emolument. 

The  drcumstanoes  of  this  case  are  somewhat  peculisr  and  novel, 
and  I  hare,  therefore,  selected  it  as  a  case  well  calculated  to  show  the 
analogies  that  exist  between  the  pUading  proipet — that  is  the 
Siatiiiff  Part'^'-ot  an  equity  bill,  as  in  the  last  precedent,  and  the  alle- 
gations in  our  common  law  cuUion  on  the  caae^  and  the  mode  which  the 
Code  prescribes  for  the  statement  of  facts  in  a  complaint — analogies 
that  have  not  been  lost  sight  of  by  our  courts,  in  establishing  the 
present  system.  (See  Minor  v.  Terry,  6  How.,  208 ;  Field  v.  Stone,  7 
How.,  12,  in  which  it  is  said  that  '^  every  action  is  now  an  action  on 
the  case.") 

In  his  opinion  delivered  in  this  case,  at  general  term  (3  Barb.,  S.  C. 
R.,  347),  Justice  Mason  alludes  to  the  defendant's  argument,  that  the 
phuntiff 's  remedy  was  not  in  a  court  of  law,  but  in  a  court  of  equity, 
on  an  application  to  stay  waste,  and  remarks :  "And  the  argument  is 
not  veiy  strong  against  this  action,  that  the  books  do  not  furnish  a 
precedent  for  the  action  in  this  particular  case.  It  was  very  properly 
said  by  the  author  of  Cowen's  Treatise,  speaking  of  this  action,  that 
*  this  is  a  very  comprehensive  action  to  which  no  definite  boundaries 
can  be  assigned.  It  embraces  regions  altogether  unexplored  by  the 
law.'  And  this  view  of  the  action  is  confirmed  by  going  back  to  ihe 
origin  and  history  of  the  action  itself.  It  is  said  to  be  a  junior  action 
to  debt,  covenant,  trespass,  Itc.,  and  that  it  originated  ex^neceuiiaU; 

^  I  onut  the  formal  caption,  stating  the  name  of  the  court  and  the 
term  of  whidi  the  declaration  is  entitled.  The  common  law  declara- 
tion, like  the  bill  in  equity,  had  no  titie  like  the  complaint  under  the 
Code. 
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of  John  Soutiiworth  and  John  McQraw,  defendants  in  this 
suit,  by  declaration  and  not  by  unit  (f  a  plea  of  tretpoM  on 
the  cascj  for  that  whereasy  heretofore  to  wk^  on  the  20th  day 
of  May,  in  the  year  1840,  Ahnerin  Bailey,  and  Elizabeth 
his  wife,  and  WiUiam  E.  Bailey  of  the  town  of  Dryden,  in 
th^said  county,  executed  and  delivered  to  Harvey  A.  Bice, 
of  the  said  town,  a  mortgage  on  a  certain  lot  of  land  in 
sud  town  of  Dryden,  described  as  follows,  to  wit:  [Here 
insert  description  rf  premises^  containing  one  hundred  and 
seventeen  acres  of  land,  more  or  less,  subject  to  the  condi- 
tions, exceptions  and  reservations  contained  in  the  original 
patent  from  the  State  of  New-Tork,  for  said  lot  number 
sixty-six,  excepting  and  reserving,  also,  all  the  pine  timber 
on  the  above  described  premises — which  m^tgage  was 
given  to  secure  the  payment  of  five  hundred  dollars,  with 

'  thAt  its  origin  is  to  be  tnoed  to  the  impracticabilitj  of  even  the  most 
acute  and  sedulous  jurist  defiuing  the  nature  of  eyerj  ciTil  wrong 
which  one  member  of  the  community  can  experience  from  another ; ' 
and  that  when  a  case  arose,  not  provided  for,  bj  the  then  forms  of 
action,  the  plaintiff  was  allowed  to  state  such  case  to  the  court,  and 
that  the  court  permitted  such  pUuntiff  to  have  an  action  upon  his  own 
case ;  and  it  is  an  interesting  study  to  the  student  to  trace  the  history 
of  this  action  and  mark  its  progress  over  so  wide  a  field  as  it  now 
occupies.  And  the  author  of  Petersdorf 's  Abridgement  of  the  Eng^ 
lish  Common  Law,  in  a  note,  has  well  defined  the  use  of  this  action  in 
the  following  words,  'hence,  when  neither  law  nor  practice  has 
expressly  and  in  terms,  defined  the  kind  of  remedy  to  be  instituted 
for  any  injury,  actions  are  daily  brought  on  the  case  itself,  that  is  only 
a  legal  and  recognized  form  of  statement  of  the  injurious  circumstances 
constituting  or  occasioning  such  claim  to  redress  or  compensation.' 
And  it  is  said.  Com.  Dig.,  title,  action  upon  the  case,  letter  "A"  that 
<  in  all  cases  where  a  man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  on  the  case  to  be  repaired  in 
damages.'  There  is  no  doubt  but  the  general  principles  which  govern 
this  action  are  applicable  to  the  case  made  by  the  plaintiff  in  tibie  court 
below,  and  that  upon  the  facts  appearing  in  the  case  he  was  entitled 
to  maintain  his  action." 
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the  interest,  according  to  the  condition  of  a  bond  accom- 
panying the  same,  executed  by  the  said  Ahnerin  Bailey 
and  William  E.  BaQey,  and  which  mortgage  contained 
the  naaal  power  authorizing  the  mortgagee,  his  hein* 
executors,  admisistratorB  or  assigns,  to  sell  the  said  lot  of 
land,  in  case  of  default  in  payment  of  the  said  sum  or  any, 
part  thereof.  And  wkereaSf  aftertoarda^  to  wU:  on  the  IQih 
day  of  Auguitf  in  the  year  1842,  at  the  town  of  Drydetif 
afare$aid^  the  said  mortgage,  with  the  bond  accompan3ring 
the  same,  was  duly  assigned  by  the  said  Harvey  A«  Rice 
to  the  said  plaintiff,  uhereby  the  mid  plaint^f  then  and  there 
became  the  sole  oumer  ^  the  said  mortgage  and  bond.*  And 
whereas,  afterwards  and  before  the  commencement  of  this 
suit,  de&ult  was  made  in  tjne  payment  of  the  principal 
and  interest  secured  to  be  paid  by  the  said  mortgage,  and 
the  said  plaintiff  instituted  proceedings  to  foreclose  the 
said  mortgage,  in  the  Court  of  Chancery  of  the  State  of 
New- York,  before  the  Yice-Chancellor  of  the  sixth  circuit, 
and  such  proceedings  were  therein  had,  that,  i^fterwardtf  to 
toitf  on  the  26th  day  of  August^  in  ike  year  1844,  a  decree 
in  favor  of  the  said  plaintiff,  for  the  sale  of  the  said  lot  of 
land,  was  obtained  in  the  said  Court  of  Chancery,  which 
decree  was  entered,  as  of  the  13th  day  of  May,  in  the 
year  1843,  whereby,  among  other  things,  the  said  lot  of 

*  The  deduction  ww  required  to  sUte  a  time  and  place  to  every 
material  traversable  iact,  although  the  omission  to  do  so  ooold  only  be 
reached  by  spedal  demurrer.  (1  Chit.  PL,  258-260.)  This  is  no. 
longer  necessary,  and  a  demurrer  will  not  lie  for  such  an  omission.  A 
statement  of  time  and  place  is  required  only  when  necessary  to  render 
the  complaint  definite  and  certain,  and  if  not  made  in  such  cases,  the 
remedy  would  be  by  motion  to  correct  the  pleading.  (See  PleatL^  pp. 
274,  287,  363.) 

*  This  is  not  the  allegation  of  a  &ct,  but  of  a  mere  legal  conclusion, 
and  is  unnecessary  either  in  a  common  law  declaration,  or  a  pleading 
under  the  Code. 
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land  wa«  directed  to  be  sold  to  pay  the  ram  of  aix  ban- 
dred  and  four  dollars  and  tbirty  cents,  witb  interesty  fit>m 
tbe  13tb  day  of  May,  in  tbe  year  1843,  tbat  being  tbe 
amount  at  tbat  timoi  due  and  unpaid  on  tbe  said  mortgage 
and  bond,  besides  tbe  costs  of  said  proceedings  to  foreclose, 
and  of  tbe  sale  of  tbe  said  lot  of  land  under  said  decree, 
and  tbe  said  plaintiff  avers  tbat  tbe  said  sinn  of  six  hun- 
dred and  four  doUara  and  thirty  cents,  was,  on  tbe  day 
and  year  last  aforesaid,  thef^  and  there  justly  due  to  him 
and  unpaid  on  tbe  sud  mortgage  and  bond,  and  that  tiie 
cost  of  said  proceeding  to  foreclose  amounted  to  a  large 
sum  of  money,  to  wit,  tbe  sum  of  two  hundred  and  fifty- 
one  dollars  and  forty-two  cents,  and  that  tbe  said  lot  of 
land  was  an  inadequate  security  for  tbe  payment  of  tbe 
said  sum  so  due,  with  interest  and  costs  aforesaid. 

And  whereasj  qfterwards  to  vntf  on  tbe  4tb  day  of 
September,  in  tbe  year  1844,  tbe  said  pi  amtiff  caused  the 
said  lot  c^  land  to  be  advertised  for  sale  under  tbe  said 
decree  so  obtained  as  aforesaid,  to  satisfy  tbe  amount  so 
due  on  said  mortgage  and  bond,  on  tbe  17th  day  of  Octo* 
ber,  then  next  ensuing.  And  the  said  plaintiff  dvers  that 
Almerin  Bailey  and  William  E.  Bailey,  the  mortgagors  in 
tbe  said  mortgage,  were  then  and  still  are  insolvent,  and 
then  and  there  had  and  owned  no  other  estate  or  property 
than  the  said  lot  of  land,  out  of  which  the  said  plaintiff 
could  obtain  payment  or  satisfiiction  of  the  said  sum  so 
due  to  him,  or  any  part  thereof  but  the  said  defendants 
well  knowing  the  premises  above  mentioned,  but  intending 
to  injure  and  aggrieve  the  plaint^,  and  to  prevent  him  Jrom 
having  payment  and  $atitfaction  of  the  amount  due  upon  taid 
mortgage^  and  the  intereet  and  the  costi  qfforeclomre  and  tale^ 
and  by  a  sale  of  the  said  lot  of  landt  and  to  lessen  the  value 
of  the  said  lot  of  landj  and  to  render  it  of  less  value  than 
the  amount  charged  thereon^  did  after  the  obtaining  of  tbe 


DECLARATION  AT  LAW.  17 

said  deeree,  and  after  the  said  lot  of  land  was  advertised 
for  sale  as  aforesaid,  and  before  the  sale  thereof,  to  toitt  on 
on  the  10th  day  of  September^  in  the  year  1844,  wrongfully 
and JmuduUndy^  take  down  and  remove  the  rail  fences  on 
the  said  lot  of  land,  and  did  take  and  cany  away  and 
convert  to  their  own  use  a  large  number  of  rails  and 
stakes,  which  had  been  laid  up  into  fences  on  the  said  lot 
of  land,  to  wit,  five  thousand  rails  and  three  thousand 
stakes,  and  did  then  and  there  wrongfully  and  fraudulently 
cut  down  and  remove  a  large  quantity  of  timber  and 
trees,  other  than  pine  timber,  tiien  and  there  growing  and 
being  on  the  said  lot  of  land,  to  wit,  five  hundred  chestnut 
trees,  five  hundred  oak  trees,  five  hundred  maple  trees, 
five  hundred  hickory  trees,  and  five  hundred  other  trees 
not  being  pine  timber,  the  said  rails,  stakes  and  trees  being 
a  part  and  parcel  of  the  said  mortgaged  premiws,  the  said 
defendants  well  knowing  that  the  said  plaintiff  had  ob- 
tained the  said  decree,  and  that  the  said  lot  of  land  was 
advertised  for  sale  under  the  said  decree,  and  that  the  said 
lot  of  land  was  an  inadequate  security  for  the  moneys  so 
due,  together  with  interest  and  costs  as  aforesaid.  By 
reason  whereof  the  plaintiff  has  been  deprived  of  obtain- 
ing satisfaction  and  payment  of  the  amount  so  due  and 
unpaid  to  him  on  his  said  mortgage  and  bond,  and  the 
said  land  was  sold  for  a  less  sum  than  it  would  otherwise 
have  been  sold  for,  to  wit,  less  by  the  sum  of  six  hundred 
dollan,  and  the  said  plaintiff  has  failed  in  obtaining  pay- 
ment and  satisfaction  of  a  large  part  of  the  sum  due  on 
his  said  mortgage  and  bond,  to  wit,  the  sum  of  six  hun- 
dred dollars.    By  reaton  whereof  the  said  plaint^  has 

^  It  is  not  neoessary  to  allege  that  tlie  act  is  either  wrorngfid  or 
fraudulent.    The  taking  and  remotal,  under  the  circomBtaacs  preTi- 
ooaly  and  labseqoently  stated  in  the  declaration,  oonstttnte  the  cause 
of  action. 
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sustained  damage  ^  to  six  hundred  dollarBj  and  therrfare  he 
brings  mitf  4^.' 


(  No.  8. ) 


Farm  of  a  declaration  in  eaae^  in  an  action  brought  by 
executors  for  injuries  done  to  the  premises  of  the  teBtaior^ 
in  grading  a  street  which  caused  a  part  of  the  premises  to 

fall  in*      The  parts  italicised  are  such  €u  may  be  less 

formally  stated  or  omitted  under  the  Code? 

EmoB  CouNTT,  «f. — Elizabeth  H.  Radcliff,  James  Boor- 
man  and  Peter  De  Witt,  executrix  and  executors  of  the 
last  will  and  testament  of  Peter  W.  Badcliff,  deceased, 
plaintiffs  in  this  suit,  by  A.  H»  Dana^  their  attomeyt  com- 
plain of  the  Mayor  and  Common  Council  of  the  city  of 
Brooklyn,  v^  were  duly  summoned  to  antwer  the  said  plainr 

^  This  Is  the  ad  damamm  olanse  of  the  declsrstion.  Its  piece  is 
now  supplied  by  the  demand  for  relief,  namely  in  cases  like  the  aboye 
jadgment  for  a  certain  sum  specifying  it^ 

'  A  second  count  or  cause  of  action  is  set  forth  in  the  above  decla- 
ration, substantially  the  same,  vaiying  from  it  mainly  by  omitting  the 
allegation  that  the  plaintifb  advertised  the  premises  for  sale  after 
decree,  but  evidently  intended  to  cover  the  same  cause  of  action. 
This  was  sHowable  under  the  old  system.  The  plabtaff 's  declaration 
might  contain  various  counts,  all  intended  to  cover  the  same  cause  of 
action,  so  that  if  his  proof  on  the  trial  fiuled  to  sustain  one,  he  might 
rely  on  another.  This  is  no  longer  allowable.  The  plaintiff  can  set 
forth  but  a  single  statement  of  fact  to  a  single  cause  of  action. 
(Plead.,  351,  352.) 

'  This  case  is  reported  under  the  title  of  Radcliff  «.  Mayor,  &c.,  of 
Brooklyn.  (4  Com.,  195.)  The  Court  of  Appeals  held  that  the  action 
could  not  be  sustained.  The  ground  of  defence  will  be  found  set  forth 
in  the  special  pleas  which  are  given  post  No.  8. 
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tiff$  in  a  plea  of  trespau  on  the  com*  For  that  uhereoi^  the 
said  Peter  W.  Radeliff,  in  his  lifetime  and  at  the  time  of 
the  committing  of  the  grievances  hereinafter  mentioned, 
was  lawfoUy  possessed  of  certain  lands,  under  cultivation 
and  enclosed  by  a  fence,  and  upon  which  were  situated  a 
dwelling-house  and  certain  fixtures  and  improvements 
appertaining  thereto,  or  used  upon  the  said  premises  for 
the  support  of  shrubbery  and  otherwise  in  gardening,  viz, 
a  privy,  a  summer*house,  grape  vine,  fences,  and  the  like, 
to  wit,  in  the  city  of  Brooklyn  and  county  of  Kings  afcnre- 
sud,  which  said  premises  were  adjacent  to  the  East  river, 
but  a  considerabl3  distance  above  the  same,  and  were  sus- 
tainefl  on  that  side  by  a  natural  bank,  having  a  gradual 
descent  finom  said  premises  to  said  river* 

And  the  said  d^ndants  wdl  knowing  the  eaw^f  hut  oonr 
triving  and  intending  to  deprive  him  of  the  use  and  advan- 
tage of  his  said  premises  and  the  appurtenances^  to  wity  on 
the  eleventh  day  of  May,  in  the  year  one  thousand  eight 
hundred  and  thirty-eight,  and  at  various  times  thereafter, 
during  the  lifetime  of  the  said  Peter  W*  Radeliff,  wrong- 
fully and  injurioudy  did  dig  away,  or  cause  or  procure  to 
be  dug  away,  the  said  bank  or  natural  support  of  the 
premises  of  the  said  Peter  W.  Radeliff,  and  did  undermine 
the  said  premises,  whereby  a  part  of  the  said  gardener 
enclosed  ground,  to  wit,  two  thousand  square  feet  of  super- 
ficial measure,  together  witii  the  shrubbery,  fixtures  and 
improvements,  and  the  fence  along  the  said  bank  fell  in 
and  became  and  were  wholly  lost  to  the  said  Peter  W. 
Radeliff,  and  he  was  thereby,  also,  during  his  natural  life, 
neceaurily  put  to  great  expense  in  endeavoring  to  restore 
the  said  premises,  and  the  said  plaintiffi,  his  executors, 
have,  since  the  death  of  the  said  Peter  W.  Radeliff,  been 
at  further  expense  in  filling  up  the  ground  and  building  a 
wall  to  sustain  the  said  premises,  to  wit,  the  sum  of  ten 
thousand  dollars. 
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And  alBO,^  for  that  uihereoi^  the  said  Peter  W.  Radcliff, 
in  hifl  life,  became  legally  posseBBed  of  the  premises  and 
appurtenanceB  situate,  as  in  the  first  count  mentioned,  to 
wit,  on  the  said  eleventh  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  thirty-«ight,  and  at  various 
times  subsequent  thereto,  in  the  year  af<»resaid,  and  in  the 
lifetime  of  the  said  Peter  W.  Badcliff  the  said  drfendants 
intending  and  contriving  wrongftdly  and  in/uriomly  to 
deprive  him  qfthetue  and  advantage  thereof ^  ^d  undertake 
to  make  a  street  or  road  along  the  said  premises,  and  in  so 
doing,  so  negligently,  incautiously  and  improvidently  man- 
aged the  same,  that  for  the  want  of  due  care  and  pr^ 
caution  by  themselves  and  their  agents  in  that  bdialf,  the 
said  premises  of  the  said  Peter  W.  Radcliff,  were  under- 
mined, and  a  part  of  the  same ,  to  wit,  two  thousand 
square  feet  of  the  surface  feU  in,  together  with  the  im- 
provements and  fixtures  thereon,  and  the  fence  along  the 
side  so  undermined,  and  the  same  were  wholly  lost  to  the 
said  Peter  W.  Radcli£^  and  he  was,  during  his  lifetime  and 
the  said  plaintiffi^  Mb  executors,  since  his  death,  have 
been  obliged  to  pay  a  large  sum  of  money  for  restoring 
said  premises  and  sustaining  tiie  same,  to  wit,  ten  thousand 
dollars.  By  reaion  of  aU  which  teverai  nuUten^  the  $aid 
plaintiffi  ioy^  that  the  said  Peter  W.  Radcliff^  deceased^  tvas 
it^'uredf  and  the  said  plajntifls,  as  executors  as  aforesaid, 
have  sustained  damages  to  fifteen  thousand  dollars,  and 
therefore  they  bring  suit,  Ac* 

*  This  is  the  second  oount  in  the  declaration  in  which  it  will  be 
observed  that  the  same  cause  of  action  is  set  forth  in  a  different  man- 
ner. The  first  count  alleges  the  act  to  haire  been  simplj  a  wrongfal 
act ;  and  the  second,  that  the  defendant  undertaking  to  make  a  street, 
did  it  negligently  f  ko.  This  mode  of  duplioating  a  cause  of  action  in 
the  same  complaint,  is  no  longer  allowable.  (See  ante  note  to  page  18.) 

*  The  foregoing  declaration  set  forth  two  other  counts,  slightly 
varied  from  the  foregoing,  though  similar  in  substance,  which  I  have 
emitted. 
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And  ike  said  plaintiffs  bring  here  into  court  the  letters 
testamentary  granted  to  the  said  plaintiffs^  by  the  surrogate 
of  Kings  county f  uhereby  it  fidly  appears  to  the  said  court 
here  J  that  the  said  plaini^s  are  the  executors  of  the  said  last 
will  and  testament  (jf  the  said  Peter  W.  Radcliffj  deceased^ 
and  have  the  execution  thereof  4^.^ 


(  No.  4. ) 


Form  of  a  libel  in  personam  in  admiralty^  for  damages 
arising  from  negligent  collision.  The  mere  formal  parts 
of  the  pleadings  or  such  as  are  peculiar  to  the  courts  are 
in  italics. 

To  the  Hon.  Samuel  R.  BettSj  Judge  of  the  District  Court  of 
the  United  States  for  the  Southern  district  of  New^Tork. 
The  libel  and  complaint  oflchahod  SogerSi  John  C.  Dor^ 
mandy  and  Oeorge  H.  PowerSf  of  the  city  of  Hudson^ 
county  of  Columbia  and  State  of  New^York^  oumers  of  the 
doop  Betty  and  Anuy  her  tackle^  apparel  and  fwrnitwre^ 
against  Amos  Comstockf  master  of  the  steamboat  Commerce, 
in  a  cause  of  collision,  dvil  and  maritime.  And  thereupon 
the  said  Ichahod  Rogers,  John  C.  Dormandy,  and  Oeorge 
H.  Powers  allege  and  articulately  propound  a^  follows ; 

'  The  foregoing  claiue  is  the  usual  profert  required  to  be  made  in 
pleading  letters  testamentary,  or  of  administration,  a  deed  or  other 
sealed  instrument.  The  omission  to  make  pro/ert  was  ground  of 
special  demurrer.  Profert  is  now  no  longer  necessaiy.  (Plead.,  790; 
Welles  V.  Webster,  9  How.,  251.)  Instead  of  the  foregoing,  the  com- 
plaint should  contain  in  the  bodj  thereof,  the  allegation  that  the 
plaintlfis  were  named  as  executors  in  the  will,  and  duly  qualified  as 
such,  and  topk  upon  themselTCS  the  execution  thereofl  (Seldon  v.  Hoy, 
11  How.,  11.) 
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First.  That  on  or  about  the  twenty-fifth  day  of  June, 
I8489  the  sloop  Betsy  and  Ann,  whereof  John  C.  D<n> 
mandy  was  master,  was  lying  at  anchor  in  the  Hudson,  or 
North  river,  in  the  sou&em  district  of  New- Ypri^,  within 
the  ebb  and  flow  of  the  tide,  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  honorable  court,  at  the  dis- 
tance of  foai;  or  five  miles  below  tiie  town  of  CatskilL 
That  the  said  sloop  lay  close  under  the  west  shore  of  said 
river,  heading  up.  That  she  had  her  sails  down,  and  at 
her  shrouds,  at  least  ten  feet  above  her  deck,  had  a  good 
and  sufficient  light  burning,  and  was  at  said  place  safely 
anchored,  and  in  all  respects  tight,  staunch  and  strong, 
well  manned,  tackled  appareled  and  appointed. 

Second.  That  on  the  said  twenty-fifth  day  of  June,  and 
at  or  about  dawn,  and  between  the  hours  of  two  and  five 
o'clock  in  the  morning,  the  steamboat  Commerce,  whereof 
the  said  Amos  Comstock  was  then  master,  having  in  tow 
one  or  more  barges  or  canal  boats,  coming  down  the  river 
from  a  point  above  where  the  said  Betsy  and  Ann  lay  at 
anchor,  was  negligently  and  with  great  force  and  violence 
run  against  and  into  the  said  sloop  Betsy  and  Ann,  and  the 
said  canal  boat  and  barges,  or  one  of  them,  was  violently 
thrown  against  and  run  into  the  said  sloop,  whereby  the 
bowsprit  and  the  bowsprit  shrouds  of  the  latter  were 
broken  off,  and  the  said  shrouds,  composed  of  iron  linksor 
chain,  were  thrown  into  the  river  and  lost  by  said  collision, 
and  the  jib  sail  of  said  sloop  thereby  torn,  and  the  hull  of 
said  sloop  greatly  damaged. 

Third.  That  the  cost  and  expense  of  reparing  the  said 
sloops  bowsprit  and  shrouds  and  jib  sails,  amounts  to  the 
sum  of  fifty  dollars  or  thereabouts,  and  that  the  hull  of 
said  vessel  was  damaged  to  the  amount  of  ten  dollars  or 
thereabouts.  That  by  realon  of  said  damage  to  said  sloop, 
she  was  unable  to  continue  her  course,  and  had  to  lie  by 
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for  three  days,  and  that  by  reason  of  said  sloop  having 
been  thos  ran  foul  of  and  damaged  as  aforesaid,  the  libel* 
lants  have  sustamed  damage  in  the  whole  amounting  to 
ninety  dollars. 

Fourth.  That  the  libellants  have  duly  notified  the 
owners  and  master  of  said  steamboat  of  said  damage  to 
said  sloop  and  requested  them  to  pay  the  amount  thereof, 
whicb  they  have  refused  to  do. 

Fiflh.  That  all  and  tingnlar  the  premises  are  true^  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  honor^ 
raUe  courts  in  veriftccuion  iohereqft  if  denied^  the  libeUants 
crave  leave  to  rtfer  to  the  depostdons  and  other  proofs  to  he 
by  them  exhibited  in  this  cause} 

Wherefore  the  libellants  pray  that  a  warrant  of  arreH 
may  issue  against  the  said  Amos  Carpenter ^  and  he  be  comr 
peUed  to  give  security  according  to  law  and  the  practice  of 
this  courtt  and  also  to  appear  and  answer ,  all  and  singular j 
the  matters  above  propounded  f  and  that  this  court  would  be 
pleased  to  pronounce  for  the  damages  aforesaid,  and  for 
such  other  and  different  relief  in  the  premises  as  shall  in 
law  and  justice  appertaiui  and  also  to  condemn  the  said 
Ckimstock  in  costs.' 

JOHN  C.  DORMANDY. 
GEORGE  H.  POWERS. 

^  This  is  mere  matter  of  form  and  entirel j  mmeoossarj. 

*  The  i^eedmgB  in  csaes  of  libel  in  the  admiraltj  ocurts  are  entirel j 
analogoos  to  plee^Gngs  under  the  Code.  Indeed  the  mode  of  allega- 
tion is  the  same,  and  with  the  exception  of  the  formal  parte  of  the 
oommenoement  and  oondusion  (which  are  in  italics  abore)  an  admi- 
ralty pleading  would  answer  in  all  respects  as  a  pleading  under  the 
Code.  In  regard  to  the  mles  regulating  admiralty  pleadings  and  the 
analogy  between  them  and  pleadings  under  the  Code,  see  Plecul.  pp. 
336-340. 

It  will  be  obserred  that  the  yarious  allegations  or  propositions 
which  together  constitute  the  cause  of  action,  are  set  forth  in  sepor 
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(No.  5.) 

Form  of  a  libd  in  rem  for  towage  service  by  an  incorporated 

company  againtt  a  foreign  vesseL 

To  the  HonorcAle  Sdmuel  R.  Betts^  Judge  of  the  District 

Court  of  the  United  StcUes  for  the  Southern  District  of 

New 'York* 

The  libel  and  complaint  of  the  Hud^m  River  Steamboat 
Company  f  (a  corporation  duly  incorporated  by  and  under  the 
laws  of  the  StcUe  of  New  Jersey )f  against  the  boat  or  barge 
Highlander^  whereof  D*  E.  Witherwax  now  is^  or  late  was 
master^  her  ta^clde^  apparel  and  furniture^  and  against  all 
persons  intervening  for  their  interest  therein^  in  a  cause  of 
contract^  civU  and  maritime. 

And  thereupon  the  sai^  libellants  allege  and  propound 
as  follows : 

First.  That  these  libellants  are  a  corporation,  duly  in- 
corporated by  an  act  of  the  Legislature  of  the  State  of 
New  Jersey,  and  at  the  time  of  the  performance  of  the 
services  mentioned  in  the  second  article  of  this  libel,  they 
were  owners  of  the  steamboat  Cayuga,  engaged  in  towing 
on  the  waters  of  the  Hudson  river. 

Second.  That  as  these  libellants  are  informed  and  believe, 
/heretofore,  to  wit,  between  the  eighteenth  day  of  Septem- 

rcUe  articles.  This  hu  been  recommended,  snd  ia  BometimeB  adopted, 
u  the  beat  mode  of  the  atatement  of  a  canae  of  action  under  our 
present  ayatem.  It  oertainly  enablea  the  pleader  to  aet  forth  his  faota 
with  greater  preciaion  and  diatinctneaa ;  and  it  enablea  the  defendant, 
aa  will  be  seen  in  the  preoedenta  hereafter  given,  [aee  Noa.  9, 10  post,] 
to  answer  directly  and  seriatim  each  aeparate  article  or  propoaition. 
The  form  of  atcomplaint  under  the  Code,  ao  oonatructed  ia  given  No . 
6  post;  and  of  an  anawer  to  the  aame,  No.  10. 
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ber,  1864,  and  the  seventeenth  day  of  November,  1854, 
and  on  or  about  the  dates  mentioned  in  the  account  to  this 
libel  annexed,  and  marked  schedule  A.^  at  the  request  of 
the  master  or  agent  in  that  behalf  of  said  boat  or  barge 
Highlander,  the  said  libellants,  by  their  said  steamboat 
Cayuga,  towed  the  said  boat  or  barge  Highlander  from  the 
city  of  New-Tork  to  the  city  of  Albany,  and  from  the 
city  of  Albany  to  the  city  of  New- York,  as  in  said  account 
mentioned  and  set  forth.  That  under  the  agreement  of 
the  parties,  or  as  a  reasonable  compensation  for  their  servi- 
ces in  that  behalf,  the  said  libellants  are  entitled  to  have 
and  claim  of  said  boat  or  barge  Highlander,  at  the  rates 
and  the  amounts  charged  in' said  account,  besides  interest 

Third.  That  as  these  libellants  are  informed  and  believe, 
said  boat  or  barge  Highlander  was  a  foreign  vessel,  owned 
by  some  person  or  persons  resident  out  of  the  State  of 
New-Tork,  and  that  all  of  said  services  were  performed 
for  said  boat  or  barge  Highlander,  and  at  the  request  of 
her  master  or  agent  in  that  behalf,  and  weie  to  be  per- 
formed, and  were  performed  on  the  waters  of  the  Hudson 
river,  within  the  ebb  and  flow  of  the  tide  and  the  admi- 
ralty and  maritime  jurisdiction  of  tiiis  honorable  court 

Fourth.  That  altiiough  payment  for  the  said  services  has 
been  demanded  of  the  master  or  agent  of  said  boat  or 
barge,  they  have  hitiierto  neglected  and  refused  to  pay  the 
same  or  any  part  thereof,  and  that  there  is  justly  due  these 
libellants  as  aforesaid,  the  sum  of  one  hundred  dollars, 
besides  interest. 

F^lh.  That  said  boat  or  barge  Highlander  is  now  lying 
in  the  Port  of  New-Tork,  and  that  all  and  singular  the 
premises  are  true,  ftc,  [as  in  preceding  form.] 

Wherefore  the  libellants  pray  that  process  in  due  form 
of  laWf  ficcording  to  the  course  of  courts  of  admiralty 
and  of  this  honcrdble   eourt  in  coms  of  admiralty  and 

4 
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markime  juruHcthn  may  u^  ag^  the  said  barge<n- 
boat  Highlander^  her  tcLckUi  appard  andjundture^  and  that 
all  perions  having  or  pretending  to  have  any  right  f  tide  or 
interest  therein  may  be  cited  to  appear  and  antwer^  all  and 
iingtdarf  the  matters  so  proponndedt  and  that  fhk  •honorable 
court  would  be  pleased  to  pronounce  for  the  claim  afore- 
said, and  to  decree  such  other  or  further  relief  as  the  court 
is  competent  to  give  in  the  premises,  and  also  to  condemn 
said  boat  or  barge  Highlanderj  her  tackle,  appard  and 
furniture,  and  all  persons  intervening  for  their  interest  therein 
in  costs* 

The  Hudson  Riveb  Steamboat  Co., 

B7    HENBY  SMITH,  Agent. 


(No.  6.) 


Form  ^  a  pleading  under  the  Code  in  an  equitable  action  in 
which  the  allegations  are  set  forth  in  separate  paragraphs 
or  articles. 

SUPERIOR  COURT. 


JamM  Moorei 
egt. 
The  Hodton  BiTer  BailroAd  Company  uid  ^ 
The  Mayor,  Aldermen  end  Conmionelty 
of  the  city  of  New- York.' 

James  Moore,  plaintiff,  complains: 

Fir9it.  That  he  is  the  owner  in  fee  of  the  lot  on  the 

'  I  am  indebted  to  Datid  Dvdlkt  Field,  Eaq^  for  this  precedent. 
Mr.  Field  recommends  in  all  cases  the  practice  of  stating  the  cause  of 
action  in  separate  paragraphs  or  articles,  in  accordance  with  the  mode 
of  {heading  in  admiralty.  (See  note,  ai^  page  23.) 
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southwest  comer  of  Tenth  avenue  and  Thirtieth  street, 
in  the  city  of  Kew- York,  on  which  he  has  erected  a  foup- 
story  briok  dwelling-house  intended  for  a  hotel. 

Second*  That  the  Hudson  River  Raikoad  Company,  a 
corporation  created  by  the  Legislature  of  this  state,  by  an 
act  entitled,  **An  Act  to  authorize  the  construction  of  a 
railroad  from  New- York  to  Albany,"  passed  May  12th, 
1846,  and  various  acts  amending  the  same,  and  keeping 
an  office  for  the  transaction  of  business  within  the  city  of 
New- York,  have  laid  down  their  track  through  the  Tenth 
av^iue,  fiom  its  southerly  end  to  Thirtieth  street,  and 
thence  around  the  said  southwest  comer,  and  in  a  line 
nearly  direct  to  tiie  intersection  of  Elev^ith  avenue  and 
Thirty-fiist  street. 

Third*  That  the  said  c(Mnpany  have  laid  their  track  so 
near  the  said  southw^t  comer,  that  when  the  cars  pass, 
they  project  over  the  curb  and  sidewalk  about  eighteen 
inches. 

Fourth.  That  passing  so  near  the  comer  is  entirely 
unnecessary,  and  unthotU  any  right  on  the  part  of  the  mid 
company^  and  is  a  serious  annoyance  and  damage  to  the 
phuntiffi 

F^ih,  That  in  laying  down  their  track,  the  said  company 
toere  bound  to  keep  as  closely  as  possible  to  the  middle  of  the 
Mtreet^  and  that  they  might  have  so  laid  it  as  that  their 
cars  would  not  overreach  any  part  of  the  curb  or  side- 
walk, but  keep  at  a  considerable  distance  therefrom,  as 
they  were  under  a  legal  obligation  to  do. 

'  This  la  merelj  the  aUsgstkm  of  a  oondnsion  of  law,  which  csimot 
properij  be  msde  in  a  pleading.  (See  Plsad.^  pp.  355, 356.) 

*  This  is  also  a  legal  ooncloaion.  The  answer  to  the  complaint, 
(see  past  p.  41.)  takes  issue  upon  these  all^;ations,  which  is  unneces- 
sary, the  issue  so  formed  being  entiielj  immaterial.  (See  Plead.^  pp. 
739, 740.) 
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SixtL  That  the  said  company  have  been  so  ranning 
for  two  yean  and  apwardE^  daring  which  time  they  have 
been  repeatedly  applied  to  by  the  plaintiff  to  remove  their 
track  to  a  greater  distance,  and  have  often  promised  to  do 
so,  but  have  never  yet  done  it. 

Seventh*  That  by  reason  of  the  said  track  being  so  near 

the  comer,  the  plaintiff  cannot  obtain  so  great  a  rent  for 

his  said  building  as  he  might  otherwise ;  and  he  is  in  other 

•  respects  injm^  in  the  enjoyment  and  value  of  the  pro* 

perty. 

Eighth.  That  the  said  track,  lying  so  near  the  comer, 
with  the  ranning  ot  can  thereon,  is  a  private  nuisance, 
specially  injurious  to  the  plaintiff,  and  to  certam  otiier 
persons  having  occasion  to  do  busmess  at  his  said  house. 

Ninth.  That  the  only  permission  or  authority  the  defen- 
dants ever  had  to  lay  the  track  in 'the  streets  of  the  city 
of  New-Tork,  was  that  contained  in  the  ordinance  of  the 
common  council,  of  which  a  copy  is  hereto  annexed, 
marked  "A;"  that  in  laying  their  track  at  the  comer 
above  mentioned,  the  defendants  have  not  conformed  to 
the  said  ordinance ;  and  that  on  the  11th  of  August,  1851, 
the  common  council  of  the  city  of  New* York,  duly  passed 
another  ordinance,  of  which  a  copy  is  hereto  annexed, 
marked  **  B,"  of  which  the  defendants  then  and  there  had 
notice,  but  have  hitherto  refused  to  obey  it,  or  change 
their  said  track. 

Wherefore,  the  plaintiff  demands  judgment,  that  the 
defendants  remove  their  said  track  to  a  greater  distance 
from  the  comer,  and  to  the  centre  of  the  avenue,  and  that 
they  pay  the  plaintiff  the  damage  which  he  has  sustained 
by  its  being  where  it  now  is,  which  the  plaintiff  clahns  to 
the  amount  of  five  thousand  doUare. 

JAMES  S.  SLUYTER, 

Plaintiff  *$  Auamey. 
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(  No.  t. ) 

Antwer  to  bill  in  equity ^  (Havefley  v.  Becker ^  ante  No.  1.) 
The  formal  partif  and  such  as  uxndd  be  regarded  in  a 
pleading  under  the  Code  as  surplusage^  or  improperly 
stated,  being  in  italics. 

The  answer  of  Qideon  Becker^  defendant,  to  the  bill  oj 
complaint  of  Jacob  Haverly  and  John  Allen,  Jr.,  com- 
plainants. 

This  defendant,  now  and  at  all  times  hereafter,  saving  and 
reserving  to  himxelf  all  manner  of  benefit  and  advantage 
of  exception  to  the  many  errors  and  insufficiencies  in  the  eom^ 
plainants  bill  (f  complaint  contained,for  ansufer  thereunto,  or 
unto  so  much  or  such  parts  thereof  as  this  defendant  is  advised 
it  is  material  for  him  to  make  answer  unto,  he  answers  and 
says,  that  he  admits  that  on  the  6th  day  of  December,  in  the 
year  1842,  one  Abraham  L.  Dietz,  mentioned  in  the  complainr 
anti  bUl  of  complaint,  vxis  the  owner  of  a  certain  piece  or 
parcel  of  land  situate  in  the  towns  of  Knox  and  Berne,  of  the 
value  and  description  particularly  set  forth  in  the  said  bill  of 
complaint.^  And  this  d^endant  further  answering  flay^, 
that  he  is  ignorant  and  cannot  set  forth  as  to  his  belief  or 
otherwise,  whether  the  said  Abraham  L.  Dietz  was,  on  the 
said  6th  day  of  December,  1842,  indebted  to  the  said  com- 

1  Afonnaladmtwionof  afactmaatnBwerisdtogetherimoaoesSft^ 
Mid  indeed  Bucb  Admtoioiis,  it  lias  been  held,  in  one  csie,  sre  improper. 
(See  Ooold  v.  Wtlliams,  9  How.,  51.)  Every  mftterial  allegatimi  of  &et 
not  pot  in  issue  by  a  general  or  specific  denial,  is  to  be  deemed  admit- 
ted for  the  purposes  of  the  action.  (See  Fltad.,  759,  764)  It  has, 
howerer,  been  also  held,  that  an  admission  may  properly  be  made  in 
an  answer  for  the  porpose  of  denying  each  and  eyeiy  allegation  therein, 
except  what  is  admitted.  (Parriiall «.  TUlon,  13  How.,  7.) 
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plainants  in  the  sum  mentioned  in  their  said  bill  of  com- 
plaint,^ or  whether  the  said  Abraham  L.  Dietz  executed  a 
bond  and  warrant  of  attorney  to  the  said  complainants,  with 
the  view  of  making  said  debt  a  lien  upon  said  piece  or  par- 
cel of  land ;  or  whether  a  judgment  was  entered  on  said 
bond  and  wairant  of  attorney ;  or  whether  the  said  Abra- 
ham L.  Deitz  and  the  said  complainants  understood,  or 
intended,  that  by  the  execution  of  said  bond  and  warrant, 
and  the  entry  of  the  judgment  thereon,  the  said  debt 
should  or  had  become  a  lien  on  said  real  estate,  as  in  said 
complainants'  bill  is  set  forth. 

And  this  defendafUjurther  antweringi  admits^  that  the  said 
Abraham  L.  Dietz  sold  and  conveyed,  the  said  land  and 
premises  in  said  bill  of  complaint  described^  by  deed^  bearing 
date  the  9th  day  ofFebmaryy  1848,  to  this  defendant.  That 
said  deed  vkls  duly  acknowledged  by  the  said  AbraJuwi  L. 
DietZf  and  Evina  his  tvifei  on  the  11th  day  of  FAmary^ 
1843,  and  delivered  to  this  defendant ;  and  that  this  defendant 
thereupon  became^  and  stiU  u,  the  owner  of  said  land  and 
premises. 

And  this  defendant  further  answering,  sajrs,  that  at  the 
time  of  the  sale  and  conveyance  of  said  real  estate,  by  said 
Abraham  L.  Dietz  to  this  defendant,  this  defendant  was 
informed  by  said  Abraham  L.  Dietz,  that  said  land  was 
encumbered  to  an  amount  between  three  and  four  hundred 
dollars ;  that  such  incumbrances  consisted  of  rent  due  to 
Stephen  Van  Rensselaer  and  several  judgments  in  favor  of 
other  persons ;  that  it  was  stated  by  said  Dietz  at  that  time, 

>  This  fbran  of  denial,  **  that  the  defendant  is  ignorant  of  whether," 
&C.,  has  been  held  defeetive  and  h»affioient  nnder  the  Oode.  (Wood  «. 
Staniel,  3  Oode  R.,  152.)  The  Code  reqairee  the  denial  to  be  general 
and  speeiflc,  or  ^  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief."  As  to  the  form  and  proper  mode  of  making  such 
denials,  see  Plead  431,  et.  seq. 
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that  the  oomplaiDaBtB  held  a  judgment  agamst  him,  which 
was  a  liea  upon  said  land,  and  that  the  amount  thereof 
was  leas  than  $300,  but  the  precise  amount,  he,  the  said 
Abraham  L.  Dietz,  could  not  then  state. 

And  12iis  defendant  further  answering,  denies,  that  at 
ibe  time  of  such  sale  and  conveyance  as  aforesaid,  it  was 
agreed  between  the  said  Abraham  L.  Dietz  and  this  defen- 
dant, that  this  ddendant  should  purchase  the  said  &rm  and 
premises,  from  the  said  Abraham  L.  Dietz,  subject  to  the 
lien  of  the  judgm^dt  of  the  said  complainants^  or  that  this 
defendant  should  pay,  satisfy  or  discharge  the  said  judg- 
ments of  the  said  complainants,  or  any  part  thereof.  But, 
on  the  contrary,  the  agreement  and  understanding  between 
the  defendant  and  the  said  Abraham  L.  Deitz,  at  the  time 
of  the  said  sale  and  conveyance,  was  that  this  defendant 
should  pay  the  said  Abraham  L.  Dietz  the  stipulated  price 
for  said  land  and  premises,  and  the  said  Abraham  L.  Dietz 
should  pay,  satisfy  and  discharge  all  liens  and  incumbrances 
subsisting  on  the  said  lands  and  premises. 

And  this  defendant,  further  answering,  denies,  that  the 
said  Abraham  L.  Dietz  sold  and  conveyed  the  said  land 
and  i»emises  to  this  defendant,  subject  to  the  lien  of  the 
judgment  of  the  said  complainants  thereon ;  or  that  an 
amount  equal  to  the  amount  of  said  judgment  of  the  com- 
plainants was,  by  agreement  between  the  said  Abraham 
L.  Dietz  and  this  defendant,  retained  by  this  defendant  out 
of  the  purchase  money  for  said  land  and  premises;  but  on 
the  contrary,  this  defendant  paid  or  secured  to  be  paid  to 
said  Dietz  the  full  amount  of  the  said  purchase  money. 

And  this  defendant  ftuiher  answering,  denies,  that  he 
ever  executed  a  pi^>er  writing,  or  delivered  the  same  so 
executed  to  the  said  Abraham  L.  Dietz,  showing  that  the 
said  deed  of  conveyance  was  taken  or  received  by  this 
defendant,  subject  to  the  lien  of  the  judgment  of  the  com- 
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plainantB,  on  the  laid  farm  and  premises,  ix  that  this  defen- 
dant would  pay  said  judgment  to  the  complainants,  in  lieu 
of  the  amount  of  such  judgment  to  the  said  Abraham  L. 
Deitz,  towards  the  purchase  money  for  said  farm  and  pre- 
mises,  or  any  other  paper  writing  of  the  like  import  or  effect. 

And  this  defendant  says,  that  he  is  ignorant  and  has  not 
been  informed^  save  by  the  complainants*  bill  of  complaint^ 
and  therefore  cannot  stcUe  whether  ^  the  said  complainants  or 
one  of  them,  have  or  has  hew  informed  by  said  Abraham  L. 
Dietz,  that  any  such  agreement  in  writing,*  as  is  mentioned 
in  the  said  bill  of  complaint,  has  been  lost,  or  whether  the 
said  Abraham  L.  Dietz  has  made  diligent  search  for  such 
writing  or  agreement,  or  whether  the  aaid  Abraham  L. 
Dietz  has  been  unable  to  find  the  same. 

And  this  defendant  further  answering,  admits^  that  since 
the  sale  and  conveyance  of  the  farm  and  premises  aforesaidi 
by  the  said  Abraham  L*  Dietz  to  this  d^endant^  the  complain'^ 
ants  have  had  conversations  toith  this  defendant  wpon  the  sub^ 
ject  of  the  said  judgment ;  but  this  defendant  denies  acknow- 
ledging in  any  conversation  with  the  complainants,  that 
said  judgment  was  a  lien  upon  said  farm  and  premises, 
and  denies  that  in  any  convenuktion  with  the  ccMnplainants 
he  acknowledged  that  he  purchased  said  farm  with  a  fiill 
knowledge  of  such  lien,  and  denies  that  he  acknowledged 
to  the  complainants,  or  one  of  them,  that  by  the  terms  of 
the  sale  of  said  farm  and  premises,  this  defendant  was  to  pay 
to  the  complainants  their  said  judgment ;  and  also  denies 
that  he  ever  promised  the  said  complainants  that  he  would 
pay  or  satisfy  their  said  judgment.  But  this  defendant  has 
repeatedly  said  to  the  complainants^  or  one  of  thenh  when 
they  have  spoken  to  him  in  relation  to  said  judgment f  that  if 
said  judgment  was  a  lien  on  saidfarm  and  premises^  it  would 

'  Tbu  denial  Lb  also  not  in  aocordaooe  with  the  Code,  and  is  defective. 


I 
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Aa«e  to  be  paidf  and  that  this  drfendant  would  pay  it  rather 
than  have  the/arm  told  at  sheriff^s  sale. 

And  it  was  not  untU  this  defendant  had  repeatedly  request^ 
ed  the  said  canvplainants  to  produce  to  him  the  proper  certifi-' 
cate^  to  show  that  said  judgment  was  a  lien  upon  said  farm 
and  premises^  and  they  neglected  to  do  so^  that  this  defendant 
suspected  that  it  might  not  be  u  lien.  That  he  afUrwards 
OMcertavMd  that  said  judgment  wajs  not  a  lien  on  said  land  ; 
and  this  defendant  has  not  9  since  he  discovered  said  judgment 
was  not  a  lien^  considered  himself  in  equity  or  good  conscience, 
bound  to  pay  the  same,  amd  therefore  has  utterly  refused  since 
such  discovery  f  to  pay  the  same,  or  any  part  to  the  comr 
plainants^ 

And  this  defendant  further  answering,  denies  that  he  has 
ever  threatened  to  sell  or  convey  said  farm  and  premises 
for  the  purpose,  or  with  the  intent,  to  deprive  the  com- 
plainants of  any  equitable  lien  thereon,  or  in  any  manner 
to  interfere  with  any  equitable  right  of  the  complamants.' 
But  this  defendant  is  desirous  to  sell  the  said  farm  and 
premises,  and  has  therefore  offered  the  same  for  sale,  and 
declared  his  intention  to  seU  the  same ;  and  has  repeatedly 
offered  to  sell  the  same  to  the  complainants,  or  one  of 
them,  and  to  give  to  him  or  them  as  good  a  title  as  this 
defendant  received  from  said  Abraham  L.  Dietz ;  provided 
the  complainants,  or  one  of  them,  would  pay  or  secure  to 
be  paid  to  this  defendant  the  sum  of  money  which  this 
defendant  has  actually  paid  to  the  said  Abraham  L.  Dietz 
on  said  farm  and  premises,  exclusive  of  any  amount  which 
has  been  retained  by  this  defendant,  or  which  the  com- 

'  This  10  minifestly  imlevant  and  immaterial. 

'  It  wiU  be  seen  bj  reference  to  the  complaint  (No.  1)  that  most 
of  the  foregoing  denials  are  in  response  to  the  interrogatory  clauses 
of  the  bilL  Thoae  clauses  being  now  not  allowable  in  a  complaint,  the 
answer,  of  course,  in  a  case  like  this,  would  be  greatly  abbreviated. 
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plainants  pretend  has  been  so  retained,  of  the  purchase 
money  for  s&id  premises,  to  meet  the  said  judgment  of  the 
complainants,  adding  to  such  sum  of  money  so  paid  to 
the  said  Abraham  L.  Dietz  by  this  defendant,  the  legal 
interest  from  the  11th  day  of  February,  1843,  and  deduct- 
ing therefrom  the  income  of  said  fann  from  said  last 
mentioned  day ;  and  this  defendant  now  again  repeats  said 
ofier  to  sell  and  convey  the  said  &nn  and  premises  to  the 
complainants,  upon  the  terms  above  set  forth. 

And  thii  defendant  saySf  that  he  is  advUed  and  believes^ 
that  by  section  25^  of  chap.  ^86  of  the  Session  Laws  of  1840^ 
it  is  enacted  that  no  judgment  or  decree  j  after  the  first  day 
of  June,  1840,  sfudl  be  a  lien  upon  real  estaXCj  unless  the 
same  shall  be  docketed  in  books  to  be  provided  and  kept  ftrr 
that  purpose,  by  the  county  clerk  of  the  county  where  the 
lands  are  situate.  And  this  defendant  therefore  insists,  that 
inasmuch  as  said  judgment  was  not  so  docketed  brfore  the  conr 
veyance  of  the  said  land  and  premises,  by  said  Abraham  L. 
Dietz  to  this  defendant,  this  honorcAle  court  is  not  authorized 
by  any  principle  of  law  or  equity,  or  under^  any  circumr 
stances,  to  declare  said  judgment  to  be  a  lien  on  said  land 
and  premises} 

And  this  defendant  submits  to  this  honorable  court,  that  all 
and  every  of  the  matters  in  the  said  complainants^ 'bUl  men- 
turned  and  complained  (f,  are  matters  which  may  be  tried 
and  determined  at  law;  and  with  respect  to  which,  the  said 
complainants  are  not  entitled  to  any  relief  from  a  court  of 
equity.  And  this  defendant  hopes  he  shall  have  the  satne 
ben^t  of  this  drfence,  a^  if  he  had  demurred  to  the  said  comr 
plainants^  bUL* 

'  This  is  also  clearlj  superfluous  and  immaterial,  and  would,  no 
doubt,  be  now  struck  out  of  a  pleading  as  irreleyant  and  redundant. 

'  A  demurrer  and  answer  are  not  properly  joined  in  the  same  plead* 
ing.    If  a  want  of  Jurisdiction  appears,  or  the  complaint  do  not  contain 
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And  this  drfendant  denie$  all  wdawfid  cambinatum  and 
confederacy  in  the  mid  hill  charged^  mthout  ikat^  that  any 
other  matten  or  things  material  or  necessary  for  this  dtfen^ 
dant  to  make  answer  unto^  and  not  herein  and  hereby  well  or 
s^^kiently  answered  untOf  confessed  or  avoided^  tra^cersed  or 
denied  J  are  true^  to  the  knowledge  or  hditf  of  this  defendant* 
AH  which  nuutets  and  things  this  defendant  is  ready  to  aver^ 
nuiintain  and  prove^  as  this  honorable  court  shall  direct f  and 
humbly  prays  to  be  hence  dismissed^  with  his  reasonable  costs 
and  charges  in  that  behalf  most  wrongfvUy  sustained* 

GIDEON  BECKER. 


(  No.  8. ) 


Common  law  plea  of  the  general  issue,  accompanied  by  two 
special  pleas  in  bar  to  declaration.  (Radcliff  y.  Mayor  of 
Brooklyn,  ante  No.  8.)  The  parts  of  the  special  pleas  in 
italics  are  formal,  and  should  be  omitted  in  a  pleading 
under  the  Code* 

And  the  iaid  defendants,  by  Nathaniel  F.  Waring,  their 
attorney,  come  and  defend  the  wrong  and  injuiy,  when, 
Ac,  and  aay  that  they  are  not  goilty  in  manner  and  form 
as  the  said  plaintiflSs  have  thereof  declared  against  them, 
and  of  this  they  pat  themaelvea  upon  the  conntiy,  and 
the  said  plaintifb,  likewise,  ftc^ 


&cU  sniBoMnt  to  oonatttate  a  cmim  of  action,  the  objection  may  .be 
imiaed  at  anj  time,  witboat  teking  notice  of  it  in  the  answer.  For 
•ay  other  canM  a  denuirrer  muet  be  interposed  before  snswer. 

^  This  is  the  fonnsl  plea  of  the  general  issue  which  is  now  abolished  \ 
its  place  being,  in  some  respects,  sappUed  bj  the  general  denialotiht 
Code.  (See  Plead.,  40(M06.) 
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And,  fw  a  Juriher  plea  in  this  behalf^  the  defendants,  by 
leave  of  the  courts  here  for  this  purpou^  first  had  amd  obtainr 
edf  according  to  the  form  of  the  statute  in  such  case  made 
and  provided^  #ay,  thaX  the  said  plaintiffs  ought  not  to  have 
or  maintain  their  aforesaid  a4:tion  thereof  against  them^ 
because  they  say  that  at  and  before  the  time  of  the  alleged 
commission  of  the  grievances,  &c.|  there  was  and  still  is  a 
certain  street  called  Furmanrstreet,  which  had  been  dnly 
and  lawfully  laid  out  and  opened  in  the  First  ward  of  the 
city  of  Brooklyn,  in  pursuance  of  and  according  to  an  Act 
of  the  Legislatore  of  the  State  of  New- York,  passed  in 
the  year  1833,  and  of  the  Act  of  the  6th  of  April,  1838, 
the  east  rade  or  line  whereof  run  along,  and  adjacent  to 
the  premises  of  the  said  Peter  W.  Radcliff ;  that  in  pur- 
suance of  the  directions  contained  in  said  acts,  the  defen- 
dants, as  a  municipal  corporation,  in  common  council 
convened,  proceeded  to  take  and  did  take  regular  and  lega 
proceeding,  for  the  grading  and  leveling  of  said  street,  and 
that  they  selected  suitable  and  competent  persons  to  grade 
and  level  said  street,  and  that  in  such  grading  and  leveling, 
Ac*,  the  plaintifi'  testator  neglected  to  maintain  and 
uphold  his  land  which  lay  above  the  level  or  grade  of  such 
street,  the  same  or  portions  thereof  feU,  which  are  the 
same  supposed  grievances  in  the  several  counts  of  the  plain- 
tiflb'  declaration  mentioned,  toithout  this^  that  the  defendants 
dug  away  or  caused  or  procured  to  be  dug  atoay^  the  bank  or 
habitual  support  of  the  premises  of  the  plaintiffs*  testator^  or 
undermined  said  premises  otherwise  than  in  this  plea  men' 
tionedf  or  were  guilty  of  any  negligence  or  improvidence  or 
want  of  due  care,  caution^  precaution^  or  of  improper  manr 
agement  in  that  behalf  and  this  the  said  defendants  are  ready 
to  verify,  wherefore  they  pray  judgment  if  the  said  plaintiffs 
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ought  7ua  to  have  or  maintain  their  aforesaid  action  against 
thenif  &c^ 

And  the  said  defendants,  for  a  further  plea  *  in  this 
behalf,  by  leave  of  the  court  here,  for  this  purpose  first  had 
and  obtained,  and  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  say,  that  at  and  before  the 
all^[ed  grievances  complained  of  in  the  said  plaintiffi' 
deolaration,  there  was  and  still  is  a  certain  street  or  public 
highway,  called  Furman-street,  which  the  said  defendants, 
a  municipai  corporation,  by  virtue  of  the  powers  conferred 
upon  them  by  law,  proceeded  to  grade,  r^^ulate  and  pave, 
the  east  sid^  or  line  whereof  ran  along  or  adjacent  to  the 
premises  of  the  plaibtiffis'  testator,  and  in  the  regulating, 
paving  and  grading  the  same,  they  selected  and  employed 
fit  and  iHX>per  persons  to  grade  and  level  the  said  street, 
and  that  in  such  gradmg,  the  phuntiffis'  testator  neglected 
to  sustain  and  uphold  his  land,  which  lay  above  the  level  or 
grade  of  such  street,  the  same  or  portion  thereof  fell,  which 
are  the  same  supposed  grievances  in  the  several  counts  in  the 
plaintiflGs'  declaration  mentioned,  without  this,  that  the  defenr 
dants  dug  away  or  caused  or  procured  to  be  dug  away,  the  bank 
or  natural  support  of  the  premises  of  ihe  plaiinJtAffi  testator,  or 
undermined  said  premises  or  otherwise  than  in  this  plea  menr 
tioned  were  guilty  of  any  negligence,  improvidence,  or  want  of 
due  care,  caution,  precaution  or  of  improper  management  in 
that'behalf,  and  this  the  said  defendants  are  ready  to  verify, 
wherefore  they  pray  judgment  if  the  said  plaintiffs  ought  to 
have  or  maintain  their  aforesaid  action  against  them,  &c^ 

^  Instead  <tf  this  formal  mode  of  traverse,  the  defendant  most  now 
pat  in  issoe  the  allegations  of  negligence,  want  of  care,  Sx^  either  by 
a  general  or  direct  specific  denial. 

*  Answer. 

*  It  wiU  be  observed  that  these  two  pleas  set  forth  the  same  defence, 
in  slightly  different  forms.    This  is  improper  in  an  answer  as  well  as 
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(No.  9.) 

Answer  in  admiralty  to  a  libd  in  personam.  (Dormandyr. 
Cometockf  anUf  No»  4.)     Tke/armal  parts  are  in  italics. 

To  the  Honorable  Samuel  R.  Betts^  Judge  of  the  District 

Court  <^the  United  States  in  and/or  the  Southern  District 

of  New 'York. 

And  now  Amos  Comstocky  Captain  of  the  steamboat 
Commerce^  appears  before  this  honorable  courts  and  for 
answer  to  the  libel  and  complaint  of  Ichabod  Rogers,  John 
C.  Dormandy,  and  Qeorge  H.  Power  against  himi  all^^es 
and  articulately  propounds  as  follows. 

First.  That  as  said  steamboat  Ciommerce  was  on  her 
course  down  the  Hudson  river  with  barges  and  canal  boats 
in  toW|  haying  a  barge  and  two  canal  boats  on  each  side, 
and  other  boats  astern,  and  had  arrived  at  a  point  on  the 
Hudson  river  opposite  East  Oamp,  and  a  little  above  what 
is  known  as  <*  the  nine  mile  tree,"  about  three  miles  below 
Catskill,  before  day  light  and  about  two  o'clock  A.  M.,  and 
was  proceeding  about  three  miles  an  hour  through  the 
water,  and  steering  down  the  river,  a  light  was  first 
observed  from  said  steamboat  over  the  starboard  bow  of 
said  steamboat  to  the  westward  of  the  course  of  said 
steamboat,  and  at  some  distance  fiurth^  down  the  river 
than  said  steamboat  was,  and  afterwards  a  sloop  which 
turned  out  to  be  the  Betsy  and  Ann,  in  whose  rigging  the 
light  was  placed,  was  observed  fit>m  said  steamboat  as  said 
steamboat  was  proceeding  on  her  course  aforesaid,  Hepar- 
in a  oomplaint  (See  note,  ante^  p.  18.)  For  though  «  defendant  maj 
•et  forth  as  manj  defences  as  he  may  have,  yet  they  must  be  tnbetan- 
tially  different  defences,  and  not  the  same  defence  under  different 
formi.  (Plead.,  517.) 
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ently  lying  at  anchor  about  one-third  of  the  way  from  the 
west  shore,  and  heading  directly  up  in  a  direction  fore  and 
aft  the  riyer»  in  the  reach  of  the  river  where  the  collision 
took  place,  and  with  her  sails  low^ed ;  that  about  the  time 
or  after  the  discoveiy  of  said  sloop  from  said  steamboat 
Commerce  in  a  direction  oyer  her  starboard  bows,  a  steam- 
boat was  observed  from  the  Commerce  to  be  coming  up  the 
river  from  a  point  below  said  sloop  and  to  the  westward  of 
said  steamboat,  which  said  steamboat  coming  up  the  river 
passed  close  to  the  eastward  of  the  outside  boat  on  the 
larboard  side  of  the  steamboat  Commerce  just  previous  to 
the  collision  with  said  sloop,  that  at  the  time  said  steam- 
boat going  up  the  river  passed  the  Commerce  and  her 
fleet  as  aforesaid,  and  until  said  steamboat  Commerce 
had  proceeded  to  a  point  about  two  lengths  high^  up  the 
river  than  said  sloop,  the  said  ste^onboat  Commerce  and  her 
towboats  were  on  a  course  about  straight  down  the  river, 
and  so  frur  to  the  eastward  of  said  sloop  as  to  have  passed 
sloop  at  a  proper  and  safe  distance,  if  said  sloop,  when 
steamboat  was  within  about  two  lengths  as  aforesaid, 
had  not  taken  a  sudden  and  rank  sheer  to  the  eastward,  from 
a  direction  about  straight  up  the  river  to  a  direction  about 
athwart  or  quartering  the  river,  and  so  as  to  run  the  bow- 
sprit of  said  sloop  into  the  outside  canal  boat  on  the 
starboard  side  of  said  steamboat,  the  end  of  the  bowsprit 
of  the  sloop  striking  about  amidships  or  something  aft  of 
HnB  middle  of  said  canal  boat,  thereby  doing  damage  to 
said  canal  boat  and  her  cargo  to  the  amount,  as  this  respon- 
dent is  informed  and  believes,  of  one  hundred  and  ten 
dollars  and  upwards.  That  at  the  time  of  said  collision 
the  tide  was  running  strong  ebb,  and  the  said  sloop  was 
deep  in  the  water,  and  that  said  collision  happened  from 
the  sudden  change  of  direction  or  sheer  of  said  sloop  as 
afiMtesaifl,'  in  consequence  of  the  negligence  or  fault  of  the 
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persons  in  charge  of  said  sloop.  And  this  respondent  denies 
that  said  steamboat  Commerce  was  negligently  or  with 
great  force  and  violence  run  against  or  into  said  sloop,  and 
he  also  denies  that  any  barge  or  canal  boat  in  her  tow  was 
thrown  against  or  run  into  said  sloop  as  alleged  in  the 
second  article  of  said  libel. 

Second*  And  this  respondent  forther  says,  that  all  due  and 
proper  precautionary  measures  were  taken  by  the  persons 
in  charge  of  said  steamboat  to  prevent  and  to  avoid  tsaid 
collision  and  to  prevent  damage  therefrom,  but  that  all 
due  and  proper  precautionary  measures  were  not  taken  by 
the  persons  in  charge  of  said  sloop  to  avoid  the  same,  and 
that  the  said  coUision  might  have  been  avoided  if  there  had 
been  an  anchor,  watch,  or  a  man  on  deck,  to  have  prevented 
said  sloop  from  sheering  as  aforesaid,  as  there  ought  to 
have  been,  or  the  said  coUision  might  otherwise  have  been 
avoided  by  the  taking  of  due  and  proper  precautionary 
measures  by  the  persons  in  charge  of  said  sloop,  and  that 
said  collision  did  not  happen  without  some  &ult  on  the 
part  of  the  persons  in  charge  of  said  sloop  conducing 
thereto. 

Third.  That  this  respondent  has  no  information,  except 
fit)m  the  libel,  of  the  extent  or  particulars  of  the  damage 
to  said  sloop  or  to  the  said  libellants  alleged  in  the 
second  and  third  articles  of  the  libel,  and  he  therefore  does 
not  admit  the  said  allegation  in  said  lihel  respecting  the 
damage  from  said  collision  nor  any  part  thereof^  and  leaves 
the  said  libellants  to  prove  the  same  and  every  part  thereof^ 
and  this  respondent  alleges  and  insists  that  he  is  not  liable  for 
any  part  of  such  dam^iges} 

Fourth.  And  this  respondent,  fit)m  like  want  of  informal 

1  This  U  oimeoeBsaiy  in  a  plesding  under  the  Code.  The  denisl  of 
« infoHDation ''  alone  m  aboTe,  would  not  be  sufficient  to  put  the  alle- 
gation at  issue.  (See  Flead^  434, 435.) 
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Hon  would  leave  the  $aid  ItbeUants  toprove^  that  they  were 
or  are  the  owners  of  the  said  sloop  Betsy  and  Ann,  her 
tackle,  apparel  or  furniture,  as  alleged  in  said  libel,  and 
that  said  sloop  was  tight,  staunch  and  strong  and  well 
manned,  tackled  appareled  and  appointed,  and  that  she 
was  safely  anchored. 

Fifi/u  And  this  respondent  admits  that  said  libellant  had 
notified  the  oumers  of  said  steamboat  that  they  had  sustained 
damage  from  the  collision  afchresaid^  to  the  amount  of  forty-' 
five  dollars  hrfore  this  suit  toas  commenced.* 

Sixth.  That  all  and  singular  the  premises  are  true  in  veri- 
Jication  whereof  if  denied^  the  said  respondent  claims^  leave  to 
rrfer  to  the  depositions  and  other  proof s^  to  be  by  him  exhibited 
in  this  cause. 

Wherefore  this  respondent  prays  that  this  honorable  court 

wHl  be  pleased  to  pronounce  against  the  libel  aforesaid^  and 

to  condemn  the  libellants  in  costs  and  otherwise  right  andju^ 

tice  to  administer  in  the  premises. 

A.  COMSTOCK. 


( No.  10. ) 


Answer  under  the  Code  (to  compiainZi  ante.  No.  6,)  in  which 
the  aU^cUions  are  set  forth  in  separate  paragraphs  or 
articles. 

NEW- YORK  SUPERIOR  COURT. 


Jamct  Moor«^ 

•fft 

TIm  HiidMi&  SiT«r  Railroad  OompMiyy  andj 

Th«  Mayor  A&,  of  Now-Tork. 


The  defendants'  answ^  to  the  plaintiff's  complaint : 

'  This  would  alao  be  an  insufficient  deniaL 

*  nds  would  be  unneoeoaary  and  superfluous  in  a  pleading  under 

the  Code. 

6 
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First.  That  they  have  no  knowledge^  as  to  the  owner- 
ship of  the  lot  at  the  southwest  comer  of  the  Tenth- 
avenue  and  Thirtieth-street,  nor  of  the  purpose  for  which 
the  building  thereon  was  erected. 

Second.  The  defendants  say,  that  by  the  act  of  the 
Legislature  of  this  State,  referred  to  in  the  complamt,  the 
defendants  were  authorized  to  locate  their  railroad  on  any 
of  the  streets  or  avenues  of  the  city  of  New- York,  west- 
erly of  and  including  the  Eighth-avenue,  and  on  or 
westerly  of  Hudson-street,  provided  the  assent  of  the 
corporation  of  said  city  be  fiist  obtained  for  such  location. 
They  further  say,  that  the  Tenth-avenue  and  Thirtieth- 
street,  and  the  Eleventh-avenue  and  Thirty-first-street,  in 
the  complaint  mentioned,  were  and  are  avenues  and  streets 
respectively,  westerly  of  the  Eighth-avenue  mentioned  in 
the  said  Act.  That  such  avenues  and  streets  include  what 
in  the  complaint  are  called  side  walks.  That  the  assent 
of  the  corporation  of  the  city  of  New- York  was  first 
obtained  for  the  location  of  the  raUroad  of  the  defendants 
by  an  ordinance  of  the  corporation  of  the  city  of  New- 
York,  approved  by  the  Mayor  of  that  city,  on  the  sixth 
day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and 
forty-seven  (the  conditions  of  which  ordinance  have  been 
complied  with),  and  thereupon  the  defendants  lawfully 
laid  their  railroad  in  the  said  streets,  according  to  the  said 
assent,  as  the  same  is  laid,  and  not  otherwise. 

Third.  They  deny  that  the  track  of  the  said  railroad  is 
laid  so  near  the  southwest  comer  of  the  Tenth-avenue  and 
Thirtieth-street  as  is  stated  in  the  complaint;  but  they 
submitt  that  by  reason  of  the  said  act  of  the  Legislature  and 

'  The  denial  is  ingnfficient.  It  should  be  not  only  <^  knowledge^ 
but  also  of  information  sufficient  to  fonn  a  belief.  {PlsacLj  434, 
435.) 
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a$9aU  q/areBaidf  they  have  the  right  to  lay  the  taid  track  in 
the  manner  stated  in  the  third  article  of  the  complaint.^ 

Fourth.  They  deny  that  the  track  of  the  said  road 
paasing  so  near  the  said  comer  is  mineceisaiy,  or  that  it  ii 
without  rightj  or  that  it  is  an  annoyance  or  damage  to 
the  plaintiffi 

Fifih.  They  deny  that  the  defendantt  were  tmder  any 
obligation  to  lay  down  their  tradk  in  the  manner  alleged  in 
the  JijVi  article  of  the  complaint.* 

Sixth.  The  defendants  deny  that  there  have  been  such 
applications  by  the  plaintifi^  or  such  promises  by  the 
defendants,  as  are  alleged  in  the  sixth  article  of  the  com- 
plaint. 

Seventh.  They  deny  that  by  reason  of  the  track  of  their 
nulroad  being  laid  as  it  is,  the  plaintiff  cannot  obtain  so 
great  a  rent  for  his  building  as  he  might  otherwise,  or  that 
he  is  by  reason  thereof,  otherwise  injured  in  the  enjoy- 
ment or  value  of  the  property. 

jlnd  they  eubmit  and  imistj  that  the  defenianU  are  not 
hound  to  remove  the  track  of  their  mid  railroad^  or  to  pay 
the  plaintiff  any  mm  whatever  for  damages j  or  that  the 
plaint^  hat  sustained  any  damage  by  the  said  track  being 
where  it  now  is? 

Eighth.  They  deny  that  the  rail  track  lying  so  near  the 
comer,  with  the  running  of  the  cars,  is  injurious  to  the 
plaintiff  in  mann^  and  form,  or  in  substance,  as  is  alleged 
in  the  eighth  clause  or  article  of  the  amended  complaint ; 
and  they  deny  it  to  be  a  private  nuisance. 

And  by  way  of  further  answer  in  this  behalf,  the  defen- 

^  This  reference  to  the  court  of  a  mere  condosion  of  law,  is  of 
eouree  saperflnons. 

*  The  deniftl  of  a  I^tl  duty  or  obligation  does  not  xmite  an  issue  of 
eny  litnd,  and  is  improperly  inserted  in  the  pleading, 
also  is  superfluous. 
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danti  say,  that  the  plaintiff  erected  the  house  upon  his  said 
lot,  and  with  knowledge  of  the  course  and  track  of  the 
said  raQway  as  the  same  was  in  suhstance  afterwards  laid, 
and  demised  thelHime  for  a  tain  not  yet  expired,  f(^  the 
foil  and  fair  value  of  the  said  lot ;  and  the  defendants  deny 
that  the  interest  of  the  plaintiff  as  revendoner  is  or  can  be 
injured  by  the  said  track  as  laid,  until  the  expiration  of 
his  term ;  and  until  that  time  he  is  not  entitled  to  bring  his 
action^  because^  they  say 9  that  if  the  said  location  of  the  tra^j 
and  running  of  the  cars  thereon^  should^  in  fact^  be  found  to 
be  a  private  nuisance^  the  same  can  &e,  and  will  be  altered 
and  chained  according  to  any  such  necessity} 

Ninth.  The  defendants  deny  that  the  only  permission  or 
authority  which  they  ev^  had  to  lay  the  track  on  the 
streets  of  New- York,  was  that  contained  in  the  ordinance 
referred  to  in  the  complaint  as  copied,  schedule  A. 
•  They  say  that  their  track  was  laid  under  the  inspection 
and  with  the  assent  of  the  proper  officers  in  this  behalf  of 
the  dty  of  New- York,  and  that  the  same  was  in  substance 
laid  down  according  to  their  right  and  duty  in  this  behalf 

And  they  submit  and  insist,  that  the  other  ordinance 
alleged  in  the  amended  comjiaint,  as  contained  in  B.,  annex^ 
edtothe  complaint,  as  the  same  is  therein  alleged,  was  not 
binding  on  these  defendants,  nor  was  the  same  notified  to  these 
defendants  by  the  proper  officer  of  the  said  corporation,  or 
otherwise  lawfully;  nor  were  these  drfendants  a>ctually  at  the 
time  bound  thereby.* 

^  This  is  deirly  irrelevant,  it  being  the  sseertion  of  a  legal  propoei- 
tion  Moompaaied  bj  an  argament  in  support  of  it. 

*These  allegations  are  of  the  aame  character  as  the  abore  noted, 
referring  to  the  court  were  oondnsions  of  law,  and  are  improperly 
inserted  in  the  answer.  An  averment  that  a  party  is  "bound"  or 
<<  legally  bound"  to  do  a  thing  is  the  ayennent  of  a  conclusion  of  law 
and  is  immaterial  and  irrelevant.  Corey  «.  Mann,  14  How.,  163 ;  and 
see  Plead.,  pp.  282-284^  and  cases  there  cited. 
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LcuU  The  drfenianti  object  to  the  joining  of  the  Mayor ^ 

Aldermen  and  Commonalty  as  parties  to  this  swtf  and  deny 

that  they  have  sustained  any  injury  by  reason  of  any  matter 

alleged  in  the  vomplaint* 

THOMAS  M.  NORTH, 

Defendants^  Attorney. 

*  If  the  oompbunt  shows  that  these  defendants  were  improperly 
joined,  thej  should  have  demurred. 


PARTE. 


COMPLAINTS  IN  OASES  DEliANDING  EQUITABLE  RELIEF. 

(1.)  In  Caseb  of  Mistake. 

(No.  1.) 

Against  grantee^  by  the  heirs  of  deceased  grantor ^  to  have  a 
deed  reformed^  and  a  mistake  in  the  description  of  the 
'premises  corrected;  stated  separatdyj  by  paragraphs  or 
articles. 

SUPREME  COURT— Rensselaer  Countt. 


L.  M.,  B.  G.  M^  and  R.  M^  the  aaid  R.  H. 
being  an  lahani^  by  OL  A.  D^  lut  guardian,' 

ogL 
^      E  L.  A. 


The  above  named  plamtifis,  L.  M.  and  B.  G.  M.,  of  full 
age,  and  R.  M.,  an  infant,  by  C.  A.  D.,  his  guardian,  duly 


1  An  infimt  must  appear  by  guardian  (Oode,  §  115),  and  the  rait 
ahoold  be  as  above  entitled,  in  the  name  of  the  infant,  by  his  guar- 
dian, and  not  ''  0.  A.  D.,  guardian  of  K.  M.,  an  infant,"  &c,  which 
would  be  the  rait  of  the  guardian,  and  not  of  the  infant  The  case  of 
Hulbert  v.  Newell  (4  How.  Pr.  R.,  93),  holds  it  unneoeasaiy  to  have 
a  guardian  appointed  where  the  infant  ia  joined  with  others ;  but  this 
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appointed  by  order  of  the  eourt^  complain  of  the  above 
named  defendant,  and  state  the  following  fiusts,  constitu- 
ting their  cause  of  action.' 

First.  That  said  plaintifi  are  the  children  and  consti- 
tute all  the  heirs  at  law  of  P.  M.,  deceased,  who  died  on 
or  about  the  — —  day  of  ,  intestate,  leaving  no 

widow,  him  surviving* 

Second.  That  at  the  date  of  the  deed  of  conveyance 
hereinafter  mentioned,  the  said  P.  M.  was  seized  and  pos* 
sessed  of  the  premises  therein  described,  and  other  lands 
and  premises  adjoining  the  same,  on  the  north  boundary 
thereof,  and  situate  in  the  town  of,  Ac 

Third.  That  being  so  seized  and  possessed  of  the  whole 
of  said  premises,  the  said  P.  M.  and  H.  M.,  his  wife,  on  the 
—  day  of  ,  executed,  duly  acknowledged,  and 

delivered  to  the  defendant  a  deed,  with  full  covenants  in 
the  usual  form,  of  a  portion  of  said  premises,  by  the  fol- 
lowing description :    [Insert  description  of  premises']. 

Fourth.  That  as  plaintifEb  are  infonned,  and  believe,  the 
above  described  premises,  so  bounded  ^*  on  the  north  by  the 

ease  is  not  in  sooordsnoe  with  the  nsmd  pnctioe,  and  ctnnot,  periups, 
be  ssielj  fbllowed  as  s  precsdmt.  (See  FUadimgs^  pp.  90, 01.) 

^  If  the  action  is  bronght  by  a  goardian,  committee)  reoeiyer,  Ac, 
the  complaint  mnst  show  the  mode  of  his  appointment  (Plead.  291, 
see  slso,  13  How.,  413 ;  4  Abbott,  502),  but  it  is  not  osoal  to  do 
so  where  the  suit  is  the  infknt's,  by  his  guardian,  and  the  general 
allegation  that  the  action  is  brooght  by  <<  A.  B^  an  inftnt,  by  0.  D., 
his  guardian,"  Is  soffloient. 

*  The  commencement  of  the  complaint  may  be  in  any  fonn  the 
pleader  desires.  I  have  usnally  adopted,  in  practice,  the  laqgoage  of 
the  Code,  stating,  as  above,  ''the  hcta  constitnting  the  cause  of 
action."  (See  note,  ante  page  2.)  It  is  not  uncommon  to  state  the 
entire  complaint  on  'Mnfbrmation  and  belief,"  wUch,  If  the  fiusts  are 
not  presnmptiTely  within  the  knowledge  of  the  parties,  may  properly 
be  done.  (See  Pkad.^  357,  358.) 
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creek  called  the  W3niaiitBkill,  as  it  winds  and  tarns,'' 
include  three  acres,  or  thereabouts,  more  land  than  was 
actually  purchased  by  the  defendant  of  said  P.  M.,  or  was 
intended  to  be  conveyed  by  hun. 

Fifth.  That  about  two  years  prior  to  the  time  of  said 
cdnveyance,  the  WynantskiU,  by  reason  of  heavy  rains 
and  fireshetd,  suddenly  changed  its  course  from  the  bed  or 
channel  where  it  had  run  at  that  place  for  more  than  twenty 
years  preceding,  and  made  for  itself  a  new  channel  for  a 
considerable  .distance,  bending  northwardly  fix>m  the  old 
bed  of  the  stream,  and  leaving  between  such  new  channel 
(where,  at  the  date  of  said  conveyance  it  ran,  and  still 
continues  to  run)  and  the  bed  of  the  old  stream,  about 
three  acres  of  land.    . 

Sixth.  That,  as  plaintifi  are  further  informed  and  believe, 
the  said  defendant,  at  the  time  of  his  contract  for  said  land, 
was  informed  by  said  P.  M.,  and  knew  of  such  change  in 
the  course  of  said  stream,  and  that  he  contracted  to 
purchase,  and  did  purchase  only  so  much  of  said  premises 
as  lies  southerly  of  the  old  bed  of  the  said  stream,  and 
that  said  old  bed  of  the  stream  was  pointed  out  by  said 
P.  M.  at  the  time  of  making  the  said  contract  of  sale,  and 
assented  to  by  said  defendant,  as  the  northern  boundary 
of  the  premises  to  be  conveyed,  and  was  so  understood 
by  both  parties,  and  so  intended  to  be  conveyed. 

Seventh.  That  said  premises  so  intended  to  be  con- 
veyed, are  the  same  premises  heretofore  granted  by  one 
J.  A.  D.,  to  said  P.  M.,  before  the  change  of  the  course  of 
said  stream,  and  while  it  ran  in  its  former  channel. 

Eighth.  That  the  conveyance  from  said  P.  M.  to  the 
defendant,  is  precisely  the  same  in  the  description  of  the 
premises  with  that  of  the  said  J.  A.  D.  to  the  said  P.  M. 

Ninth.  That,  as  plaintifb  are  informed  and  believe,  the 
defendant's  deed  of  conveyance  was  drawn  by  C.  B.,  Esq., 
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the  attorney  for  said  P.  M.,  and  that  said  P.  M.  inadvertr 
ently,  and  by  mistake,  gave  said  attorney  the  said  convey- 
ance from  J.  A.  D.y  to  draw  therefrom  the  description  of 
said  prenuseSy  without  explaining  to  said  attorney,  as  he 
intended  to  have  done,  that  the  course  of  said  creek  had 
changed,  and  without  directing  said  attorney  to  alter  said 
description,  by  making  the  northern  boundary  of  the  pre- 
mises the  old  channel  or  course  of  the  stream. 

Tenth.  That,  as  plaintiffi  are  furtiier  informed  and  be- 
lieve, not  only  did  said  P.  M.  suppose  that  he  was  conveying 
only  such  premises  as  were  embraced  in  said  deed  of  J. 
A.  D.,  and  as  were  bounded  on  the  north  by  the  old  or 
former  bed  of  the  Wynantskill,  but  the  defendant  also 
supposed  he  was  only  receiving  such  premises  and  no  other, 
whereas  the  said  northern  boundary,  as  described  in  said 
deed  to  defendant,  is,  by  the  mere  mistake  of  said  P.  M.,  and 
his  attorney,  the  said  creek,  as  it  now  <*  winds  and  turns," 
and  did  at  the  time  of  said  conveyance  to  defendant. 

Eleventh.  That  said  P.  M.,*  in  his  life-time,  and  these 
plaintiffi,  or  one  of  them,  since  the  death  of  said  P«  M., 
have  called  the  attention  of  defendant  to  the  fact  of  such 
mistake,  and  requested  defendant  to  rectify  it,  and  to  exe- 
cute to  them  a  quit-claim  deed  of  the  land  and  premises 
between  the  old  and  new  bed  of  the  stream,  at  said  plain- 
tiffi'  expense,  but  the  defendant  has  always  refused,  and 
still  refuses  to  do  so,  and  has  entered  upon,  and  is  in  pos- 
session of  the  whole  of  said  premises,  claiming  that  he  owns 
the  same  under  said  deed,  up  to  the  present  bed  of  said 
creek,  as  the  northerly  boundary  thereof. 

Wherefore,  the  plaintifl6  demand  judgment  against  the 
defendant  that  said  deed  from  P.  M.  to  the  defendant  may 
be  re-formed,  and  be  made  to  conform  to  the  agreement  and 
intentions  of  the  parties  thereto,  by  correcting  the  descrip- 
tion of  the  premises  therein  mentioned,  making  the  north* 
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erly  boundary  line  of  said  premises  the  old  bed  or  channel 

of  said  WynantskUl,  instead  of  the  said  creek  as  it  now 

*^  winds  and  turns ;"  and  that  said  defendant  deliver  up,  and 

said  plaintifSs  be  let  into  possession  of  the  said  disputed 

premises,  and  the  plaintiffi  title  thereto  confirmed,  or  for 

such  other  or  further  relief  in  the  premises  as  shall  be  just 

and  equitable,  together  with  the  costs  of  this  action. 

N.  FORSYTH, 

Pljfs  Au'y. 

I 

Rensselaer  County,  m; 

L.  M.,  one  of  the  above-named  plaintiffi,  being  duly 

sworn,  says :  That  he  is  acquainted  with  the  &cts  stated 

in  the  foregoing  complaint,^  and  that  said  complaint  is 

true,  of  his  own  knowledge,  except  the  matters  therein  set 

forth  on  ioformation  and  belief,  and  as  to  those  matters  he 

believes  it  to  be  true. 

L.  M. 
Subscribed  and  sworn  before  me,  this  ) 

Ist  day  of  January,  1858,  y 

John  L.  Flago 

ComV  of  Deedsj  Troy^  N.  F. 


(No.  2.) 


To  reform  a  tcritten  contract  for  the  lease  of  real  estate,  in 
COM  of  mistake  of  facty  and  praying  the  specie  ferform-^ 
ance  of  the  contrcu:t  against  the  lessor^  as  so  reformedf 
stated  by  paragraphs^ 

> 
'  Where  there  are  several  parties  united  in  interest,  the  verification 

to  the  complaint  must  be  made  hy  one  of  them  acquainted  with  the 

facts.  (Code,  §  157.) 

*  The  question  whether  a  court  of  equity  would  reform  or  vary  a 

contract  by  parol  evidence,  and  then  enforce  it  spedficaUj,  was  settled 
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Tide  of  the  Cause. 

The  plaintiff  complains  of  the  defendant,  and  aUeges 
the  following  facts  constituting  his  caose  of  action : 

First.  That  defendant  is  the  owner  of  a  certain  lot  of 
land  situate  in  the  village  of  West  Troy,  Albany  county, 
lying,  &C.  [describing  it  generally.'] 

Second.  That  the  plaintiff  is  extensively  engaged  in  the 
business  of  buying  and  selling  lumber,  and  is  in  the  actual 
occupation  of  premises  in  said  village,  for  the  purposes  of 
his  said  business,  adjoining  those  above  described  of  the 
said,  defendant ;  holding  the  same  under  a  lease  from  one 

A.  B.,  for  the  tenn  of years,  which  term  expires  on 

the day  of next. 

Third.  That  being  unable  to  effect  a  further  lease  of  said 
premises,  and  being  desirous  to  continue  his  said  business,  the 
plaintiff  made  an  agreement  with  said  defendant  whereby 

said  defendant  agreed  that  on  the day  of 

next,  on  the  payment  to  him  by  plaintiff  of  the  bonus  of 

% ,  he  would  execute  and  deliver  to  said  plaintiff  a 

lease  of  the  above  described  premises  of  defendant,  for  the 
fall  tenn  of  ten  years,  for  the  yearly  rent  of  $ ^  pay- 
able quarterly. 

Fourth.  That  a  contract  in  writing,  intended  by  both 
parties  to  express  said  agreement,  was  thereupon  executed 
and  delivered  by  said  defendant  to  said  plaintiff,  a  copy 
whereof  is  annexed  to  this  complaint. 

Ftfth.  That  said  plaintiff  soon  after  paid  said  defendant 
the  said  bonus  of  % ,  which  was  endorsed  by  defendant 

in  this  State  by  Chuioellor  Kent,  in  Gillespie  v.  Moon  (2  John  Gh.  R., 
585),  rejecttng  the  distinctions  taken  in  the  earlier  English  cases,  as 
nnfonnded  in  justice,  he  decreed  relief  to  a  plaintiff  in  this  fonn,  and 
this  decision  has  since  been  generally  acquiesced  in.  See,  also,  Kissel- 
brach  v.  Livingston  (4  John.  Oh.  R.,  144 )  Story  £q.  Juris.,  §  161, 
and  foil  collection  of  English  cases  cited  in  note.) 
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upon  said  contract,  and  that  plaintiff  thereupon  made 
arrangements  to  remove  his  lumber  and  stock  on  hand  upon 
defendant's  premises,  so  c<mtracted  to  be  leased,  and  has 
actually  removed  a  considerable  part  thereof. 

Sixth.  That  by  the  mistake  of  the  clerk,  in  engrossing 
the  said  written  contract  before  its  signature,  the  words 
"ten  years"  were  written  "two  years,"  so  that  by  the  letter 
of  said  contract,  the  said  defendant,  contrary  to  the  agree- 
ment and  understanding  of  both  parties  at  the  time  of 
the  execution  thereof,  agreed  to  lease  said  premises  to  said 
plaintiff  for  the  term  of  two  years  only,  in  stead  of  .ten 
years,  and  said  mistake  was  not  discovered  by,  and  was 
unknown  to,  plaintiff  at  the  time  he  executed  said  con* 
tract  and  paid  said  bonus,  and  for  a  considerable  period 
since. 

Seventh.  That  on  the day  of [the  day 

mentioned  for  the  execution  of  said  lease\j  the  plaintiff  called 
upon  the  said  defendant  in  person,  and  requested  him  to 
execute  and  deliver  to  him  a  lease  of  said  premises  for  the 
full  term  of  ten  years,  in  all  other  respects  according  to 
said  vnritten  contract;  but  said  defendant  refiised  to  execute 
and  deliver  to  said  plaintiff  a  lease  for  such  full  term,  or  for 
any  other  term,  except  two  years,  the  term  mentioned  by 
mistake  in  such  written  contract,  which  he,  the  said  plain- 
tiff, declined  to  receive. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  that  the  said  written  contract  or  agreement 
may  be  re-formed  and  corrected  according  to  the  original 
true  intent  and  understanding  of  the  parties,  thereto,  by 
inserting  therein  the  words  "for  the  full  term  of  ten 
years,"  instead  of  the  words  "  for  the  full  term  of  two 
years;"  and  that  said  contract,  so  re-formed,  may  be  speci- 
fically enforced  against  said  defendant,  and  he  be  adjudged 
to  perform  the  same  by  executing  and  delivering,  in  due  form 
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« 

of  law,  to  plaintiff  a  lease  of  his  said  above-described  pre- 
mises, according  to  the  terms  of  said  contract,  so  corrected, 

for  the  fall  term  of  ten  years,  from  the  day  of 

,  and  deliver  to  said  plaintiff  the  said  premises,  and 

every  part  thereof,  and  leave  him  in  undisturbed  pos- 
session  of  the  same ;  or  for  such  further,  &c.  [as  in  No.  1.] 


(2.)  In  Cases  of  Aoon)BNT. 

(No.  8.) 

By  administrators  against  next  of  kinj  to  compel  reimburse' 
ment  of  moneys  accidentally  distrihtUedf  which  had  been 
collected  by  the  administrator^  on  a  judgment  which  was 
subsequently  reversed}     Complaint  stated  by  paragra'phs? 

Title  of  the  Cause. 

The  plaintifi,  complaining  of  the  defendant,  allege  the 
following  facts  constituting  their  cause  of  action. 

First.  That  A.  D.,  late  of  the  town  of  Einderhook, 
county  of  Columbia,  died  on  or  about  the,  &c.,  intestate, 
leaving  no  widow,  and  leaving  the  defendants,  his  children, 
who  constitute  all  his  next  of  kin ;  and  that  the  plaintifis 
were,  on  the,  Ac,  duly  appointed  by  the  surrogate  of  Co- 
lumbia county,  administrators,  Ac,  of  said  A.  D.,  deceased. 

Second.  That  on  the,  Ac,  the  said  plaintiffi,  as  adminis- 
trators, &c.,  of  said  A.  D.,  deceased,  recovered  a  judgment 

'  Storj  Sq.  Juris.,  §  91. 

*  ThiB  and  the  two  preceding  fonnt  are  stated  in  a  similar  manner, 
with  No.  6,  aiUe^  by  separate  nmnbered  paragraphs  or  articles.  The 
pleader  can  adopt  this  mode  in  all  cases,  if  he  prefer.  In  the  prece- 
dents which  follow,  I  shall  adopt  the  more  nsoal  mode  of  statement. 
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in  the  Supreme  Court,  against  one  B*  G*»  for  the  sum  of 
$4,150,  damages  and  costs,  and  soon  after  collected  the 
amount  thereof,  on  execution  issued  upon  said  judgment. 

Third.  That  on  or  about  the,  &c.,  the  said  plaintiffs, 
administrators,  &c.,  as  aforesaid,  rendered  their  final  ac- 
count to  the  surrogate  of  Columbia  county,  and  on  the 
order  and  decree  of  said  surrogate,  thereupon  made,  psdd 
over  to  said  defendants,  in  equal  proportions,  the  amount 
remaining  in  the  hands  of  said  plaintifSb,  administrators, 
&c.,  for  distribution  among  the  next  of  kin  of  said  intes- 
tate, to  wit :  the  sum  of  $9,275,  which  included  the  said 
sum  of  $4,150,  so  collected  by  them  on  said  execution  as 
aforesaid. 

Fourth.  That  subsequently  to  the  rendering  of  said 
account,  and  the  distribution  of  said  money,  the  said  B. 
G.  appealed  from  said  judgment  to  the  general  term  of 
the  Supreme  Court,  and  such  proceedings  were  thereupon 
had,  that  said  judgment  was  reversed  and  a  new  trial 
granted. 

Fifth.  That  the  action  was  again  brought  to  trial  on 
behalf  of  said  plaintiffi,  by  their  attorney,  and,  upon  such 
new  trial,  a  verdict  was  rendered  for  the  defendant,  and 
judgment  has  been  entered  in  hia  &vor  thereon. 

Sixth.  That  said  plaintiffi  have,  in  consequence  thereof, 
been  compelled  to  refund  and  pay  back  to  said  B.  G.,  the 
said  sum  of  $4,150,  with  interest  thereon,  from  the  time 
of  the  rendition  of  said  judgment,  and  said  plaintifSb  have 
also  incurred  costs  and  counsel  fees  on  said  appeal  and  new 
trial,  in  the  sum  of  $250,  which  they  have  paid,  on  or 
about  the day  of , 

Whereupon  the  plaintiffi  demand  judgment  against  the 
defendants,  that  they  may  be  compelled  respectively  to 
account  with  the  plaintiffs  for  the  sums  of  money  so  dis- 
tributed to  them,  with  interest  thereon,  from  the  time  of 
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the  rendition  of  said  ju<^ment;  and  account  in  the  same 
manner,  also,  in  respect  to  the  above  costs  and  counsel 
fees,  so  incurred  and  paid  by  said  plaintiffs,  and  may  each 
be  adjudged  respectively  to  pay  to  the  said  plamtiffi, 
adnmnstratois,  &c.,  his  share  or  proportion  of  said  amount 
so  distributed,  and  costs  and  counsel  fees,  and  interest 
thereon.    Or  for  such  further,  &C,  [cm  in  No*  1.] 


( No.  4. ) 


Far  the  execution  of  a  trusty  where  the  trustee  has  died^  and^ 
by  accident  or  neglect  j  has  omitted  to  execute  that  trust.^ 

SUPREME  COURT— Rensselaer  County. 


A.  D.»  a  D.,  and  EL  F., 
L  IL,  N.  11,  *od  0. 11 


The  plaintiffii  complain  of  the  defendants,  and  allege 
the  following  facts,  constituting  their  cause  of  action : 

That  the  plaintiffs,  A.  D.  and  C.  D.,  are  the  children 
and  only  heirs  at  law  of  F.  D.,  deceased,  and  the  plaintiff 
E.  F.  is  the  nephew  of  taid  F*  D.  And  that  the  above 
named  defendants  are  children  and  all  the  heirs  at  law  of 
P.  M.,  deceased. 

That  said  P.  M*,  late  of  the  town  of  ,  died  on 

or  about  the day  of ,  leaving  a  last  wiU 

and  testament,  which  has  been  duly  admitted  to  probate 
by  the  surrogate  of  Rensselaer  county,  as  a  will  of  both 
real  and  personal  estate,  wherein  he  devised  to  said  F.  D., 

»  Story  Eq,  PL,  §98. 
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the  father  of  the  plaintiffit,  A.  IX  and  C.  D.,  a  certain 
farm  of  land,  situate,  &c  [describing  the  premi»ei\j  to 
have  and  to  hold  the  eame  during  his  natural  life,  with 
directions  that  said  F.  D.  should,  by  writing  duly  executed 
under  his  hand  and  seal,  distribute  and  apportion  said  real 
estate  in  such  manner  as  he  should  deem  proper  and  just, 
among  said  plaintiffs,  the  said  plaintiff  E.  F.  to  have,  at 
least,  one-fifth  thereof  in  value ;  to  take  effect  on  the  death 
of  the  said  F.  D. 

That  the  said  F.  D.  died  on  or  about  the day 

of ,  leaving  no  will  and  testament,  and  no  writing 

whatever,  distributing  and  apportioning  said  real  estate 
among  said  plaintiffs. 

That  said  F*  D.,  in  his  lifetime,  fi^uently  declared  his 
intention  of  executing  an  apportionment  in  writing  of 
said  real  estate,  whereby  he  should  apportion  to  said 
plaintiff,  E.  F.,  an  equal  undivided  one-fifth  thereof;  and 
to  the  plaintiffs,  A.  D.  and  C.  D.,  each  an  equal  undivided 
two-fifths  thereo£  And  the  said  plaintiffi  are  willing  and 
desirous  that  such  apportionment  should  be  so  made* 

Wherefore  the  plaintiffs  demand  that  some  suitable 
and  proper  person  may  be  appointed  trustee,  in  place  of 
said  F.  D*,  deceased,  and  may  be  adjudged  to  cariy  out 
the  directions  contained  in  said  will,  and  to  i^portion  and 
distribute  to  said  plaintiffs,  the  said  real  estate,  according 
to  the  intentions  of  the  said  F.  D.,  deceased,  and  to  con- 
vey to  said  plaintiffs  their  respective  portions  of  the  same ; 
that  is  to  say,  to  the  said  plaintiff,  E.  F.,  an  equal  undivi- 
ded one-fifth  thereof,  and  to  the  said  plaintifbj  A.  D.  and 
C.  D.,  each  an  equal  undivided  two-fifths  thereof,  and  that 
the  said  plaintiffs'  title  to  their  respective  parts  of  said 
premises,  so  apportioned,  be  confinned.  Or  for  such 
further,  ftc  {ob  in  No.  1.] 
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(No.  6.) 

To  comipd  the  delivery  of  a  deed  heli  by  exectUors  and  trustees 
of  grantor  f  which  deed  was  intended^  by  the  grantor  ^  as  a 
gift  to  the  plaintiffj  his  daughter^  a  married  womanj  but 
which  by  accident  was  not  delivered^  on  account  of  the 
sudden  death  of  grantor.  The  complaint  also  prays  a 
judgment  confirming  the  title  to  the  premises  as  against  the 
trustees  and  residuary  devisees.^ 

Title  of  the  Cause. 

The  oomplaint  of  the  above  named  plaintiff^  respectfully 
shows  to  the  court,  that  she  is  a  daughter  of  S.  A.,  late 
of  the  city  oi  New- York,  deceased,  and  that  on  the  25th 
day  of  April,  in  the  year  1848,  she  intermarried  with  A. 
R«,  of,  Ac,  where  she  and  her  husband  have  since  resided. 

That  some  time  in  the  latter  part  of  the  summer,  in  the 
year  1861,  at,  &c.,  and  afterwards,  in  the  month  of  August, 
1861,  at  the  residence  of  the  plaintiff,  and  her  husband,  in, 
ftCn  her  &ther,  the  said  S.  A.,  proposed  to  the  said  plaintiff 

to  give  her  a  lot  of  land  in  said  city  of ,  and  to 

erect  thereon  a  dwelling  house,  as  a  residence  for  said 
plaintiff  and  her  family. 

That  her  father,  the  said  S.  A.,  afterward,  in  said  month 

*  The  action  maj  now  be  brought  by  the  married  woman  in  her  own 
name,  withoat  any  next  friend,  bj  the  amendment  (Lawa  of  1857,)  to 
aecUon  114  of  the  Code.  The  executors  and  trustees,  and  all  persons 
haTing  a  residuary  interest  in  the  real  estate,  are  made  parties  defen- 
dants. It  being  an  action  which  concerns  the  separate  property  of 
the  wife,  her  husband  is  also  made  a  party  defendant.  As  to  cases  in 
which  the  husband  should  be  made  a  party  defendant,  in  actions 
bro««fat  by  the  wife,  see  Plead.j  pp.  96  to  105. 
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of  August,  and  at  divers  other  times,  directed  and  requested 
the  said  plaintiff  and  her  husband  to  select  such  a  suitable 
lot  or  site  for  a  dwelling  house,  as  the  plaintiff  and  her 
husband  should  approve,  and  to  agree  on  a  price  to  be 
paid  for  the  same,  the  said  S*  A.  saying  he  would  then 
furnish  the  means  necessary  to  complete  the  purchase. 

That  her  father,  the  said  S.  A.,  also  requested  and 
directed  the  plaintiff  and  her  husband  to  procure  a  plan 
or  draft  of  the  building  to  be  erected  on  said  lot,  with 
pix)per  specifications  of  aU  the  work  to  be  performed  in 
constructing  and  completing  said  building,  and,  also,  to 
obtain  proposals  and  make  contracts  for  erecting  the  same, 
and  furnishing  the  materials  therefor. 

That  the  said  S.  A.  promised  and  agreed  to  furnish  all 
the  money  necessary  for  the  purchase  of  the  lot,  and  for 
the  erection  of  said  building. 

That  in  pursuance  of  the  requests  and  directions  above 
mentioned,  the  said  plaintiff  and  her  husband  selected  a 

site  for  a  dwelling  house  on  the  comer  of  — —  and 

streets,  in  the  city  of . 

That  an  agreement  was  duly  entered  into,  with  the 
owner  of  the  premises,  to  purchase  the  same,  for  the  sum 
of  four  thousand  and  five  hundred  dollars,  and  that  on  the 
completion  of  said  agreement,  her  father,  the  said  S.  A., 
furnished  to  the  plaintiff's  husband,  the  amount  therein 
agreed  to  be  paid  as  aforesaid,  and  that  a  deed  of  said 
premises  was  executed  by  the  owner  of  said  premises,  to 
the  said  S.  A.,  and  delivered  to  the  defendant,  A.  B.,  said 
plaintiff's  husband,  on  or  about  the  9th  day  of  October, 
1851,  for  the  consideration  above  mentioned  of  $4,500, 
which  was  paid  by  the  husband  of  the  plaintiff,  at  the 
time  said  deed  was  delivered,  and  that  the  plaintiff  and 
her  husband  then  took  possession  of  said  premises,  with 
the  consent  of  said  S.  A.,  and  have  since  remained  in  the 
possession  of  the  same. 


r 
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That  in  like  pursuance  of  said  instructioDS,  proper  plans 
and  specificationB  for  such  dwelling  house,  as  the  plaintiff 
and  her  husband,  the  said  defendant,  A.  B.,  desired,  were 
obtained,  and  proposals  for  the  erection  of  said  building 
were  also  obtained,  and  exhibited  to  and  approved  by  said 
S.  A^  and  that  contracts  were,  at  his  request,  entered  into 
and  executed  for  doing  all  the  work,  and  furnishing  the 
materials  necessary  for  the  construction  of  the  proposed 
building,  and  that  the  same  were  approved  by  the  said 
S.  A. 

That  by  the  consent  and  at  the  request  of  the  said  S. 
A.,  and  in  pursuance  of  the  plaos,  specifications  and  con- 
tracts above  mentioned,  the  construction  of  said  building 
was  commenced  in  the  spring  of  the  year  1862,  and  that 
the  same  has  been  diligently  prosecuted,  so  that  the  exte- 
rior of  siud  building  is  now  nearly  completed. 

That  on  or  about  the  14th  day  of  April,  1862,  the  said 
S.  A.  delivered  to  plaintiff's  husband,  the  said  defendant, 
A.  IL,  his  check  for  nine  thousand  and  five  hundred  dollars, 
being  the  estimated  sum  required  to  complete  said  build- 
ing, according  to  the  plans  and  specifications  above  men- 
tioned* And  that  the  said  S.  A.  then  requested  the  said 
A.  R.  to  apply  the  said  money  in  erecting  the  building 
aforesaid,  as  the  same  should  become  payable  by  the  terms 
of  the  contracts,  which,  as  the  plaintiff  is  infonned  and 
believes,  the  said  A.  B.  has  done. 

That  afterwards,  and  on  or  about  the  28th  day  of  July, 
1862,  plaintiff's  father,  the  said  S«  A.,  lost  his  life  by 
means  of  a  sudden  casualty. 

That  he  left  a  wUl,  duly  executed  in  June,  1847,  in  and 
by  which,  after  numerous  special  gifts  and  devises,  for  the 
benefit  of  his  children  and  others,  he  gave  and  devised  all 
the  rest,  residue  and  remainder  of  his  estate,  both  real  and 
personal,  to  his  executors,  in  trust,  nevertheless,  to  sell  and 


60  PRECEDENTS  OF  PLEADINGS. 

dispose  of  all  his  said  residuary  real  estate,  as  in  said  will 
provided,  and  to  divide,  distribute  and  pay  over  the  net  pro- 
ceeds of  the  same,  and  the  said  residuary  personal  estate  and 
any  accumulation  thereof,  equally,  to  and  among  his  children 
thereinafter  named,  that  is  to  say,  the  defendants,  W.  M. 
A«,  &C.  \nami71g  them]  J  with  provision  for  the  issue  of  such 
of  them  as  should  die  before  the  complete  division  of  said 
residuary  estate,  as  in  said  wiU  is  more  p&rticularly  men- 
tioned and  set  forth. 

That  said  S.  A.,  in  and  by  said  veill,  constituted  and 
appointed  the  defendants  W.  M.  A«,  J.  L.  and  J.  W.  Q., 
executors  of  the  same,  and  trustees  of  the  express  trusts  in 
and  by  said  will  created,  and  that  said  will  has  been  duly 
proved,  and  letters  testamentary  thereon  granted  to  said 
three  last  named  defendants,  and  that  they  have  all  and 
each  of  them  assumed  the  execution  thereof. 

That  after  the  death  of  the  said  S.  A.,  a  deed  of  con- 
veyance was  found  in  a  trunk,  with  the  will,  and  other 
valuable  papers  of  the  said  S.  A.,  at  his  dwelling  house  in 
the  city  of  New-Tork,  duly  signed  and  executed  by  him, 
by  which  deed  the  said  S.  A.,  in  consideration  of  one  dol- 
lar, and  of  natural  love  and  affection,  granted  and  conveyed 
to  the  plaintiff  in  fee  the  above  mentioned  premises,  situ- 
ate, Ac,  which  premises  are  bounded  as  follows  \deficrUnng 
them]  J  and  are  the  same  premises  above  referred  to  as  con- 
veyed to  the  said  S.  A.,  and  on  which,  at  his  request,  the 
said  dwelling  house  was  erected. 

That  the  said  deed  is,  as  the  plaintiff  is  informed  and 
believes,  in  the  hand  writing  of  S.  A«,  except  the  date  and 
consideration,  which  were  filled  in  at  the  time  said  deed 
was  executed,  at  said  S.  AJb  request 

That  said  deed  bears  date,  as  plamtiff  is  infonned  and 
believes,  the  third  day  of  July,  1862,  and  that  on  the 
same  day  it  was  duly  executed  by  said  S.  A.,  at  the  office 
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of  H.  L.  B.,  in  the  city  of  New-Tork,  and  that  said  H.  L. 
R.  then  and  there,  at  said  S.  A.'s  request,  witnessed  the 
execution  of  said  deed,  and  signed  his  name  as  subscribing 
witness  thereto,  and  that  at  the  time  of  executing  said 
deed  the  said  S.  A*  stated  that  he  intended  it  as  a  gift  to 
his  daughter. 

That  on  or  about  the  fifth  day  of  July,  1862,  the  said 
S.  A,  left  New- York  with  the  intention,  in  a  short  time,  of 
proceeding  to  Saratoga  Springs,  where  he  was  to  meet  the 
plaintiff  and  her  husband,  but  that  he  died  before  reaching 
the  latter  place,  without  having  seen  the  plaintiff  subse- 
quently to  the  execution  of  said  deed. 

That,  as  plaintiff  is  informed  and  believes,  her  father 
executed  said  deed,  and  caused  the  same  to  be  witnessed  by 
the  said  H.  L.  R.,  as  a  complete  and  perfect  conveyance, 
with  the  intent  that  the  same  should  firom  that  time  ope- 
rate as  a  complete  and  perfected  conveyance  and  assmrance, 
of  the  property  therein  mentioned,  to  the  said  plaintiff,  and 
that  he  intended  to  deliver  the  said  deed  to  the  said  plain- 
tiff within  a  few  days  thereafter,  and  as  soon  as  they  should 
meet. 

That  the  said  deed  has  been,  since  the  death  of  the  said 
S.  A«,  and  now  is,  in  the  possession  or  under  the  control  of 
the  said  defendants,  the  executors  and  trustees  aforesaid; 
and  that  plaintiff  has,  at  different  times  since  her  father's 
death,  requested  the  said  defendants  to  deliver  to  her  the 
same,  and  that  she  has  caused  the  delivery  of  said  deed  to 
be  duly  demanded  of  said  defendants,  but  that  they  have 
altogether  refused,  and  still  wholly  refuse  to  give  up  the 
possession  of  said  deed. 

Wherefore  the  plaintiff  demands  judgment  against  the 
said  defendants,  W.  M.  A.,  J.  L.  and  J.  W.  Q.,  that  they 
may  be  required  to  deliver  said  deed  to  the  plaintiff.  And 
that  her  title  to,  and  possession  of,  the  property  described 
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in  said  deed,  may  be  quieted  and  confinnedas  against  each 
and  all  of  the  defendants,  whether  claiming  as  execu- 
tors or  residuary  devisees  or  otherwise.  And  for  such 
further  or  other  relief  in  the  premises  as  the  court  shall 
direct,  with  costs  of  this  action. 

Kma  &  BUEL. 

Plff's  Atey$. 


( No.  6. ) 


To  compel  defendantf  a  tnutee^  to  certify  his  conseiU  to  the 
execution  of  a  conveyance^  which  he  had  omitted^  by 
a^cidenti  to  do^  and  tihich  wa^  necessary  to  the  proper 
execution  of  a  trust  power. 

SUPREME  COURT— County  op  Chenakgo. 


Beigamio  R.  Burber 

agU 

George  A.  Cary. 


Benjamin  R.  Barber,  plaintiff,  complains  of  G«orge  A. 
Cary,  defendant :  That  on  or  about  the  4th  day  of  Decem- 
ber, 1846,  the  said  defendant,  as  trustee  for  Albert  Qt.  Cary 
and  Melissa,  his  wife,  conveyed  by  warranty  deed,  duly 
fflgned,  sealed  and  delivered,  all  of  that  certam  piece  or 
parcel  of  land  lying  in  the  town  of  Oxford,  Chenango 
county,  New-Tdrk,  and  being  a  part  of  lot  number  nine 
in  the  gore,  bounded  and  described  as  follows,  viz :  ( Here 
insert  description)^  to  him,  the  said  plaintiff,  for  a  valuable 
and  sufficient  consideration.  That,  as  he  is  informed  and 
believes,  the  aforesaid  lands  are  part  of  certain  lands  de- 
vised to  Albert  Qc.  Cary,  during  his  life,  and  to  his  heirs,  in 
and  by  the  last  will  and  testament  of  Anson  Cary,  deceased. 
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That  Anson  Cary,  the  said  devisee,  died  on  or  about  the 
Sd  day  of  May,  1842.  That  as  he  is  infonned  and  believes, 
a  power  was  given,  in  and  by  the  last  will  and  testament 
of  Anson  Cary,  deceased,  to  the  said  Albert  G.  Cary,  to 
sell  the  lands  so  devised  to  him,  of  which  the  lands  above 
described,  conveyed  by  the  defendant  to  the  plaintiff,  form 
a  part,  and  to  dispose  of  the  same,  by  and  with  the  advice 
and  consent  of  his  mother,  Hannah  Cary,  and  brother, 
Ctoorge  A.  Cary. 

That  Hannah  Cary  died  on  or  about  the  9th  day  of  July, 

1842,  and  before  the  execution  of  the  power  aforesaid. 
That,  as  he  is  informed  and  believes,  Albert  Ot.  Cary 

conveyed  the  said  lands,  devised  to  him  by  Anson  Cary, 
deceased,  of  which  lands  above  described  formed  part,  to 
the  defendant,  George  A.  Cary,  in  trust,  by  and  with  his 
advice  and  consent,  on  or  about  the  19th  day  of  July, 

1843.  That,  as  he  is  informed  and  believes,  one  of  the 
purposes  and  objects  of  the  trust  aforesaid,  was  the  sale 
of  the  whole  or  part  or  parts  of  the  said  lands  so  conveyed 
in  trust,  and  out  of  the  purchase  money  to  extinguish  and 
pay  up  a  judgment  which  was  a  lien  upon  the  said  land, 
then  owned  by  William  G.  Sands. 

That,  as  he  is  informed  and  believes,  the  consent  of 
George  A  Cary  to  the  execution  of  the  power  aforesaid, 
contained  in  the  last  will  and  testament  of  Anson  Cary, 
deceased,  by  the  sale  to  himself,  as  aforesaid,  of  the  said 
lands  devised  to  the  said  Albert  G.  Cary,  for  his  life,  and 
to  his  heirs ;  with  power  of  sale  by  the  advice  and  with 
the  consent  of  George  A.  Cary,  although  given  at  the 
time,  was  not  expressed  in  the  said  conveyance  to  George 
A.  Cary,  by  which  the  said  power  was  executed,  nor  certi- 
fied in  writing  thereon  as  required  by  statute. 

That  on  the  aforesaid  fourth  day  of  December,  1846, 
this  plaintiff  executed  and  delivered  a  mortgage  on  the 
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above  described  lands  conveyed  to  him  by  the  defendant, 
to  William  Ot.  Sands,  as  security  for  the  payment  of  two 
hmidred  and  twenty-one  iV\r  dollars,  and  paid  him  thirty 
dollars  in  money,  being  part  of  the  purchase  money  of  the 
said  lands,  and  being,  as  he  is  informed  and  believes,  the 
amount  of  a  judgment  owned  by  the  said  Sands,  against 
Albert  Q-.  Cary,  and  which  was  a  lien  upon  the  said  lands 
conveyed  to  said  Q^orge  A.  Cary,  in  trust ;  and  which 
mortgage  and  payment,  as  he  is  informed  and  believes  true, 
the  said  Sands  agreed  to  accept,  and  did  accept,  as  full  pay- 
ment, and  in  discharge  of  the  said  judgment. 

That,  as  he  is  informed  and  believes,  the  said  Oeorge  A* 
Cary  accepted  and  received  the  said  payment  and  discharge 
of  said  judgment  to  Sands,  as  part  payment  for  the  said 
lands  conveyed  to  the  plamtifiT. 

That,  as  he  is  informed  and  believes,  the  said  William 
Q.  Sands  did,  on  the  25th  day  of  June,  1849,  assign  the 
said  mortgage  on  the  said  land  conveyed  to  this  plaintiff, 
to  George  A.  Cary. 

That,  as  he  IS  informed  and  believes,  the  said  George  A. 
Cary  has  taken  proceedings  to  foreclose  the  said  mortgage, 
and  has  advertised  the  said  premises,  pursuant  to  statute, 
and  given  notice  that  the  same  will  be  sold  on  the  fifth 
day  of  January,  1850. 

That  this  plaintiff  has  attempted  to  raise  the  money  to 
pay  off  the  said  mortgage,  and  has  offered  the  said  lands 
as  security  for  such  money,  but  that  he  has  been  unable 
to  procure  the  same,  by  reason  of  the  defect  in  his  title, 
the  consent  of  the  said  George  A.  Cary  to  the  execution  of 
the  power  of  sale  contained  in  the  last  will  and  testament 
of  Anson  Cary,  deceased,  not  having  been  certified  in 
writing  on  the  aforesaid  conveyance  from  Albert  G.  Cary 
to  George  A.  Cary,  as  required  by  statute ;  and  he  avers 
that  if  consent  was  so  certified  on  the  conveyance,  he 
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could  procure  the  money,  as  aforesaid ;  and  that  an  indi- 
vidual has  offered  to  furnish  him  with  the  money  to  pay 
off  the  said  mortgage,  and  to  take  a  mortgage,  upon  the 
said  lands  conveyed  to  him,  as  security  therefor,  provided 
the  title  of  this  plaintiff  is  made  good  by  the  endorsement  of 
the  consent  aforesaid  on  the  conveyance  to  George  A,  Cary. 

That,  as  he  is  informed  and  believes,  the  said  deed  of 
the  aforesaid  lands,  executed  by  Albert  Ot.  Cary  to  GFeorge 
A.  Cary  in  trust,  is  in  the  possession  and  under  the  control 
of  the  defendant. 

That  heretofore,  and  on  or  about  the  Ist  day  of  August, 
1849,  he  requested  the  said  defendant  to  certify  in  writing 
his  consent,  to  the  execution  of  the  power  aforesaid  and 
to  the  sale  of  the  lands  aforesaid,  on  the  conveyance  by 
Albert  Gt.  Cary  to  him  in  trust,  but  that  said  defendant 
refused  so  to  do. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
defendant  certify  his  consent  in  writing,  upon  the  convey- 
ance executed  by  Albert  G.  Cary  to  him  in  trust,  to  the 
execution  of  the  power  contained  in  the  last  will  and  tes- 
tament of  Anson  Cary,  deceased,  and  to  the  sale  of  the 
said  lands,  to  answer  the  requirements  of  the  statute  in 
such  case  made  and  provided,  and  to  perfect  the  said  con- 
veyance, and  that  he  acknowledge  the  same  on  the  pay- 
ment of  the  fees  by  the  plaintiff,  and  that  he  deposit  th^ 
same  or  permit  the  plaintiff  to  deposit  the  same  in  the 
clerk's  office  to  be  recorded,  on  payment  of  the  fees  for  the 
record ;  or  for  such  other  relief  as  to  this  honorable  court 
may  seem  meet,  with  the  costs  of  this  action.^ 

E.  J.  BALDWIN, 
Attorney  for  PlaiiUiffi 

^  I  subjoin  the  following  extracts  from  the  opinion  of  Jostioe  ICasov, 
at  Special  Term,  in  rendering  judgment  for  the  pluntiff  in  this  action, 
as  it  will  seire  to  indicate  the  clasa  of  actions  to  which  a  complaint 

9 


66  PRECEDENTS  OF  PLEADINGS. 


( 3. )  In  Casks  of  Specific  Pcrform ancr. 

(No.  7.) 

Far  tpecific  performance  of  a  voritten  agreement  for  the  pur- 
chase  of  real  estate  by  a  vendor  against  vendee. 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges 
the  following  facts,  constituting  his  cause  of  action :  That 

in  this  form  may  be  applicable.  Though  the  jadgment  at  Special 
Term  was  reyersed  in  the  Supreme  Court,  and  that  judgment  affirmed 
by  the  Court  of  Appeals  (I  Kem^,  ^^7),  yet  I  have  retained  the  pre- 
cedent as  one  that  may  be  of  service  in  framing  similar  complaints : 

Masoh,  Justice.  '*  There  is  no  doubt  but  the  case  presented  by  the 
papers  in  this  action  is  one  which  calls  for  the  interference  of  this 
court  Stort  says :  *  If  there  be  a  defectiye  execution  of  a  mere  power, 
equity  will  interpose  and  supply  the  defect ;  not  uniyersally,  indeed,  but 
in  faTor  of  parties  for  whom  the  person  intrusted  with  the  execution 
of  the  power  is  under  a  moral  or  legal  obligation  to  provide,  by  an 
execution  of  the  power.'  He  adds:  'such  defective  execution  will  be 
aided  in  favor  of  persons  standing  upon  a  valuable  or  meritorious  con- 
sideration, such  as  a  bona  fide  purchaser  for  a  valuable  consideration, 
fcc.'  (1  Story  £q.  Jur.,  §  169,  p.  191.)  And  when  a  trust  is  coupled 
with  a  power,  then  the  court  will  interfere.  (Id.)  And  relief  will  be 
granted,  not  only  when  the  defect  arises  from  an  informal  instrument, 
not  within  the  scope  of  the  power,  but,  also,  when  the  defect  arises 
from  the  improper  execution  of  the  appropriate  instrument  ( 1  Story 
£q.  Jur.,  §  172,  p.  195.)  And  for  a  further  illustration  of  the  rules  of 
equitable  interference  in  this  class  of  cases,  see  §§  173, 174, 175^  176, 
pp.  196.  197,  198,  and  199,  of  the  same  book.  The  ISlst  section 
of  our  statute,  entitled  Of  Powers,  1  R.  S.,  737,  reads  as  follows : 
<  Where  the  execution  of  a  power  in  trust  is  defective,  in  whole  or  in 
part,  under  the  provisions  of  this  article,  its  proper  execution  may  be 
decreed  in  favor  of  the  person  designated  as  the  object  of  the  trust ; ' 
and  the  132d  section  of  the  same  statuie,  1  R.  S.,  737,  is  as  follows : 
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the  plaintiff,  at  the  time  of  making  the  contract  and  agree- 
ment hereinafter  mentioned,  was  seized  in  fee  simple  of  a 
good  estate  of  inheritance,  in  his  own  right,  of  the  following 
described  lands  and  tenements,  situated  in,  &c.,  ^describing 
the  premises.']  That  being  so  seized,  and  desirous  of  selling 
the  same,  he  entered  into  an  agreement  in  writing  on  the 

day  of  — • —  with  the  said  defendant,  whereby  said 

plaintiff,  in  consideration  of  the  sum  of  $ to  be  paid  as 

therein  and  hereinafter  mentioned,  agreed  that  he  or  his  heirs 

would,  on  or  before  the day  of ,  then  next,  to  the 

satisfaction  of  the  said  defendant  or  of  his  heirs,  and  of  his  or 
their  counsel,  make  out  a  good  title  to  the  premises  herein- 
after mentioned;  and  by  a  good  and  sufficient  conveyance, 
with  the  usual  covenants  of  warranty,  convey  to  said  de- 
fendant or  his  heirs,  as  he  or  they  should  appoint,  free  firom 
all  incumbrances,  {exceptt  Sft.j  specifying  them)^  said  premi- 
ses described  as  follows,  to  wit :  \set  forth  the  description 
of  the  premises  from  the  articles  of  agreementJ\  That  the 
said  defendant  did  thereby,  in  consideration  thereof,  agree 
with  the  said  plaintiff  that  he,  the  said  defendant,  would 
pay  or  cause  to  be  paid  to  said  plaintiff,  his  heirs,  execu- 
tors or  administrators,  the  said  sum  of  $ immediately 

upon  executing  the  said  conveyance  as  aforesaid.  And  it 
was  thereby  mutually  agreed  that  said  plaintiff  or  his  heirs 
should  be  at  the  expense  of  making  a  good  title  to  the 
said  premises,  and  the  said  defendant  should  be  at  the 
expense  of  the  conveyances  and  assurances  to  be  made 
thereof  to  him  as  aforesaid,  and  said  defendant  should  have 

'  Poichasen  for  a  valuable  oonsideration,  claiming  under  a  defeotive 
execution  of  any  power,  shall  be  entitled  to  the  same  relief  in 
equity  as  similar  purchasers  claiming  under  a  defective  conveyance 
from  an  actual  owner.'  And  for  a  full  discussion  of  that  kind  of 
equiuble  interposition  and  relief,  see  1  Story  £q.  Jur.,  §  110  to  183, 
under  the  head  of  misto/re." 
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the  rents  and  profits  of  the  said  premises,  from  the  said 

day  of ,  provided  the  purchase  of  the  said 

premises  shoald  be  completed  on  or  before  that  day,  but 
not  otherwise,  as  in  and  by  said  articles  of  agreement,  to 
which  the  plaintiff  begs  leave  to  refer  when  produced, 
reference  being  thereto  had,  will  more  fully  appear,  [or  if 
the  agreement  be  short,  it  may  be  properly  set  forth  in  hoc 
verba,^  * 

And  the  plaintiff  further  states,  that  in  consequence  of 
said  articles  of  agreement,  and  in  order  to  the  performance 
thereof  on  the  part  of  said  plaintiff,  who  has  been  ever 
since  willing  to  perform  the  same,  an  abstract  of  the  title 
to  the  said  estate  was,  on  said  plaintiff's  behalf,  shortly 
after  the  date  of  said  agreement,  sent  to  the  attorney  of 
said  defendant  for  his  perusal,  together  with  all  or  most  of 
the  deeds  mentioned  in  said  abstract,  for  the  inspection  of 
said  attorney  or  of  the  counsel  of  the  said  defendant.  And 
several  objections  having  been  made  from  time  to  time  to 
the  said  plaintiff's  title  to  the  said  estate  by  the  counsel  or 
conveyancer  of  said  defendant,  before  whom  such  abstract 
was  laid,  by  or  on  behalf  of  said  defendant,  all  such  objec- 
tions were  long  since  answered  or  cleared  up  to  the  satis- 
faction of  said  counsel  or  conveyancer  before  whom  such 
abstract  was  laid,  who,  long  since,  by  writing  under  his 
hand  or  otherwise,  approved  of  such  plaintiff's  title  to  the 
said  premises.  That  the  said  plaintiff  has  several  times, 
since  his  title  to  said  premises  was  so  approved,  and  before 
and  on  the  day  mentioned  in  said  agreement  for  the  execu- 
tion and  delivery  of  said  conveyance,  informed  said 
defendant  in  a  firiendly  way  of  his,  the  said  plaintiff's, 
readiness  to  execute  and  deliver  to  him  a  proper  convey- 
ance of  said  premises,  and  offered  to  do  so  on  payment  of 

1  Pleadings,  p.  236. 
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the  Baid  sum  of  $ ,  and  thereupon  requested  said  de- 
fendant to  pay  him,  the  said  plaintiff,  the  said  sum  of  $ , 

and  receive  said  conveyance  in  manner  and  form  as  his 
said  counsel  should  approve;  but  that  said  defendant 
lefiised,  and  has  continually  since  that  time  and  still  does 
refuse,  to  accept  such  conveyance  or  to  pay  the  said  sum 
of  S or  any  part  thereof. 

And  said  plaintiff  alleges,  that  at  the  time  of  said  offer 
he  was,  and  has  ever  since  continued  and  still  is,  seized  in 
fee  simplie  of  a  good  and  indefeasable  estate  of  inheritance 
in  said  premises,  free  from  all  incumbrances,  except,  &c. 
{cuinthe  articles  of  agreement)* 

Wherefore  the  said  plaintiff  demands  the  judgment  of 
this  court,  that  said  defendant  may  be  adjudged  specifically 
to  perfonn  and  carry  into  execution  the  s^d  articles  of 
agreement,  the  said  plaintiff  hereby  ofiering  to  perform 
the  same  on  his  part,  and  that  said  defendant  pay  the 

plaintiff  the  said  sum  of  $ ,  with  interest,  &c.,  the 

plaintiff  offering  thereon  to  convey  him  said  premises ;  or 
for  such  other  and  further  relief  as  to  the  court  shall  seem 
just  and  proper,  with  his  costs  of  action. 


( No.  8. ) 


For  specific  perfirrmance  of  agreement  for  sale  of  real  estate^ 
and  to  compel  execution  of  deed  against  a  vendor  who  has 
received  part  of  purchase  money  and  delivered  up  posses- 
siouj  but  refuses  to  make  a  title. 

Title  of  the  Cause. 

The  above  named  plaintiff  complains  of  the  above  named 
defendant,  and  alleges  the  following  facts,  constituting  lus 
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cause  of  action :  That  the  defendant  being  seized  and  pos- 
sessed of  a  certain  house  and  lot  of  land,  with  the  appurte- 
nances, situated  in,  &c.,  and  bounded  and  described  as 
follows,  [describe  the  premises] :  entered  into  a  contract  or 
covenant,  under  his  hand  and  seal,  with  the  said  plaintiff,  on 

the day  of ,  for  the  sale  of  said  house  and  lot 

to  said  plaintiff,  at  and  for  the  price  of  $500,  which  con- 
tract or  covenant  is  in  the  words  and  figures  following,  to 
wit,  [here  set  forth  agreement^  verbatim]  :  as  by  the  said 
contract,  to  which  said  plaintiff  begs  leave  to  refer  when 
the  same  shall  be  produced,  will  appear. 

And  the  plaintiff  further  states,  that  previous  to  the 
execution  of  said  contract,  he  paid  to  the  defendant  the 
sum  of  $1,000,  as  a  deposit  and  in  part  of  his  said  purchase 
money,  and  the  said  defendant  hath  since  delivered  up 
possession  of  the  said  purchased  premises  to  the  plaintiff. 

And  the  plaintiff  alleges,  that  he  hath  always  been  and 
is  ready  and  willing  to  perform  his  part  of  the  said  con- 
tract, and,  on  having  a  good  and  marketable  title  shown 
to  the  premises,  and  a  conveyance  of  the  fee  simple  thereof, 
discharged  of  all  incumbrances,  made  to  him,  to  pay  the 
residue  of  the  purchase  money  to  the  said  defendant. 

And  the  plaintiff  alleges,  on  his  information  and  belief, 
that  the  defendant  is  able  to  make  out  a  good  and 
marketable  title  to  the  said  premises,  if  he  thinks  proper 
so  to  do,  but  that  he  revises  and  declines  to  make  out  a 
good  and  marketable  title  to  the  said  premises,  notwith- 
standing the  plaintiff  hath  demanded  the  same  from  him, 

and  required  him  so  to  do,  to  wit,  on  the day  of , 

(the  day  specified  in  the  contract^  if  anyjf  and  at  the  same 
time  offered  to  pay  him  the  residue  of  the  purchase  money, 
upon  having  the  title  made  out  and  a  proper  conveyance 
of  the  said  premises  executed  by  the  defendant  to  the 
plaintiff,  his  heirs  and  assigns. 
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And  the  plaintiff  further  alleges,  that  the  whole  of  the 
residue  of  the  purchase  money  of  the  premises  has  been 
ready  and  ui^roductive  in  his  hands,  for  completmg  the 
said  purchase,  from  the  time  it  ought  to  have  been  com- 
pleted by  the  terms  of  the  said  agreement. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
said  defendant  may  be  decreed  specifically  to  perform  the 
said  contract  or  covenant,  entered  into  with  the  plaintiff 
as  afosesaid,  and  to  make  a  good  and  marketable  title  to 
the  said  premises,  the  said  plaintiff  being  ready  and  willing 
and  hereby  offering  specifically  to  perfonn  the  said  contract 
on  his  part,  and  upon  the  said  defendant  making  out  a 
good  and  marketable  title  to  the  aforesaid  premises,  and 
executing  a  proper  conveyance  thereof,  to  the  plaintiff, 
pursuant  to  the  terms  of  said  contract,  to  pay  to  the  said 
defendant  the  residue  of  the  said  purchase  money ;  or  for 
such  other  or  fiirther  relief  as  the  court  shall  think  proper 
to  grant,  with  costs  of  this  action. 


( No.  9. ) 


For  specific  performance  of  agreement  against  vendor f  with 
prayer  for  alternative  relief  in  damages^  if  it  appear  that 
defendant  is  unable  to  convey. 

SUPREME  COURT— Albany  County. 


Elinb«tli  Brinekerhoff 

agt, 

Philip  Phelpfl. 


The  plaintiff  complains  of  the  defendant,  and  alleges : 
That  heretofore,  and  on  the  13th  day  of  June,  in  the 
year  of  our  Lord,  one  thousand  eight  ];iundred  and  forty- 
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nine,  the  said  defendant  made,  executed  and  delivered  to 
the  said  plaintiff  an  agreement  in  writing,  in  the  words 
and  figures  following,  viz : 

^'  For  and  in  consideration  of  the  sum  of  one  dollar  to  me 
in  hand  paid  by  Elizabeth  Brinckerhoff,  of  the  city  x)f 
Albany,  the  receipt  whereof  I  do  hereby  acknowledge,  I 
do  hereby  agree  to  sell  and  convey  unto  the  said  Eliza» 
beth  Brinckerhoff  all  that  lot,  piece  or  parcel  of  land, 
situate,  lying  and  being  in  the  town  of  Stafford,  I'ulton 
county  and  State  of  New- York,  known  as  lot  No.  82  in 
Glen,  Bleecker  and  Lansing's  Patent,  for  the  sum  of  seven 
shillings  per  acre,  to  be  paid  therefor  by  said  Elizabeth 
Brinckerhoff.  The  said  lot  is  to  be  surveyed  at  the  expense 
g[  the  estate  for  which  I  act  as  trustee;  and  the  said 
Elizabeth  Brinckerhoff  is  to  pay  for  the  actual  number 
of  acres  contained  in  said  lot,  as  shall  appear  by  such 
survey,  at  the  rate  aforesaid.  A  warrantee  deed  is  to  be 
executed  and  delivered  to  said  Elizabeth  Brinckerhoff  by 
the  15th  day  of  July  next,  by  which  time  said  survey  is 
to  be  completed  and  the  lot  to  be  conveyed  free  and  clear 
of  all  incumbrances.  The  sum  of  three  hundred  and 
eighteen  dollars  and  twenty-five  cents  of  said  purchase 
money  is  to  be  paid  on  the  execution  of  this  contract,  and 
the  balance  on  the  execution  and  delivery  of  the  deed. 

«  PHILIP  PHELPS,  Trusteey  ^. 

^' Dated  Albany,  June  13,  1849." 

That  upon  the  execution  of  the  foregoing  contract  or 
agreement,  she  paid  to  the  said  defendant  the  sum  of  three 
hundred  and  eighteen  dollars  and  twenty-five  cents,  in  full 
of  the  payment  therein  mentioned. 

That  afterwards,  and  prior  to  the  month  of  August,  in 
the  year  1849,  the  lot  in  the  agreement  above  set  forth 
was  surveyed  and  found  to  contain  eight  hundred  and 
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thirty-five  acres  of  land,  or  thereabouts,  reference  being  had 
to  the  survey  thereof  now  in  the  possession  of  the  said 
defendant  will  more  fiilly  appear.  That  on  several  occa- 
sions thereafter  the  said  plamtifT,  by  her  attorney  and  agent, 
applied  to  the  said  defendant  at  the  city  of  Albany,  and 
demanded  a  warrantee  deed  for  the  said  lot  of  land,  accord- 
ing to  the  provisions  of  the  agreement  so  made  by  him,  the 
said  'defendant,  as  aforesaid,  and  then  and  there  ofiered  to 
pay  him  the  balance  of  the  purchase  money  for  said  lot  on 
the  execution  and  delivery  of  such  deed,  with  which 
demand  the  said  defendant  has  hitherto  wholly  neglected 
and  refused  to  comply. 

That  the  said  defendant  has  hitherto  wholly  refused  and 
neglected,  although  often  requested  so  to  do,  to  execute  and 
deliver  to  her,  the  said  plaintiff,  a  warrantee  deed,  or  any 
other  deed,  conveying  to  her  the  said  lot  above  mentioned, 
or  any  title  whatever  thereto. 

That  the  said  defendant  did  not,  by  the  15th  day  of  July, 
1849,  execute  and  deliver,  or  offer  to  execute  and  deliver, 
to  the  said  plaintiff  a  warrantee  deed  for  said  lot,  so  as  to 
convey  the  same  or  any  part  thereof  to  said  plaintiff. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
defendant  execute  and  deliver  to  the  said  plaintiff  a  war- 
rantee deed  for  the  lot  mentioned  in  the  agreem^it  so  made 
and  executed  by  the  defendant,  as  aforesaid,  so  as  to  vest  in 
her,  the  said  plaintiff,  the  title  to  the  same,  free  and  clear 
of  all  incumbrances,  the  said  plaintiff  hereby  offering  to 
pay  the  balance  of  the  purchase  money  of  said  lot. 

And  in  case  it  shall  appear  th^t  the  said  defendant  is 
unable  to  convey  to  the  said  plaintiff  the  lot  as  aforesaid, 
so  as  to  vest  in  her  the  title  thereto,  free  and  clear  of  all 
incumlnrances,  then  that  the  defendant  be  adjudged  to  pay 
the  damages  which  the  plaintiff*  has  sustained  by  reason 
thereof,  to  be  ascertained  as  the  court  shall  direct,  together 

10 
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with  the  costs  of  this  action ;  or  for  such  other  or  fiirther 
relief  as  the  coart  shall  think  proper  to  grant. 

P.  CAGOER, 

PlaintiJTi  Attorney. 


(No.  10.)  • 

For  specific  performance  against  vendor  and  subsequent  pur' 
chaser i  with  notice  of  plaintiff^ s  right  under  prior  contract 
of  sale;  asking  relief  in  the  alternative  that  subsequent  pur- 
chaser surrender  the  premises  to  plaintiffy  or ^  if  he  had  no 
notice  of  the  contract^  that  the  vendee  account  to  the  plaintiff 
for  the  difference  in  price. 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendants,  and  alleges 
the  following  facts,  constituting  his  cause  of  action:  That 

the  defendant,  A.  B.,  of,  &c.,  was,  on  and  before  the 

day  of ,  seized  and  possessed  of  a  certain  farm  of 

land,  particularly  described  in  the  agreement  hereinafter 
set  forth,  and  being  desirous  to  dispose  of  the  same,  entered 
into  an  agreement  with  the  plaintiff  for  the  sale  thereof  to 
him,  which  agreement  was  reduced  to  writing  and  signed 
by  the  said  defendant,  A«  B.,  and  the  plaintiff,  and  delivered 
on  the  day  it  bears  date,  and  is  in  the  words  and  figures 
following,  to  wit,  \set  forth  the  agreement'] :  as  by  the 
said  memorandum  of  ^^eement,  when  produced,  will 
appear. 

And  the  plaintiff  further  states,  that  on  or  about  the 
day  of  ,  and  before  the  day  fixed  for  com- 
pleting the  said  agreement,  the  plaintiff  called  upon  the 
said  A.  B.  and  offered  to  pay  him  the  purchase  money 
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mentioned  in  said  agreement  for  said  farm,  and  that  on  the 
day  mentioned  in  said  agreement,  and  repeatedly  since 
that  time,  he  applied  to  the  said  A.  B.  and  offered  him 
said  purchase  money^  and  requested  him  specifically  to 
perform  his  said  agreement ;  but  that  said  A.  B.  refusedy 
and  ever  since  has  refused  and  still  refuses  so  to  do. 

That  the  said  A.  B.  has  since  actually  sold  and  con- 
veyed the  said  farm  and  premises  to  the  said  defendant,  B. 
C,  at  an  advanced  price,  and  has  surrendered  the  same  to 
the  use  of  the  said  B.  C,  his  heirs  and  assigns,  and  the 
said  B.  C.  has  been  admitted  to  the  possession  thereof,  on 
such  surrender.  * 

And  the  plaintiff  further  alleges,  on  his  information  and 
belief,  that  before  such  conveyance  and  surrender  of  said 
premises  to  the  defendant,  B.  C,  and  before  he,  the  said 
B.  C,  paid  his  purchase  money  for  the  same,  if  he  has  in 
fact  paid  such  purchase  money ,^  the  said  B.  C.  had  notice, 
or  reasonable  cause  to  suspect  or  believe,  that  he,  the  said 
A.  B.,  had  entered  into  an  agreement  VTith  the  plaintiff 
for  the  sale  of  said  premises. 

And  the  said  plaintiff  further  alleges,  on  information  and 
belief,  that  said  A.  B.  hath  indemnified  or  undertaken  to 
indemnify  said  B.  C.  against  the  claims  of  plaintiff,  in 
respect  to  his  said  agreement. 

Wherefore  the  plaintiff  demands  the  judgment  of  tins 
court,  that  the  said  agreement  so  made  between  the  plain- 
tiff and  said  A.  B.  may  be  specifically  performed ;  and  that 
said  defendant,  B.  C.«  may  be  adjudged  to  surrender  the 
said  premises  to  the  plaintiff,  and  execute  a  quit-claim  deed 
thereof  to  him,  he  the  said  plaintiff  being  ready  and  willing, 

1  This  expression,  though  hypothetical  in  form,  may  he  properly 
used.  It  is  not  considered  as  hypothetical  pleading.  (See  on  tbis 
subject  Ple€Ldifigs^  pp.  531,  532.) 
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and  hereby  offering  specifically  to  perfonn  the  said  agree- 
ment in  all  things  on  his  part,  and  to  pay  to  the  defendant, 
A.  B.,  the  purchase  money,  on  receiving  the  title  to  said 
premises* 

Or,  if  it  should  appear  that  said  B.  C.  is  a  purchaser 
without  notice,  then  that  said  defendant,  A.  B.,  may  account 
for  and  pay  to  the  plaintiff  the  difference  between  the  price 
stipulated  in  the  said  agreement  and  the  sum  at  which  he 
sold  the  same  to  the  said  B.  C. ;  or  for  such  other  and 
further,  &c,  {as  in  No.  1). 


(No.  11.) 


For  the  specific  performance^  by  lessee  against  lessor f  of  con- 
tract for  the  lea^e  of  real  estate. 

Title  of  the  Cause. 

The  above  named  plaintiff  complains  of  the  above  named 
defendant,  and  alleges  the  following  facts,  constituting  his 
cause  of  action :  That  the  defendant  being  seized  and  pos- 
sessed of  a  certain  farm  of  land,  situate,  Ac,  {describing  it 
generally]^  and  being  wiUing  and  desiring  to  let  the  same, 

agreed  in  writing  with  the  plaintiff,  on  the day  of 

,  to  lease  him  the  same  for  the  term  of years 

[stating  the  substance  of  the  agreement^  or  setting  it  forth  in 
hoc  verba"]. 

That  the  plaintiff,  in  expectation  and  confidence  that 
a  lease  would  have  been  made  and  executed  to  him  of  the 
said  premises,  pursuant  to  the  terms  of  said  agreement, 
entered  upon  a  portion  of  the  said  premises,  and  bestowed 
labor  and  expense  thereon,  to  a  considerable  amount,  in  re- 
pairing the  fences  and  preparing  the  same  for  cultivation. 
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That  he  has  always  been  ready  to  perform  his  part  of 
the  said  agreement,  and  accept  a  lease  of  the  said  pre- 
mises, pursuant  to  the  terms  thereof. 

That  he  caused  a  draft  of  a  lease,  pursuant  in  all 
respects  to  the  terms  of  said  agreement,  to  be  drawn,  and 

on  the day  of tendered  the  same  to  the 

defendant  for  his  acceptance,  and  to  be  executed  by  him, 
but  said  defendant  refused  to  accept  or  execute  the  same. 

That  he  has  frequently  since,  in  a  friendly  manner,  by 
himself  and  his  agents,  applied  to  the  defendant  and 
requested  him  to  make  and  execute  to  the  plaintiff  a  lease 
of  the  ssdd  premises,  conformably  to  the  said  agreement, 
but  said  defendant  refuses  to  comply  with  such  requests, 
and  refuses  to  execute  any  lease  whatever  of  said  premises 
to  the  said  plaintiff,  or  to  perform  or  fulfill  the  said  agree- 
ment. 

Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant, that  said  agreement  be  specifically  performed  and 
carried  into  execution,  and  that  the  defendant  be  adjudged 
to  execute  a  lease  of  the  aforesaid  premises,  according  to 
the  terms  of  said  agreement,  and  forthwith  deliver  to  him 
the  full  possession  thereof;  for  and  during  the  term  afore- 
said ;  or  for  such  other  and  further  relief  [as  in  No.  1]. 
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(  No.  12. ) 

For  specific  performaTice  against  a  railroad  company  of 
covenants  in  a  deed  to  construct  certain  crossings  over,  and 
a  tunnel  under j  said  road  running  through  plaintiff^ s  lands^ 
with  a  prayer  for  damages  sustained  by  reason  of  a  breach 
of  such  covenants.  * 

SUPREME  COURT— Rensselaer  County. 


i  Justus  H.  Akin 

The  Albany  Northern  Railroad  Company 


The  plaintiff  complainiS  of  the  defendant,  and  alleges  the 
following  facts,  constituting  his  cause  of  action :  That  said 
defendant  is  a  railroad  corporation,  duly  organized  tmder 
the  statutes  and  laws  of  this  State. 

That  on  or  about  the  23d  day  of  July,  1852,  the  plain- 
tiff granted,  bargained  and  sold  to  the  defendant  a  right  of 
way  for  the  railroad  of  the  defendant  through  a  portion 
of  the  farm  of  the  plaintiff  on  which  he  then  and  now 
resides,  lying  and  being  in  the  town  of  Pittstown,  in  the 
county  of  Rensselaer  and  State  of  New -York,  which  right 
of  way  is  more  particularly  specified  and  described  in  the 

'  Pending  the  litigation,  the  road  was  sold  under  mortgage,  and 
subsequently  passed  into  the  hands  of  a  new  corporation,  which  was 
made  a  party  to  the  suit  on  an  amended  complaint,  similar  in  all 
respects  to  this.  On  demurrer  by  the  first  company,  it  was  held  to  be 
improperly  joined  as  a  party,  haying  parted  with  all  its  interest  in  the 
action*  The  action  was  continued  against  the  second  company,  and 
was  sustained  on  the  trial  at  special  term  before  Justice  Gould,  the 
original  covenant  or  condition  in  the  deed  being  held  to  run  with  the 
land,  and  a  judgment  was  ordered  for  specific  perforiiiance,  with  dam- 
ages for  breach  of  the  covenant.  The  case  has  been  appealed,  and  is 
now  pending  in  the  Supreme  Court. 
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deed  of  conveyance  executed  by  said  plaintiff  and  his  wife, 
on  or  about  the  date  aforesaid,  to  said  defendant,  to  which 
plaintiff  begs  leaves  to  refer. 

That  said  conveyance,  on  or  about  said  date,  was  duly 
delivered  to  and  accepted  by  said  company,  and  the  said 
company  thereupon  entered  upon  the  possession  of  the 
right  of  way  and  land  so  conveyed,  and  continued  to 
occupy  and  possess  the  same,  exclusively  for  the  uses  and 
purposes  of  ssdd  road,  up  to  the  period  when  said  road  was 
completed  and  opened  for  public  transportation  of  freight 
and  paasengers,  which  plaintiff  alleges  was  sometime  in 
or  about  the  month  of  August,  1853,  and  subsequent  to 
that  time  and  hitherto  the  defendant  has  still  continued  in 
the  exclusive  use  and  occupation  of  said  lands  and  right  of 
way  for  the  use  of  said  road. 

That  in  and  by  said  indenture  or  conveyance  of  the  said 
land,  and  in  consideration  thereof,  the  said  defendant,  the 
Albany  Northern  Bailroad  Company,  did  covenant  and 
agree  to  and  with  the  said  plaintiff,  among  other  things, 
to  the  effect  that  the  said  Albany  Northern  Railroad  Com* 
pany  should  construct  and  maintain  two  good  farm  crossings 
over  said  railroad,  one  of  which  was  to  be  constructed  in 
continuation  of  the  one  then  already  constructed  by  the 
Troy  and  Boston  Railroad  Company,  and  the  other  to  be 
constructed  near  said  Akin's  northern  boundary  line,  and 
that  said  Albany  Northern  Railroad  Company  should  also 
construct  a  passage  under  **said  (Albany  Northern)  rail- 
road, sufficientiy  large  to  admit  of  a  load  of  hay  or  grain 
to  pass  through;  the  surface  of  the  road  to  beat  least  three 
feet  above  the  level  of  the  surface  of  the  water  in  the  Nip- 
mush  creek,  and  to  be  twelve  feet  wide  from  the  bank  of 
the  creek  to  the  abutment.'' 

That  although  he,  the  said  plaintiff,  did  execute  and  de- 
liver said  conveyance  to  said  defendant,  and  did  perform,  all 
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and  gingular,  the  covenantSi  conditions  and  agreements  on 
his  part,  mentioned  therein  to  be  performed,  yet  that  said 
defendant  has  not  performed  or  kept  the  conditions,  cove- 
nants or  agreements  on  its  part,  mentioned  in  said  indenture 
or  conveyance  to  be  by  it  performed  and  kept,  although  a 
reasonable  time,  as  the  plaintiff  alleges,  has  long  since 
elapaed,  and  the  defendant  has  been  repeatedly  requested 
by  the  plaintiff,  or  on  his  behalf,  to  perform  and  carry  out 
its  said  agreements  and  covenants ;  but  has  made  default 
therein,  and  has  neglected  and  refused,  and  still  neglects 
and  reftises,  to  perform  or  carry  out  said  covenants  and 
agreements  in  the  following  particulars,  to  wit :  that  said 
defendant  has  not  constructed  or  maintained  any  farm  cross- 
ing whatever  over  the  line  of  said  road  runnin];  through 
plaintiff's  said  lands,  and  has  not  constructed  a  crossing,  or 
maintained  one,  in  continuation  of  the  one  already  con- 
structed by  the  Troy  and  Boston  Railroad ;  and  has  not 
constructed  or  maintained  another  near  said  Akin's  northern 
boundary  line,  and  has  not  constructed  a  passage  under 
said  (Albany  Northern)  railroad,  of  any  capacity,  width 
or  .character  whatever,  either  sufficiently  large  to  admit  a 
load  of  hay  or  grain  to  pass  through,  or  otherwise,  or  any 
road  of  any  description  whatever.^ 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  that  the  said  defendant  may  be  adjudged  speci- 
fically to  perform  his  said  contract,  covenant  or  agreement 
with  the  said  plaintiff,  and  may  be  adjudged  to  construct 
and  maintain  the  said  crossings  over  said  road  in  a  good, 
substantial  and  sufficient  manner,  at  the  places  mentioned 
in  the  said  agreement  or  conveyance,  and  to  construct,  in 

*  Ajb  to  assignment  of  breaches  in  pleading  a  bond,  other  than  for 
payment  of  money,  or  other  agreement  or  oovenant,  see  PleadingSf  pp. 
238,  239. 
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like  maimer  the  said  passage-way  or  road  mider  said 
railroad,  of  the  capacity,  dimensioiis  and  width,  and  in  all 
other  respects  of  the  description  and  character,  as  specified 
and  described  in  said  agreement  or  conveyance,  as  herein- 
before set  forth,  and  that  process,  in  the  natmre  of  an 
injunction  or  order  of  the  court,  may  be  granted  and 
adjudged  to  the  phuntijOT  against  the  said  defendant,  com- 
mauding  and  enjoining  the  said  defendant  to  construct  and 
maintam,  as  aforesaid,  the  said  crossings,  and  to  construct 
the  said  passage-way  or  road  under  said  railroad;  or  for 
such  other  or  further  judgment,  order  or  process  as  the 
nature  of  the  case  may  require.  And  the  said  plaintiff 
further  demands  judgment  against  the  said  defendant  for 
the  plaintiff's  damages,  sustained  by  reason  of  the  breach 
of,  and  fidluie  and  neglect  of  defendant  to  perform  said 
covenant  and  agreement,  in  the  sum  of  three  thousand 
doUars,  besides  the  costs  of  this  action. 

S.  &  V.  s., 

Plaintiff* i  Attorneys. 

(No.  13.) 

To  compel  performance  of  a  legal  obligation,  not  arieing  on 
contract,  againtt  a  railroad  company,  namely ,  to  comtruct 
a  bridge,  and  paues  or  roads  across  its  track,  pursuant  to 
statute  incorporating  it,  and  for  damages} 

SUPREME  COURT— County  of  Columbia. 


AadrtwaOttttf 
T1i«  Hodioii  SiT«r  Bailroftd  Oompuiy. 


The  complaint  of  Andrew  C.  G^tty,  plaintiff  in  this 

*  The  following  precedent  ii  inserted  as  one  that  may  be  of  serrice 
in  drawing  complainte  in  simikr  oaeet,  although  the  Siq^reme  Gonrt, 

11 
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actioDy  respectiolly  shows,  that  he  is,  and  for  some  time  past 
has  been,  the  owner  in  fee  of  a  certain  lot  or  fann  of  land 
in  the  town  of  Greenport,  in  the  county  of  Columbia  and 
State  of  New- York,  now  occupied  by  him,  lying  on  and 
adjoining  the  Hudson  river  on  the  east  side  thereof,  and' 
on  a  bay  of  said  river,  which  said  farm  is  bounded  on  the 
south  by  lands  of  one  Bobioson,  on  the  north  by  lands  of 
James  Dubois,  and  on  the  west  by  the  Hudson  river,  com* 
prising  a  front  of  about  one  thousand  two  hundred  and 
fifty  feet  on  said  river. 

And  said  plaintiff  avers,  that  by  virtue  of  his  said  own- 
ership and  possession  of  said  farm  of  land,  and  the  part 
thereof  fronting  on  said  river,  he  was,  and  hitherto  has 
been  and  still  is,  entitled  to  the  free  and  unobstructed  use 
of  said  river,  and  of  all  parts  thereof^  as  a  public  highway 
to  and  from  his  said  faun,  and  to  the  free  and  unobstructed 
navigation  thereof,  and  all  parts  thereof,  with  boats,  vessels 
and  other  craft,  with  or  without  masts,  and  of  all  sizes,  as 
a  means  and  as  a  place  of  access  to  and  from  his  said  farm, 
for  himself  and  others ;  which  said  benefit  and  privilege 
he  and  those  persons  from  whom  he  derives  title  to  said 
farm  have  been  in  the  habit  of  enjoying,  and  using,  and 
which  the  plaintiff  did  enjoy  and  use  at  the  time  of  the 
construction  of  the  defendant's  railroad,  as  heroinafter 
stated,  as  the  usual  place  of  access  to  the  said  farm  from 
said  river,  and  to  said  river  from  said  farm ;  and  which  said 
benefit  and  privilege  said  plaintiff  still  of  right  ought  to 
have  the  liberty  and  privilege  of  enjoying  freely,  without 
permanent  or  other  absolute  obstruction  fix>m  any  one. 

Yet  the  said  defendants,  well  knowing  the  promises, 

at  general  term,  decided  that  no  actioQ  could  be  maintained.  The 
reasona  of  the  court  for  the  dedaion  given  will  be  found  in  the  report 
of  the  case.  (21  Barb.,  617.) 
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did,  on  or  about  the  1st  day  of  November,  1849,  enter 
upon  the  said  river,  between  the  said  &nn  of  said  plaintiff 
and  the  channel  thereof,  and  between  the  chaimel  of  said 
river  and  low  water  mark,  and  at  some  distance  fiom  low 
water  mark,  to  wit,  at  the  distance  of  two  hundred  yards 
therefiromi  and  did  then  and  there,  with  earth  and  stones, 
raise  a  line  of  solid  embankment  part  of  the  way,  and  did 
th^i  and  there,  also,  with  piles,  driven  into  the  bottom  of 
said  river  closely  together,  construct  what  is  commonly 
called  a  pile  bridge  the  rest  of  the  way,  between  the 
plaintiff's  said  {ana  and  said  channel  of  said  river,  which 
said  bridge  and  embankment  form  a  continuous  line  of 
obstruction  between  said  fiurm  and  said  channel,  and  com- 
mences and  joins  on  to  the  main  land  at  a  point  below, 
and  at  some  distance,  to  wit,  at  the  distance  of  a  mile 
below  said  farm  of  said  plaintiff,  and  ends  and  joins  on  to 
the  main  land  again  at  a  point  above,  to  wit,  at  the  dis- 
tance of  a  mile  above  the  said  farm  of  the  said  plaintiff, 
and  is  elevated  to  such  a  height  above  the  water,  that  the 
surface  of  said  embankment  is  raised  above  ordinary  high 
water  mark  of  said  river. 

And  said  plaintiff  fiirther  says,  that  on  the  surface  of 
said  embankment  and  bridge  the  said  defendants  have 
laid  a  continued  line  of  iron  rail,  conmionly  called  a  rail- 
road track,  extending  from  said  point  in  said  main  land 
below  to  said  point  in  said  main  land  above  said  plaintiff's 
farm,  and  which  said  embankment,  bridge,  piles,  track 
and  obstruction  said  defendants  still  maintain,  to  the  great 
damage  of  said  plaintiff;  by  means  whereof^  said  plaintiff 
is  greatly  injured,  and  cut  off  &om  the  navigation  of  said 
river  as  hereLnafter  mentioned. 

And  said  plantiff  further  shows,  that  on  his  said  farm 
are  divers  beds  of  sand,  from  which  it  has  been  the  custom 
heretofore,  of  those  through  whom  he  derives  title  to  said 
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&nn,  to  sell  considerable  qaantities  of  sand  annaally  for 
the  use  of  brick-mab^rSy  residing  and  osing  the  same  on 
the  opposite  side  of  said  river,  and  for  other  purposes,  and 
firom  the  sale  of  which  ikej  were  in  the  habit  of  deriving 
considerable  revenue,  to  wit,  the  sum  of  two  hundred 
dollara  annually ;  and  that  vessels  with  masts,  and  other- 
wise of  suitable  size  to  cany  away  said  sand,  formerly 
could  come,  and  were  in  the  habit  of  coming,  much  nearer 
to  his  said  farm  than  tiie  line  of  said  railroad,  to  wit,  five 
hundred  jrards  nearer  than  they  can  now  come,  by  reason 
of  said  embankment  and  track  and  other  obstruction. 

And  said  plaintiff  further  says,  that  sometimes,  during 
the  winter  season,  the  said  river  is  frozen  over  so  as  to 
admit  of  the  driving  of  horses  and  the  carrying  of  loads 
thereon,  and  that  it  has  been  the  custom  of  those  through 
whom  he  derives  title  to  said  fiurm  to  transport  a  portion 
of  said  sand,  so  sold  as  aforesaid,  to  the  opposite  shore  of 
the  river,  on  sleighs  or  wagons  dravm  by  horses  or  cattle ; 
but  that  now  he  is  entirely  cut  off  from  said  benefit  and 
advantage  by  said  obstruction,  and  that  he  is  unable,  and 
hereafter  will  be  unable,  to  pass  said  obstruction  with 
loads.  That  the  sides  of  said  obstruction  are  too  perpen- 
dicular, and  that  the  track  and  string-pieces  of  said  road 
are  too  near  the  surface  of  the  water,  to  admit  horses  and 
loads  to  pass  under  said  railroad,  although  said  company 
have  left  one  or  two  openings  under  said  embankment  and 
bridge  for  the  flowing  of  the  water,  but  which  openings 
are  entirely  useless  as  a  means  of  allowing  plaintiff  to  pass 
said  obstruction  for  any  of  the  purposes  above  mentioned, 
whatever ;  and  that  by  fiieans  of  the  premises,  said  sand 
banks  have  been  rendered  valueless  to  said  plaintiff,  and 
he  is  thereby  also  deprived  of  the  annual  income  arising 
from  the  sale  of  said  sand,  which  he  otherwise  might  and 
could  obtain  therefix)m. 
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And  said  plaintiff  further  all^;efl,  that  by  means  of  the 
premises,  he  has  been  and  still  is  cut  off  and  intercepted 
from  the  use  and  navigation  of  said  river  by  said  obstruc- 
tion between  the  chaniiel  thereof  and  his  said  fiinn ;  and 
is  deprived  of,  and  prevented  from  using,  the  same  as  a 
means  of  bringing  vessels  and  crafl,  with  masts  and  other- 
wise, of  suitable  size,  to  land  on  his  said  farm,  to  carry  off 
the  sand  and  produce  therefrom,  and  to  transport  fireight 
thereto. 

And  said  plaintiff  further  shows,  that  by  the  fiflteenth 
section  of  the  act  of  incorporation  of  said  defendants, 
entitled  <*  An  act  to  authorize  the  construction  of  a  raiboad 
fiom  New -York  to  Albany,*'  passed  May  12th,  1846,  it  is 
among  other  things  provided  as  follovTS :  '*  They  are  also 
required  to  construct  such  bridges  as  may  be  necessary  to 
provide  for  the  free  passage  of  such  vessels  and  boats  as 
heretofore  have  or  now  can  pass  into  and  from  the  same 
to  the  bays  that  may  be  crossed  by  said  railroad ;"  and  by 
the  sixteenth  section  of  said  act  it  is  also  among  other 
things  provided :  '*In  all  cases  where  such  railroad  shall 
intersect  the  lands  of  individuals,  or  pass  between  such 
lands  and  the  usual  place  of  access  to  the  river,  and  cannot 
be  conveniently  crossed  by  reason  of  high  embankment, 
deep  cuts,  or  otherwise,  the  said  corporation  shall,  at  their 
own  expense,  construct  and  sustain  convenient  passes  or 
roads,  across  or  under  the  railroad,  for  the  passage  of  per- 
sons, cattle,  carriages  and  teams,  for  the  purpose  of  fuming 
w  managing  such  lands,  and  giving  to  them  their  usual 
access  to  the  river." 

And  said  {daintiff  furth^  says,  that  although  the  fium  of 
Bsid  ^alntiff  lies  upon  a  bay  of  said  river,  crossed  by  said 
railroad,  and  said  railroad  passes  between  said  plaintiff's 
said  land  and  his  usual  and  only  place  of  access  to  said 
river,  and  cannot  be  conveniently  crossed  (during  the  time 
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aaid  river  is  frozen  over)  by  peraon  or  teams,  &c.,  by  reaaon 
of  the  perpendicular  8i<|es  of  said  embankment,  and  other* 
wise,  yet  said  defendants  have  not  constructed  or  sustained 
any  passes  or  roads  across  said  raibnoad  for  the  passage  of 
persons,  cattle,  carriages  and  teams,  for  the  purpose  of 
enabling  said  plaintiff  to  farm  and  manage  his  said  lands, 
and  giving  said  plaintiff  his  usual  access  to  the  river  during 
the  winter,  when  navigation  is  stopped  and  the  river  frozen 
over  as  aforesaid. 

And  said  plaintiff  further  alleges,  that  although  long 
prior  to  said  month  of  May,  1846,  and  in  said  month,  and 
from  that  time  up  to  the  time  of  the  completion  by  the 
defendants  of  .their  railroad,  as  hereinbefore  mentioned, 
vessels  and  boats  of  vwrious  kinds,  with  and  without  masts, 
had  passed  and  could  pass,  and  now  could  (if  not  prevented 
by  said  obstruction)  pass  into  and  from  said  bay  to  the 
land  of  said  plaintifl^  and  although  said  defendants  are 
required  so  to  do,  yet  the  said  defendants  have  not  con* 
structed  such  bridge  or  bridges  as  are  necessary  to  provide 
for  the  free  passage  of  such  vessels  and  boats  as  heretofore 
have  or  now  can  pass  into  and  from  the  same  to  said  bay, 
which  is  crossed  by  said  railroad  as  aforesaid,  to  the  great 
damage  of  said  plaintiff. 

And  said  plaintiff  alleges,  that  the  said  defendants  have 
not  in  any  manner  made  him  any  compensation,  on  account 
or  by  reason  of  the  matters  and  things  herein  stated,  nor 
made  any  agreement  with  him  in  relation  thereto,  nor 
derived  any  right  in  reference  thereto,  or  to  the  property 
herein  mentioned,  by  gift  or  purchase ;  and  he  further 
alleges,  that  they  have  not  taken  any  steps  of  any  kind  to 
ascertain  the  compensation  to  be  made  therefor  to  him  in 
the  premises,  and  that  no  such  steps  have  been  taken. 

Wherefore  said  plaintiff  demands  judgment,  that  said 
defendants  may  be  ordered  add  adjudged  by  the  judgment 
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of  this  court  to  coDstnict,  at  their  own  expense,  and  main- 
tain convenient  passes  or  roads  across  said  railroad,  as  is 
required  bj  the  sixteenth  section  of  said  act,  for  the  passage 
of  persons,  cattle,  carriages  and  teams,  for  the  purpose  of 
fiinning  or  managing  such  lands  and  giving  to  them  their 
usual  access  to  the  river ;  and  that  said  defendants  may  be 
further  ordered  and  a^udged  by  the  judgment  of  this  comi 
to  construct,  forthwith,  such  a  bridge  as  is  required  by 
the  provisions  of  said  fifteenth  section  of  said  act;  and  that 
sud  defendants  may  pay  to  said  plaintiff  his  damages,  by 
him  sustained  in  l^onsequence  of  said  acts,  in  the  'sum 
of  $5,000. 

And  that  the  said  plaintiff  may  have  such  other  and 
further  relief  in  the  premises  as  the  nature  of  his  said  case 
may  require,  besides  the  costs  of  this  action. 

0.  C.  &  E.  J.  GENET, 

Plaintiff* i  Attorneys. 


( 4. )  IsjuHcnovs  TO  Rkstbaik  Gomkissioh  of  Wbongtvl  Act. 

(No.  U.) 

By  a  landlord  againrt  a  leasee  for  yearSf  to  restrain  waste 
and  compel  him  to  put  the  premises  in  good  condition* 

Title  of  the  Cause. 

The  plaintiff  complaining  of  the  defendant,  alleges  the 
following  facts  as  his  cause  of  action :  That  befcMre  and  at 
the  time  of  making  the  indenture,  hereinafter  mentioned, 
he  was  seized  in  fee  simple,  in  his  own  right,  of  the 
following  lands  and  tenements :  [Describii^  ihem^ 

That  being  so  seized,  by  a  certain  indenture,  bearing 
date  the,  Ac,  and  made  between  the  plaintiff  of  the  one 


^ 
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party  and  said  defendant  of  the  other  part,  he,  the 
plaintifl^  did  demise,  lease  and  to  farm  let,  unto  the  said 
defendant,  his  executors,  administrators  and  assigns,  the 
above  described  premises,  to  hold  the  same,  with  the 
appurtenances,  unto  the  said  defendant,  his  executors, 
administrators  and  assigns,  from  the  day  of    ■    ■ 


for  the  term  of  — -^  7^^  a^  the  yearly  rent  of  t   ■     . 

That  said  defendant  did,  in  and  by  said  indenture,  for 
himself,  his  heiiB,  executors,  administrators  and  aasigiis, 
covenant,  promise  and  agree  with  the  plaintiff,  his  heirs, 
executors,  administrators  and  assigns,  that  he  would, 
during  the  said  term,  keep  the  said  premises  in  good 
repair,  and  manage  and  cultivate  the  said  farm  and  lands 
in  proper  and  husband-like  manner,  according  to  the 
custom  of  the  country,  as  by  the  said  indenture  of  lease, 
reference  being  thereunto  had,  will  more  fiiUy  appear. 

That  said  defendant,  under  and  by  virtue  of  said  inden- 
ture, entered  upon  said  demised  premises,  with  the  appur- 
tenances, and  became  and  was  possessed  thereof,  for  the 
said  term,  so  to  hkn  granted  by  plaintiff,  as  aforesaid. 

That  at  the  time  said  defendant  entered  upon  the  said 
premises,  tiie  same  were  in  good  repair  and  condition ;  that 

a  portion  thereof,  containing  about acres,  consisted 

ci  valuable  standing  timber,  and  another  portion,  contain- 
ing about  acres,  consisted  of  ancient  meadow 

land,  which  had  so  ivmained  for  many  years,  and  as  long 
as  said  lands  had  been  owned  by  the  plaintiff. 

That  by  the  mismanagement  of  the  said  defendant,  the 
buildings,  out-houses,  gates,  rails  and  fences  on  said  pre- 
mises, which  were  in  good  and  perfect  condition  when 
tbe  defendant  took  possession  thereof,  have  become  and 
are  ruinous  and  bad,  and  by  the  improper  cultivation  of 
defendant,  the  land  has  become  very  much  deteriorated. 

That  said  defendant  has  ploughed  up  said  meadow  land 
and  committed  waste  thereon. 
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That  he  has  commenced  cuttmg  down  portions  of  the 
timber  upon  said  pr^nises,  and  threatens  to  continue  cat- 
ting the  same. 

Wheieapon  the  pUuntiff  demands  jadgment,  that  said 
drfendant  may  be  compelled  to  pat  the  said  premises  into 
SQch  repair  and  condition,  in  every  respect,  as  far  as  cir- 
comstances  will  permit,  as  the  same  were  in  when  he 
entered  apon  the  same,  and  may,  also,  be  adjadged  to 
make  a  reasonable  compensation  to  the  plaintiff  for  all 
waste  done,  committed  or  saflfered  by  him  on  the  said 
premises,  and  all  damage  occasioned  thereto,  by  his  mis- 
management or  neglect ;  and  that  he  may  be  adjadged  to 
keep  the  said  premises  in  good  repair  and  condition  during, 
the  remainder  of  his  term,  and  to  manage  and  cultivate 
said  &rm  in  a  proper  and  husband-like  manner,  accordiiig 
to  the  custom  of  the  country,  and  may  be  restrained  from 
catting  the  remainder  of  the  timber  upon  said  premises, 
and  from  selling,  drawing  away  or  interfering  with  such 
timber  as  has  already  been  cut  and  still  remains  upon  said 
premises,  and  from  committing  or  permitting  any  further 
waste  or  spoil  in,  on  or  to  said  demised  premises,  or  any 
part  thereof;  and  in  the  mean  time,  that  a  temporary 
order,  restraining  said  defendant,  Ac.,  be  granted,  or  for 
such  frurther,  £c.,  \as  in  No.  1]. 

12 
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(  No.  15, ) 

JW  an  injunction  to  restrain  d^endant  Jtxmi  excavating  on 
his  lands  adjoining  plaintiff^ s  premises^  occasioning  damor 
ges  to  said  premises^  and  praying  account^  SfC^  of  such 
damages.^ 

SUPREME  COURT.— Columbia  County. 


Frederick  Fftmnd 
SamDel  H.  ManhalL 


The  above  named  plaintiff  complaining,  respectfully 
states  to  this  court,  that  on  the  11th  day  of  April,  1846, 
the  above  named  defendant  was  the  owner  of  certain  pre- 
mises in  the  city  of  Hudson,  in  said  county,  bounded  and 
described  as  follows :  [  Describing  the  premisesJ] 

That  the  said  defendant,  being  stiU  the  owner  of  the 
premises  above  described,  on  the  23d  day  of  June,  1846, 
in  conjunction  with  his  wife,  conveyed  to  the  plaintiff,  by 
deed  of  that  date,  a  portion  thereof,  described  as  follows : 
{^Describing  them.'] 

And  the  plaintiff  ever  since  has  been,  and  still  is,  the 
owner  of  the  said  premises  so  conveyed  to  him  as  aforesaid, 
and  the  said  defendant  is  still  the  owner  of  the  residue  of 
said  premises. 

That  the  premises  of  the  plaintiff,  above  described,  are 
situated  upon  the  sumtmit  of  a  hill,  about  70  feet  above  its 
base,  and  are  a  nearly  level  tract  of  land ;  and  that  said 
level  tract  extendi  for  about  90  feet  beyond  the  western 
boundary  of  plaintiff's  premises  on  to  the  said  premises  of 

>  Altered  and  adapted  from  the  complaint  in  Ferrand  v,  Manhall 
(21  Barb.,  409). 
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the  defendant,  and  then  the  hill  slopes  westerly,  upon  the  de- 
fendant's said  premises,  down  toward  the  road  or  highway.  ' 

That  the  plaintiffs  said  premises  being  so  situated  upon 
said  hill,  and  being  about  1,500  feet  westerly  from  the  east 
channel  of  the  Hudson  river,  and  about  80  feet  above  the 
line  thereof,  form  a  beautiful  and  eligible  site  for  a  resi- 
dence, and  command  a  fine  and  extensive  view  of  the  said 
river  and  the  surrounding  country,  and  are  of  greater  value 
for  a  place  of  residence  and  a  building  lot  than  for  any 
other  purpose. 

That  the  plamtiff,  immediately  after  the  purchase  of  said 
premises  so  conveyed  to  him,  conunenced  the  improvement 
thereof,  and  erected  a  valuable  dwelling  and  out-houses 
thereon,  and  fences  along  the  exterior  line  thereof,  and  has 
brought  the  said  premises  to  a  high  state  of  cultivation,  and 
has  a  valuable  garden  thereon ;  and  that  the  value  of  the 
said  dwelling-house  is  at  least  the  sum  of  two  thousand  dol* 
Ian ; '  and  the  value  of  the  plaintiff's  said  premises,  with  the 
improvements  thereon,  is  at  least  the  sum  of  four  thousand 
doUanu  That  the  said  dwelling-house  is  a  building  of  about 
35  feet  front  by  24  feet  in  depth,  and  is  situated  near  the 
centre  of  said  premises  of  plaintiff,  and  the  rearthereof  does 
not  approach  the  western  boundary  of  plaintiffs  premises 
nearer  than  102  feet.  That  the  other  erections  upon  said 
premises  (except  fences)  are  a  stable,  carriage-house  and 
wood-house,  of  moderate  height  and  weight,  extending 
from  the  front  of  said  premises,  on  Second-street,  to  a  point 
about  140  feet  distant  from  the  said  western  boundary  of 
said  premises,  and  do  not  aj^roach  said  western  boundary 
nearer  than  about  that  distance ;  and  the  said  dwelling- 
house,  and  all  the  other  buildings  and  erections  upon  said 
premises,  are  built  of  wood.  And  the  plaintiff  further 
says,  that  said  dwelling-house  and  the  other  erections  upon 
said  premises  are  so  located  and  constructed  as  not,  by  their 
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Bqpermcumbent  weight,  or  otherwise,  to  diBtnrb  the  natu- 
ral coherency  of  the  wxl  of  a«id  premiaeB,  nor  to  increase 
the  natural  tendency  of  the  soil  to  subside  or  sink  down  at 
the  western  boundary  of  plaintiff's  premises,  or  within  80 
feet  therefrom,  towardsi  Secondrstreet. 

That  the  premises  of  the  plaintiff  aforesaid,  forming  the 
sunmut  of  the  hill  as  aforesaid,  are,  as  the  plaintiff  is 
informed  and  believes,  substantially  in  the  same  condition, 
relatively  to  the  sides,  slopes,  and  base  of  the  said  hill 
(except  the  excavations  on  the  defendant's  said  premises), 
as  they  were  and  have  been  for  more  than  fifty  years  last 
past,  and  for  a  much  longer  period ;  and  have  been  during 
all  that  time  supported,  and  are  naturally  dependent  for 
support  and  coherency,  upon  the  slopes  and  base  aforesaid, 
and  especially  upon  the  defendant's  said  prranises,  and  are 
incapable  of  sustaining  themselves  or  retaining  their  natu- 
ral position  if  such  support  is  withdrawn. 

That  northwesterly  of  the  road  or  highway,  on  the 
premises  of  the  defendant  above  described,  and  extending 
across  Dock-street,  on  to  other  lands  occupied  by  the 
defendant,  the  said  defendant  has,  and  for  a  long  time  has 
had,  a  brick  yard ;  and  has  been,  and  still  is,  extensively 
engaged  thereon  in  ihe  manufacture  of  brick. 

That  the  said  defendant,  since  the  conveyance  of  said 
premises  to  plaintiff^  has  been,  and  still  is  (at  the  time  of 
the  commencement  of  this  action),  making  excavations, 
and  digging  and  carrying  away  earth  fix>m  said  hill,  wes- 
terly of  plaintiff's  said  premises.  That  the  said  excavations 
on  the  defendant's  said  premises  have  been  carried  into  the 
said  hill  toward  the  plaintiff's  premises,  and  extended 
nearly  the  whde  distance  between  Bope  and  Strawberry 
alleys,  which  are  the  northerly  and  southerly  boundaries 
of  plaintiff's  said  premises,  and  have  been  carried,  at  some 
points,  to  within  4  or  6  feet  of  plaintiff's  premises.- 
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That  at  a  distance  of  about  3S  feet  west  fiom  the  wea- 
terly  boundary  of  plaintiff'8  premifles,  the  cut  or  excavation 
18  perpendicular,  or  very  nearly  bo,  for  about  60  feet  in 
width,  and  has  been  carried  perpendicular  to  the  depth  of 
over  50  feet  from  its  upper  edge,  and  about  60  feefc  in  depth 
from  the  level  of  the  westerly  line  of  plaintiff's  premises, 
as  it  was  at  the  time  of  the  conveyance  to  him  as  aforesaid 

That  the  said  hill  is  of  clay  soil,  and  the  said  excavations 
are  (at  the  time  of  the  commencement  of  this  action  ),  and 
have  been  made,  and  the  soil  of  said  premises  removed,  for 
the  sole  purpose  of  manufacturing  and  converting  said  soil 
into  brick,  upon  the  said  brick  yard,  and  for  the  purpose 
of  transporting  said  brick,  when  thus  manufactured,  away 
from  said  premises  and  selling  the  same;  and  that  said 
excavations  and  removal  of  the  soil  have  not  been  made  by 
the  said  defendant  for  the  purpose  of  improving  or  benefit- 
ing the  premises  on  which  said  excavations  are  made,  nor 
do  they  improve  or  benefit  said  premises,  but  on  the  con- 
trary lessen  and  diminish  the  value  thereof. 

That  the  said  defendant  is  still  pursuing  said  excavar 
tions  vigorously,  and  is  continually  approaching  nearer  and 
nearer  the  plaintiff's  premises.  That  the  effect  of  said 
excavations  has  already  been  to  cause  a  great  portion  of 
the  western  and  northwestern  part  of  the  plaintiff's  pre- 
mises to  crack,  and  subside  and  sink  down,  and  the  western 
and  northwestern  fences  upon  said  premises  to  crack  and 
stretch  apart ;  and  the  damages  arising  therefrom  increas- 
ing daily. 

That  if  said  excavations  are  longer  pursued,  the  plaintiff's 
premises  will  cave  in  and  fall  away,  and  a  great  portion  of 
the  soil  thereof  will  subside  and  fiJl  over  into  the  pit  made 
by  said  excavations,  and  the  dwelling-house  will  be  in 
great  danger  of  having  its  foundations  undermined,  and  of 
tumbling  down,  and  not  only  the  beauty  and  eligibility  of 
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the  location  impaired,  bat  the  value  of  the  premifles  and 
improvements  thereon  lost  and  destroyed. 

And  the  plaintiff  further  states,  that  it  is  imponible  for 
him  to  protect  his  said  premises,  or  to  guard  against  or 
prevent  such  result,  if  the  said  excavations  are  pursued ; 
and  that  the  said  defendant  has  not,  in  any  manner,  prop- 
ped up  or  supported  the  plaintiff's  premises,  but  has  wholly 
omitted  and  neglected  so  to  do. 

And  the  pldntiff  further  states,  that  the  said  defendant 
intends,  as  this  plaintiff  is  informed  and  believes,  to  carry 
on  the  said  excavations  up  to  the  line  or  boundary  of 
plaintiff's  premises. 

And  he  further  states,  that  on  the  2l8t  day  of  May, 
1853,  the  said  defendant  served,  or  caused  to  be  served, 
upon  the  plaintiff^  a  notice  to  that  effect,  a  copy  of  which 
is  hereto  annexed,  marked  A. 

And  the  plaintiff  further  sa3rB,  that  at  the  time  of  receiv- 
ing the  aforesaid  conveyance  from  the  defendant,  in  1846, 
he  was  entirely  ignorant  that  the  defendant's  premises  had 
been  used  for  any  considerable  number  of  years  as  a  brick 
yard,  or  for  the  purpose  of  excavating  earth  or  clay  for 
the  making  of  brick. 

And  the  plaintiff  further  says,  that  said  excavations 
were  carried  on  upon  the  defendant's  premises  for  a 
considerable  time  after  the  conveyance  to  him,  the  said 
plaintiff,  as  aforesaid,  before  the  plaintiff  discovered  any 
injurious  effects  therefrom  to  his  said  premises.  But  the 
plaintifl^  anticipating  ultimate  danger  therefrom,  long  ago, 
and  repeatedly  since  the  said  conveyance  to  hjm,  req[ueated 
the  defendant  to  desist  from  prosecuting  the  said  excava- 
tions further,  and  threatened  proceedings  against  him  to 
compel  him  so  to  desirt ;  but  the  defendant  has  always 
neglected  and  refused  so  to  do,  and  still  neglects  and 
refuses. 
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And  the  plaintiff  further  states,  that  the  defendant  is 
the  owner  of  a  track  of  land,  situate  a  short  distance  from 
the  defendant's  premises,  above  described,  and  about  350 
yards  from  the  brick  yard  of  the  defendant,  above  men- 
tioned ;  which  track  contains  twelve  acres  or  more  of  land, 
and  is  mostly  of  clay  soil,  and  of  as  good  quality  for 
making  brick  as  the  soil  of  the  defendant's  premises  above 
described,  where  excavations  have  been  made,  as  aforesaid, 
and  that  the  said  land  is  convenient  and  easy  of  access  for 
getting  clay,  and  that  a  sufScient  supply  of  clay,  for  the 
defendant's  said  brick  yard,  can  be  obtained  from  said  tract 
of  land, .  for  ait  least  fifty  yean  to  come,  without  interfo 
ing  with,  or  endangering,  or  injuring  the  lands  adjoinmg 
the  defendant's  said  tract. 

Wherefore  the  plaintiff  demands,  that  the  defendant 
may  be  enjoined  and  commanded,  by  an  order  of  this 
court,  in  the  nature  of  an  injunction,  to  cease  and  desist 
firom  diggmg  and  excavating  in  or  upon  his  premises,  above 
described,  for  the  purpose  of  obtaining  clay  or  earth  to 
manufacture  brick,  and  that  he  be  commanded  and 
enjoined  not  to  dig  or  excavate,  for  the  said  purpose,  in  or 
upon  the  said  premises. 

And  the  plaintiff  also  prays  that  the  said  injunction, 
not  to  dig  or  excavate  for  the  said  purpose,  be  made  per- 
petual ;  and  for  an  account  of  and  compensation  for  the 
damage  aheady  sustained  by  the  plaintiff,  from  the  defen- 
dant's excavations  and  wrongful  acts  a&resaid;  and  for 
the  costs  of  this  action ;  and  for  such  further  or  for  such 
other  relief  as  this  court  may  deem  meet  and  proper  in 
the  premises. 

HOGEBOOM,  PORTER  &  BOIES, 

Plaintiff  ^$  Attameyi. 
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(No.  16.) 

For  perpetual  injvnctum  again$t  d^endantf  reitraining  him 
from  turning  the  coune  of  a  creek  upon  lands  of  plaintiff; 
and  for  damagei  for  trespass  in  digging  channel  for  said 
creek. 

SUPREME  COURT— Rensselaer  Couott. 


Bernbard  U.  Sluurpa 
Viohael  Wftnier. 


The  plaintiff  complains  of  the  defendant,  that  on  the 
2d  day  of  November,  1853,  and  at  ^yem  other  times 
between  that  time  and  the  commencement  of  this  action, 
the  defendant  broke  and  entered  the  close  of  the  plaintiff, 
situate  in  the  town  of  Greenbush,  county  of  Rensselaer, 
and  did,  by  himself,  his  servants  or  agents,  divert  and  turn 
the  course  of  a  certain  stream,  called  the  Wynantskill, 
upon  and  tiirough  the  said  lands  of  the  plaintiff,  and  did 
dig  and  construct,  upon  and  through  the  lands  of  the  said 
plaintiff,  a  trench  or  channel  of  the  width  of  half  a  rod,  or 
thereabouts,  and  of  the  length  of  about  one  hundred  and 
fifty  yards,  in  and  through  which  he,  the  said  defendant, 
and  his  agents  and  servants,  did  divert  and  turn  the  water 
of  said  creek  firom  its  natural  bed  or  channel  in  and  through 
the  lands  of  the  said  plaintiff,  to  the  damage  of  the  plain- 
tiff of  the  sum  of  tv^  hundred  and  fifty  dollars,  for  which 
he  demands  judgment^ 

^  In  this  oomplaint,  two  caiuws  of  actioii  are  unitod,  one  legal  end 
the  other  eguiiabUf  as  thej  were  formerly  denominated.  The  fonner 
waa  the  ordinaiy  action  of  treapaas  to  landa,  and  the  latter  an  equitable 
action  to  reatrain  the  commiaaion  of  an  irreparable  injury ;  both,  how- 
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Second.  And  for  a  farther  complaint  against  said  defen- 
dant, the  plaintiff  says,  that  the  said  Wynantskill  is  a 
boundary  line  of  a  portion  of  the  said  land  and  premises 
of  the  said  plaintiff,  as  the  same  are  described  in,  and  were 
conveyed  by,  the  deed  of  conveyance  of  the  said  premises 
to  the  plaintiff  from  the  executors  of  Jacob  Warner, 
deceased,  under  a  power  of  sale  contained  in  the  will  of 
said  Jacob. 

That  said  premises  were  so  owned  and  occupied  by  stud 
Jacob  Warner,  in  his  lifetime,  that  is  to  say,  bounded  on 
the  north,  in  part  as  above,  by  the  Wynantskill,  as  the 
same  winds  and  turns,  and  in  part  by  a  division  fence, 
which  stands  where  the  same  has  stood  for  thirty  years 
and  upwards,  as  plaintiff  is  informed  and  believes,  and 
forms,  with  said  Wynantskill,  a  part  of  the  pennanent 
northern  boundary  of  said  premises. 

And  the  plaintiff  further  says,  that  the  defendant,  well 
knowing  the  premises,  did,  at  the  times  and  in  the  man- 
ner stated  in  the  first  cause*  of  action,  set  forth  in  this 
complaint,  enter  into  and  upon  the  said  premises  of  the 
plaintiff,  on  the  south  side  of  said  division  fence  and 
boimdary  line,  and  by  his  servants  and  agents,  as  aforesaid, 
did  dig  and  construct  a  trench  or  channel,  of  the  width 
and  length  above  mentioned,  along  the  whole  of  the  south 
side  of  said  fence,  and  distant  therefrom  varying  from  two 
to  sixteen  yards,  and  has  drawn  and  diverted  the  waters 
of  said  stream,  called  Wynantskill,  fix)m  its  natural  bed 
or  channel,  into  said  trench,  through  the  lands  of  the 
plaintiff,  for  the  purpose  and  with  the  intention,  as  he 
alleges,  of  permanently  changing  the  present  course  of 

eTer,  ftiising  oat  of  ^^the  same  iransacHon  or  traruactiont  oonnecUd 
wiik  the  Mame  wbject  of  actUm,^^  (See  Code^  167,  8ub,  1,  also 
PUadings,  pp.  183,198. 

13 


98  PRECEDENTS   OF   PLEADINGS. 

said  stream,  although,  at  the  time  aforesaid,  this  plaintiff 
did,  in  person,  forbid  the  said  defendant,  and  order  him  to 
refrain  and  desist  from  so  doing. 

That  in  order  the  more  effectually  to  accomplish  his 
purpose,  the  said  defendant  is  engaged  in  building  a  dam 
across  said  creek,  for  the  purpose  of  obstructing  the  courBe 
of  its  current  through  its  natural  channel,  and  diverting 
said  stream  permanently  through  the  artificial  channel  so 
dug  by  him  or  his  agents  through  the  lands  of  the  plaintiff. 

That  the  said  stream,  called  Wynantskill,  is  a  constant 
stream  of  running  water,  emptjring  in  the  Hudson  river, 
near  the  city  of  Troy,  about  four  mUes  from  the  premises 
in  question. 

That  it  is  a  rod  wide  or  more  in  places,  and  is  of  suffi- 
cient volume  and  magnitude  to  be  extensively  employed 
as  water  power  in  moving  machinery  of.  mills,  such  as 
iron,  cotton,  grist  and  saw-mills,  several  of  which  are 
located  on  said  stream,  between  the  premises  in  question 
and  the  place  where  it  empties  into  the  Hudson  river,  and 
are  exclusively  supplied  by  its  waters ;  and  that  in  the 
spring  time  and  rainy  seasons,  the  volume  of  its  waters  is 
greatly  augmented,  and  its  current  becomes  rapid  and 
powerful,  often  overflowing  its  banks  and  injuring  the 
adjacent  lands. 

That  the  portion  of  the  said  stream  sought  to  be  diverted 
and  turned  upon  the  lands  of  the  plaintiff  was  (before 
defendant  attempted  to  turn  tiie  same)  in  its  natural  bed 
or  channel,  and  so  has  been  for  several  years,  and  was 
before  either  the  present  plaintiff  or  the  said  Jacob  War- 
ner ever  came  into  the  possession  or  ownership  of  said 
premises ;  and  the  plaintiff  alleges  and  charges  the  truth  to 
be,  that  the  commission  and  continuance  of  the  said  injury 
will  cause  great  and  irreparable  damage  to  the  freehold  of 
the  plaintiff,  not  only  by  destroying  so  much  of  the  soil 
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thereof  as  is  or  shall  be  excavated  for  the  new  bed  of  said 
stream,  but  also  by  the  washing  away  and  overflowing  of 
the  lands  of  the  plaintiff,  particularly  in  spring  time  and 
the  season  of  rains,  when  the  said  stream  becomes  a  rapid 
and  powerful  current,  and  overflows  its  banks;  the  said 
lands,  through  which  said  trench  or  channel  is  to  be  or  is 
ahieady  constructed,  and  the  plaintiff's  premises  lying  con- 
tiguous thereto,  being,  as  the  plaintiff  alleges,  arable  land, 
and  valuable  for  purposes  of  cultivation  and  pasture. 

Wherefore,  the  plaintiff  demands  the  judgment  of  this 
court :  first,  that  the  defendant  may  be  adjudged  to  pay 
him  the  damages  sustained  by  him  for  the  trespass,  as 
above  claimed,  in  the  sum  of  two  hundred  and  fifty 
dollars ;  and  second,  that  the  said  defendant  may  be  per- 
petually enjoined  and  restrained  fix)m  constructing,  main- 
taining or  continuing  said  trench  or  channel,  or  any  part 
or  portion  thereof,  or  any  dam  or  other  obstruction  in  the 
natural  bed  of  said  stream,  for  the  purpose  of  diverting  the 
waters  thereof  in  such  artificial  channel,  and  be  restrained 
and  enjoined  perpetually  from  turning  the  waters  of  said 
stream  through  or  upon  any  portion  of  the  said  lands  of  the 
said  plaintiff,  and  in  the  mean  time  that  a  temporary  in- 
junction may  issue,  or  for  such  other  or  further  relief  as 
may  be  just 

•  S.  &  V*  s.. 

Plaintiff^  Attorneys. 
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* 
(No.  17.) 

For  a  'perpetual  injunction^  to  restrain  defendant  from  divert- 
ing a  water^coursej  alleging  inability  of  defendant  to 
respond  in  damages. 

SUPREME  COURT— Rensselaeb  County. 


Arohibald  Hoyt 

agt 
Riohurd  Garter. 


The  above  named  plaintiff  complains  against  the  above 
named  defendant,  and  says,  that  he,  the  said  plaintiff,  is 
seized  in  fee  and  possessed  of  a  certain  lot,  piece  or  parcel 
of  land,  with  the  appurtenances  thereunto  belonging,  situ- 
ate in  the  sixth  ward  of  the  city  of  Troy,  in  the  county  of 
Rensselaer,  on  the  south  side  of  the  highway  leading  from 
the  bridge  over  the  Poestenkill,  near  the  Globe  MiUs,  east- 
erly, called  the  Hollow  road,  which  is  bounded  as  follows, 
to  wit:  [Describing  the  premises^ 

And  the  said  plaintiff  avers,  that  along  and  across  his 
above  bounded  and  described  piece  of  land,  and  adjoining 
the  south  side  of  the  said  Hollow  road,  runs  a  valuable 
stream  of  water,  having  sufficient  power  to  drive  and  carry 
extensive  machinery,  and  affording  valuable  water  power 
and  mill  privileges  along  the  whole  distance ;  which  said 
stream  of  water,  with  the  power  and  privileges  aforesaid, 
belong  to  and  are  the  property  of  the  said  plaintiff,  and 
that  the  said  stream  of  water  now  runs  and  flows  in  its 
natural  bed  or  channel,  and  where  the  same  has  run  and 
flowed  time  out  of  mind. 

And  the  said  plaintiff  further  avers,  that  he  has  recently 
erected,  at  great  expense,  to  v^it,  about  $2,000,  on  his  said 
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lot  of  land,  a  valuable  building  on  the  south  side  of  said 
Hollow  road,  about  sixty  feiet  eiafiterly  from  the  northwest 
comer  thereof,  and  about  two-Hupdred  and  forty-eight  feet 
westerly  from  the  west  boundiuy/liixe  of  the  said  lot,  con- 
veyed  by  the  said  plaintiff  to  the  li&id'iUchard  Carter,  as 
above  stated,  for  the  purpose  of  carryinj^/on  the  business 
of  manufacturing  India  rubber  therein,  in'^&mannfacture 
of  which  extensive  machinery  is  used,  and  po^er  ,to  drive 
or  carry  said  machinery  absolutely  necessary ;  ;'that,  said 
building  is  erected  over  and  upon  said  stream  of  w&fcesf  and 
upon  its  natural  bed  or  channel,  and  at  a  place  where-all., 
the  power  necessary  to  drive  or  catry  said  machinery  coulfl'  .-"-^ 
be  obtained  from  said  stream  of  water:    and  that  said'  * 
building  is  nearly  completed  and  fit  for  use. 

And  the  said  plaintiff  further  avers,  that  the  said  Richard 
Carter  threatens  to,  and  is  about  to,  divert  said  stream  of 
water  from  its  said  natural  bed  or  channel,  at  a  point  about 
one  hundred  and  seventy-five  feet  easterly  firom  the  plain- 
tiff's said  buildings,  and  to  carry  or  convey  the  said  stream 
of  water  fix)m  thence,  through  troughs,  canals  or  otherwise, 
across  or  under  the  said  Hollow  road  to  the  north  side  there- 
of, and  from  thence  down  along  the  north  side  of  said  road 
to  the  said  Poestenkill,  in  such  a  manner  as  to  conduct  or 
carry  the  whole  of  said  stream  of  water  away  from  the 
plaintiff's  said  building ;  and  that  the  said  Bichard  Carter, 
on  the  1st  day  of  December,  1849,  commenced  digging  a 
canal,  or  water-course,  at  the  point  last  aforesaid,  for  the 
purpose  of  laying  down  logs  and  trunks,  through  which  to 
divert,  carry  and  conduct  the  said  stream  of  water  from  its 
natural  channel  as  aforesaid;  and  although  then  and  there 
requested  and  directed  by  the  said  plaintiff  to  desist  fix)m 
the  same,  the  said  defendant,  without  right,  and  contrary 
to  law,  still  continues  to  prosecute  the  same. 
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And  the  said  plaintiff  further  avers,  that  he  has  no  means 

• 

hj  which  he  can  obtain  j^w^  to  drive  or  cany  the  said 
machinery  in  his  said.Jjidia  rubber  factory,  except  that 
derived  from  the  said;rtream  of  water  as  it  now  flows  in  its 
natural  channel,  tfod  iias  so  flowed  from  time  immemorial, 
and  that  if  the*.,said  Richard  Carter  succeeds  in  diverting 
the  said  str^sfi3k'^{  water  from  its  said  natural  bed  or  chan- 
nel,  a&he  i&- about  to  do,  as  above  stated,  that  he,  the  said 
plaintiff,  jviU  be  entirely  deprived  thereby  of  power  to  drive 
OP  CJ^T^  the  said  machinery  in  his  said  India  rubber  fao- 
.  >qr;'and  that  the  said  plaintiff's  said  building  will  thereby 
' .  \be  rendered  and  become  valueless  to  the  said  plaintiff:  and 
the  said  plaintiff  will  otherwise  sustain  great  damage,  by 
having  his  said  business  for  the  manufacture  of  India  rub- 
ber impeded  and  destroyed,  together  with  the  profits  arising 
from  said  manufacture ;  and  that  the  said  Richard  Carter  is 
not  now,  and  would  not  be,  in  the  opinion  of  the  said  plain- 
tiff, at  the  termination  of  this  action,  the  owner  of  property, 
real  or  personal,  sufficient  to  satisfy  the  said  plaintiff  for 
the  damage  he  would  ultimately  sustain  fix)m  the  diversion 
of  the  said  stream  of  water  from  its  natural  channel,  as 
aforesaid,  as  the  said  Richard  is  now  doing  and  about  to  do* 
And  the  said  plaintiff  demands  judgment  in  this  action 
against  the  said  Richard  Carter,  that  he,  the  said  Richard, 
may  be  enjoined  and  perpetually  restrained  from  diverting 
the  said  stream  of  water,  from  its  said  present  bed  or  chan- 
nel, in  such  a  manner  as  to  carry  the  said  stream  of  water, 
or  any  part  thereof,  away  from  the  said  plaintifi^s  said 
building,  so  erected  as  aforesaid,  and  from  doing  any  act 
tending  to  divert  the  same,  or  in  any  manner  interfering 
with,  damaging,  or  injuring  the  said  plaintiff's  said  water 
power,  privileges,  lands  and  tenements,  so  owned,  occupied 
and  possessed  by  him  aforesaid,  with  costs,  &c* 

PIERSON  &  SMITH, 

Plaintiff^s  Attorneys. 
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(No.  18.) 

To  restrain  dtfendant  from  wdawjvl  use  and  diversion  of 
water  powers  and  compel  him  to  restore  uxUer-course  to  its 
former  state. 

SUPREME  COURT— Rensselaer  County. 


Eraatns  Cornmg  and  Joha  F.  WIdsIuw 
Th6  Troy  Iron  and  Nail  Factory. 


The  plaintiff  complaiQ  of  the  defendant,  and  allege 
the  following  facts,  constituting  their  cause  of  action: 
That  said  defendant  is  a  body  corporate,  duly  orga- 
nized and  incorporated  under  the  laws  of  the  State  of 
New- York. 

That  the  said  plaintiff  are  the  owners,  as  tenants  in 
common,  in  fee  simple,  of  the  following  described  pre- 
mises and  real  estate,  situate  in  the  sixth  ward  of  the  city 
of  Troy,  and  bounded  as  follows  [insert  description  of  pre- 
misest  ending  as  fotlows"]  :  ''  containing  seven  acres,  two 
roods  and  thirteen  perches  of  land,  excepting  and  always 
reserving  one  acre  of  land  on  the  south  side  of  the  creek, 
and  adjoining  the  creek  where  the  line  crosses  the  said 
creek,  unto  Stephen  Van  Rensselaer,  Esq.,  and  to  his  heirs 
and  assigns,''  as  the  said  premises  are  substantially  des- 
cribed in  a  certain  lease  thereof,  &c.,  &c. 

And  the  plaintifGei  further  allege,  that  said  excepted 
acre  is  now  in  possession  of,  and,  as  the  plaintiffi  are 
informed  and  believe,  owned  by,  the  defendant ;  and  that 
the  Wynantskill,  as  it  winds  and  runs  througli  the  south* 
erly  portion  of  plaintifi'  lot,  as  above  described,  is  the 
northerly,  easterly  and  westerly  boundary  of  said  excepted 
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acre,  separating  it  from  the  said  lands  of  the  plaintiffs, 
which  lands  are  bounded  on  the  southerly  part  thereof  by, 
and  include  that  portion  of,  said  kill  or  creek ;  and  the 
said  plaintiffs  are  the  owners  of  the  water  powers  and 
privileges,  falls  of  water,  right  of  use  and  easements  of 
every  kind,  of,  in  and  to  that  portion  of  the  said  Wynants- 
kill  so  forming  a  part  of  the  southerly  boundary  of  their 
premises,  as  above  described,  which  rights,  privileges  and 
easements  appertain  and  belong  to  the  above  described 
land  of  the  said  plaintiffs. 

That  said  lands  are  of  great  value  for  present  and  fu- 
ture improvement,  by  the  erection  of  mills  or  manufacturing 
establishments,  whose  motive  power  can  be  supplied  by 
the  waters  of  said  creek,  in  the  rightful  use,  by  the  said 
plaintiffi,  of  their  said  water  power,  privileges  and  ease- 
ments ;  and  that  the  value  of  said  premises  and  rights  de- 
pends, in  a  great  degree,  upon  a  free  flow  of  the  waters 
of  said  creek  in  its  natural  channel,  and  the  plaintiffi'  right 
to  their  uninterrupted  and  lawful  use. 

And  the  said  plaintiffii  aver,  that  they  are,  and  their 
grantors  have  been  since  the  year  1789,  and  prior  to  that 
time,  lawfully  seized  in  fee  simple  of  said  premises,  and  of 
said  rights,  privileges  and  easements. 

And  the  plaintiffs  Airther  aver,  that  for  many  years,  and 
up  to  and  until  the  latter  part  of  the  year  1839  or  the 
beginning  of  the  year  1840,  there  was  a  dam,  called  the 
"shovel  factory  dam,"  built  across  said  creek,  near  the 
lower  or  southwesterly  bank  thereof,  as  it  winds  and  turns 
around  said  excepted  acre,  and  near  the  lower  or  south- 
westerly comer  of  the  said  excepted  acre ;  that  said  dam 
raised  and  set  back  the  water  in  said  creek  around  the 
whole  of  said  land,  and  as  far  as  the  northeasterly  comer 
of  said  excepted  acre,  or  where  the  south  line  of  said 
plaintiffi*  premises  crosses  the  said  creek ;  and  that  the 
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entire  stream  at  that  time,  and  always  previous  thereto, 
without  diversion  or  diminution,  flowed  in  the  natural 
channel  of  said  creek,  up  to  said  shovel  factory  dam,  which 
dam  created  a  power,  at  all  points,  around  the  entire  bend 
of  said  creek,  on  the  plaintiffs'  premises,  equal  to  the  entire 
volume  of  water  in  the  creek,  under  a  fall  of  six  feet,  and 
that,  for  more  than  twenty  years  immediately  preceding 
the  time  it  was  removed,  said  dam  was  extensively  used 
for  manufacturing  purposes. 

That,  at  the  time  last  mentioned,  to  wit,  the  latter  part 
of  the  year  1839  or  the  beginning  of  the  year  1840,  the 
defendant  was  in  temporary  possession  of  the  premises  now 
owned  by  the  plaintiffs,  as  above  described,  under  a 
lease  from  plaintiffi'  grantors,  which  lease  has  expired, 
and  expired  previous  to  the  conveyance  of  said  premises 
to  the  plaintiffs,  on  the  25th  July,  1852 ;  and  said  defen- 
dant was  also  in  possession  of  said  excepted  acre,  the  said 
defendant  having  come  in  possession  of  both  premises,  long 
after  the  said  shovel  factory  dam  was  erected,  and  while 
the  whole  body  of  the  waters  of  said  creek  continued  to 
run  in  its  natural  bed  or  channel  around  the  entire  bend  of 
the  stream. 

That,  being  so  in  possession  at  such  time,  to  wit,  the 
latter  part  of  the  year  1839  or  the  beginning  of  the  year 
1840,  the  said  defendant  removed  the  shovel  factory  dam, 
and,  by  means  of  a  ditch  or  trunk,  leading  from  a  dam  then 
standing  across  said  creek,  a  short  distance  south  of  the 
plaintifis'  premises  and  said  excepted  acre,  called  the  roll- 
ing mill  dam,  and  subsequently,  and  since  about  the  year 
1846,  by  means  of  a  ditch  or  trunk,  leading  from  what  is 
called  the  reservoir  dam,  situated  a  short  distance  farther 
up  the  stream,  and  south  of  said  premises,  wrongfully  di- 
verted, and  ever  since  that  time  so  continues  to  divert,  the 
waters  of  said  stream,  or  the  greater  part  thereof,  fix>m 

14 


106  PBECEDEKTS   OP  PLEADINGS. 

their  natural  channel,  around  the  whole  of  the  stream,  ajs  it 
winds  and  turns  through  the  premises  of  said  plaiDtiffi^ 
and  after  using  the  water  of  said  creek  for  the  purposes  of 
defendant's  new  rolling  mill,  which  is  a  large  and  extensive 
establishment,  for  the  manufacture  of  iron,  situated  partly 
on  said  excepted  acre  and  partly  on  lands  of  defendant, 
adjoining  said  acre,  on  the  south,  and  erected  about  the 
year  1840,  the  defendant  restored,  and  has  ever  since  re- 
stored, and  still  continues  to  restore  to  the  creek  the  waters 
so  diverted,  at  a  point  about  two  hundred  feet  below  where 
the  shovel  factory  dam  stood,  and  below  the  above  de&- 
cribed  premises  of  the  plaintiflSs,  by  means  whereof  the 
volume  of  water  in  said  creek  in  its  entire  circuit  through 
the  plaintiffi'  said  premises  is  diminished,  and  its  hydraulic 
power  destroyed  or  impaired  to  such  a  degree  as  to  render 
it  utterly  insufficient  and  worthless,  for  the  purpose  of  pro- 
pelling machinery  or  other  hydraulic  works,  and  the 
plaintiffs'  premises  injured  and  their  value  depreciated, 
and  the  plaintiffi^  unless  the  court  grant  the  relief  here- 
inafter prayed,  put  to  great  and  irreparable  damage  .and 
injury  in  consequence  thereof. 

And  the  plaintifis  further  allege,  that  at  the  time  of,  and 
for  a  long  time  prior  to  the  time  of,  such  diversion  of  said 
stream  by  the  defendant,  the  water  of  said  stream  was 
used  by  defendant,  as  he  lawfully  might  from  said  rolling 
mill  dam,  to  propel  tiie  machinery  of  a  rolling  mill,  situate 
on  the  north  bank  of  said  creek,  partly  on  the  extreme 
southern  portion  of  what  is  now  the  plaintifi'  premises,  as 
above  described,  and  was  then  carried  in  a  trunk  or  race 
across  the  stream,  and  used  by  defendant  to  propel  the 
machinery  of  a  nail  factory,  inunediately  opposite  said  last 
mentioned  rolling  mill,  and  situated  at  the  southeast 
corner  of  said  excepted  acre,  partly  upon  and  partly  off 
the  same,  and  the  water  thus  used  was  then  wholly  re- 
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stored  to  the  creek,  at  a  place  a  few  feet  north  of  where 
it  crosses  the  southerly  line  of  and  enters  the  plaintiflb' 
said  premises,  thus  leaving  the  whole  volume  or  current 
of  the  stream  in  its  natural  bed  or  channel,  as  it  winds  and 
tums  around  nearly  the  whole  of  said  excepted  acre,  and 
through  plaintiffi'  said  premises ;  nor  was  it  ever  diverted 
from  such  natural  bed  or  channel  until  the  building  of 
said  new  rolling  mill,  and  its  diversion,  by  the  defendant, 
at  or  about  the  time  and  in  the  manner  hereinbefore 
mentioned. 

Wherefore  the  plaintifis  demand  that  the  defendant  be 
perpetually  enjoined  and  restrained  from  diverting  said 
stream,  or  turning  the  waters  thereof  from  their  natural 
bed  or  channel,  by  means  of  any  ditch  or  trunk,  or  other- 
wise, or  from  drawing  and  using  the  same,  in  the  manner 
now  done  by  said  defendant. 

Also,  that  said  defendant  be  adjudged  to  restore  the 
waters  of  said  Wynantskill  to  their  natural  bed  or  channel 
at  the  place  where  they  were  heretofore  restored,  after  their 
proper  use  by  defendant,  to  wit,  at  or  near  the  south  line 
of  the  said  excepted  acre,  adjoining  the  point  where  the 
said  creek  crosses  the  plaintiffi'  southerly  line  into  their 
premises. 

Also,  that  said  defendant  be  adjudged  to  pay  the  plain- 
tiffs the  damai];es  sustained  by  them  by  reason  of  such 
divenrion  of  «uTLam.  in  the  sum  of  one  hundred  doUars. 
or  for  such  other  or  fiirther  relief  as  the  court  shall  think 
proper  to  grant,  with  costs  of  this  action. 

S.  &  V.  s., 

Plaintiff^  Attorneys. 
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(No.  19.) 

For  injunctym  to  restrain  uvXawfvl  use  of  trade  tnarks^ 
praying  an  account  of  profits  and  payment  thereof  to 
plaintiff^ 

SUPERIOR  COURT— Op  the  City  op  New -York. 


WilliAm  P.  Fetridge 
agt. 
Marriii  J.  Merchant^  John  Doe  and  Richard 

Roe. 


The  plaintiff,  for  complaint  in  this  action,  alleges :  That 
he  is  infonned  and  believes,  that  about  ten  years  since, 
a  person  named  A.  de  Fontaine,  then  a  resident  of  Boston, 
Massachusetts,  invented  a  preparation,  or  compound  or 
cosmetic,  for  beautifying  the  complexion,  curing  diseases 
of  the  skin,  for  shaving,  cleansing  the  teeth,  for  the  toilet 
and  for  the  nursery,  for  bathing,  and  many  medicinal 
purposes,  and  gave  thereto  the  name  of  "Balm  of 
Thousand  Flowers." 

Plaintiff  is  informed  and  believes,  that  the  said  De  Fon- 
taine commenced  to  manufacture  the  said  preparation,  or 
compound  or  cosmetic,  and  to  vend  the  same,  under  the 
name  of  "  Balm  of  Thousand  Flowers,"  and  was  the  first 
person  who  selected  or  used  said  name,  and  the  first  person 
who  introduced  said  preparation  or  compound  to  the  public^ 
and  continued  to  manufacture  and  vend  the  same,  under 
the  name  aforesaid,  until  on  or  about  the  14th  day  of 
October,  1854,  when  the  plaintiff  purchased  from  said  De 
Fontaine  the  recipe  for  the  said  preparation,  compound 
or  cosmetic,  and  the  sole  right  to  make  and  vend  the 
same,  and  he  has  ever  since  continued  to  be  the  sole 
owner  thereof. 
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That  fimce  the  said  purchase  by  plaintiff  of  the  right  to 
make  and  vend  said  preparation,  or  compound  or  cosmetic, 
the  plaintiff  has  been  engaged  in  the  manufacture  and 
vending  of  the  same,  in  large  quantities,  throughout  the 
United  States,  and  in  particular,  in  the  city  and  State  of 
New-York, 

That  the  said  preparation,  or  compound  or  cosmetic,  is, 
and  for  many  years  past  has  been,  put  up  for  sale  in  bottles, 
of  an  octagon  shape,  each  holding  about  five  ounces,  and 
each  bottle  having  stamped  bn  the  sides  thereof  the  words 
"Balm  of  Thousand  Flowers,"  with  the  name  of  the 
manufacturer,  and  his  residence ;  upon  each  bottle  was, 
and  is,  placed  a  label,  printed  in  gilt  letters  upon  dark  blue 
paper,  as  follows : 

"  Balm  of  Thousand  Flowers,  for  beautifying  the  com- 
plexion, curing  diseases  of  the  skin,  shaving,  cleansing  the 
teeth,  for  the  toilet  and  the  nursery,  and  many  medicinal 
purposes.  Price  50  cents  per  bottle.  None  genuine  unless 
signed  by  the  proprietors,  W.  ?•  Fetridge  &  Co."  Sche- 
dule A,  hereto  annexed,  is  B,/ac8imile  of  such  label. 

That  outside  of  each  of  said  bottles  is  a  paper  wrapper, 
of  a  dark  blue  color,  having  printed  thereon  the  same 
words  as  the  label,  heretofore  referred  to  as  being  pasted 
on  the  bottle,  A/ac-dmUe  of  which  is  hereto  annexed, 
marked  schedule  B.  This  label  upon  the  wrapper  is  sur- 
rounded by  a  heavy  gilt  bordering,  and  surmounted  by 
flowers,  wreathed,  as  by  reference  to  said  schedule  B  will 
more  fully  and  accurately  appear. 

Plaintiff  Airther  say?,  that  he  has  used  the  same  kind 
of  bottles,  and  of  labels,  and  the  same  kind  of  wrappers, 
in  all  respects,  except  as  hereinafter  stated,  since  he 
became  the  proprietor  of  the  right  to  manufacture  and 
vend  said  preparation  or  compound;  but  the  only  difference 
in  the  labels  and  wrappers  used  by  him  is,  that  upon 
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thoae  used  by  him,  prior  to  April,  1856,  are  the  words, 
«  Fetridge  &  Co.,  Boston,"  instead  fo  «  W.  P.  Fetridge  & 
Co.,  New- York." 

That  the  said  preparation,  or  compound  or  cosmetic, 
when  sold  at  wholesale,  is  put  up  in  green  paper  boxes, 
each  box  containing  one  dozen  bottles,  and  each  box 
having  a  label  thereon,  of  which  said  schedule  B  is  a 
fac'simile;  and  the  said  labels  on  the  bottles,  and  on  the 
wrappers,  are  now  well  know  to  the  trade,  and  to  con- 
sumers, as  indicating  the  genuine  preparation,  or  compound 
or  cosmetic,  called  *'  Balm  of  Thousand  Flowers,"  pre- 
pared by  plaintiff's  firm. 

That  there  is  nothing  on  the  said  bottles  or  labels,  or  in 
the  name  given  to  said  preparation,  or  compound  or  cos- 
metic, to  indicate  the  mode  or  process  of  manufacture  of 
said  preparation  or  compound,  or  the  peculiar  or  relative 
quality  thereof;  but  the  name  was  a  new  one,  and  was 
given,  and  the  labels  were  designed,  to  distinguish  the  said 
preparation  or  compound,  and  as  a  trade  mark  which 
should  give  to  the  public  an  assurance  of  its  genuineness. 

That  by  means  of  the  good  qualities  of  the  said  prepara- 
tion or  compound,  and  of  the  care,  skill  and  fidelity  with 
which  the  manufacture  and  sale  thereof  have  been  con- 
ducted, as  aforesaid,  the  said  preparation  or  compound  has 
acquired  a  great  reputation  with  the  trade  and  with  indi- 
viduals throughout  the  United  States,  and  large  quantities 
are  constantly  required  from  plaintiff's  firm  to  supply  the 
regular  demand,  for  the  consumption  of  the  country ;  and 
plamtiff,  through  his  firms,  has,  at  large  expense,  estab- 
lished the  sale  thereof  to,  and  by  the  wholesale  dealers, 
as  well  as  retailers,  in  nearly  all  of  the  larger  cities,  towns 
and  villages  throughout  the  United  States ;  and,  in  addi- 
tion thereto,  has  expended  and  incurred  over  one  hundred 
thousand  dollars  in  advertising  the  same,  and  bringing  it 
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into  use,  and  has  been  reaping  large  gains  and  profits  from 
the  sale  thereof. 

Plaintiff  further  shows,  that  while  prosecuting  the  making 
and  vending  of  said  ^^Bahn  of  Thousand  Flowers,"  he 
has  recently  discovered  that  the  defendant,  Marvin  J. 
Merchant,  and  the  other  defendants,  whose  names  he  does 
not  know,  but  who  are  above  designated  as  John  Doe  and 
Richard  Roe,  designing  and  intending,  as  he  is  informed 
and  believes,  to  procure  the  custom  and  trade  of  persons 
who  are  in  the  habit  of  dealiDg  in,  and  of  persons  who 
are  in  the  habit  of  using  or  vending,  the  plaintiff's  *'  Balm 
of  Thousand  Flowers,"  and  to  induce  the  public  to  sup* 
pose  and  believe  that  they  are  vending  the  "Balm  of 
Thousand  Flowers,"  are  now  extensively  engaged  in 
making  and  selling,  and  offering  for  sale,  a  preparation 
or  compound  under  the  name  of  "  Balm  of  X  Thousand 
Flowers,"  which  they  have  put  up,  for  sale,  in  bottles  of 
the  same  size  and  shape  as  those  used  by  plaintiff,  and 
stamped  and  marked  so  as  to  resemble  the  preparation  or 
compound  of  the  plaintiff,  and  which  he  is  engaged  in 
making  and  vending,  as  aforesaid,  and  had  been  engaged 
in  making  and  vending,  long  before  the  defendants  com- 
menced their  fraudulent  imitation  thereof.  That  the 
words,-  "Balm  of  Thousand  Flowers,"  are  printed  in  a 
very  conspicuous  manner,  and  the  X  is  so  printed  that 
few  persons,  desiring  to  purchase  the  "  Balm  of  Thousand 
Flowers,"  would  observe  the  X,  or  understand  its  meaning. 

That  plaintiff  has  obtained  specimens  of  the  bottles  and 
labels  and  boxes  used  by  the  defendants.  That  the  labels 
and  wrappers  and  boxes  are  of  the  same  colored  paper  as 
the  plaintiff  has  long  used,  and  the  ink  used  is  also  of  the 
same  color.  The  bottles  have  upon  them  the  same  stamp, 
except  that,  before  the  word  "Thousand,"  is  an  "X,"  and 
the  name  "  Merchant's  "  is  substituted  for  "  Fetridge  &  Cd." 
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That  schedule  C,  hereto  annexed,  is  9^fac  similie  of  the 
wrapper  used  by  the  defendants,  and  of  the  label  upon  the 
boxes ;  and  the  label  upon  the  bottles  contains  the  same 
words  as  are  inclosed  within  the  gUt  bordering  which  is 
on  the  said  wrapper,  and  are  printed  in  the  same  style. 

That  the  general  appearance  of  the  said  spurious  article 
— ^the  bottles,  labels,  wrappers  and  boxes — ^is  well  calcula- 
ted to  deceive  those  deiding  in  the  purchase  and  sale 
thereof ;  and  the  plaintiff  alleges  and  insists,  that  the  said 
spurious  article,  so  sold  and  offered  for  sale  by  the  defen- 
dants,  can  only  be  distinguished  from  thepkintiff's  genuine 
preparation  by  a  close  examination  of  the  label,  and  a  more 
close  examination  than  consumers  will  generally  bestow. 

That  the  plaintiff  has  not  been  able  to  ascertain  the 
extent  to  which  the  defendants  have  carried  their  fraudu- 
lent imitation  of  his  said  ^'Babn  of  Thousand  Flowers," 
but  he  has  found  the  same  offered  for  sale  in  several  stores 
and  places,  and  he  is  informed  and  believes  it  is  now  being 
daily  sold  for  lower  prices  than  the  plaintiff  is  and  has  been 
selling  his  said  **  Balm  of  Thousand  Flowers." 

Plaintiff  alleges,  that  the  fraudulent  and  inequitable  con- 
duct of  the  defendants,  as  aforesaid,  is  greatly  injuring  the 
plaintiff  in  the  sale  of  his  genuine  "Balm  of  Thousand 
Flowers,"  and  the  profits  which  he  would  otherwise  rea- 
sonably make  thereon ;  and  he  charges  and  insists,  that  the 
spurious  article,  so  sold  and  offered  for  sale  by  the  defen- 
dants, is  a  fraud  and  deception  upon  such  of  the  citizens  of 
New -York,  and  of  the  United  States,  as  purchase  the 
same,  believing  it  to  be  the  same  article  as  is  manufactured 
by  the  plamtiff  or  his  firm. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
defendants,  and  each  of  them,  tod  their  and  each  of  their 
attorneys,  solicitors,  counselors,  agents  and  servants,  may 
be  enjoined  and  restrained  from  selling,  or  offering  for  sale, 
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directly  or  indirectly,  any  preparation  or  compound  manu- 
factured by  them,  or  either  of  them,  or  by  any  other 
person  or  persons  than  the  plaintiff,  or  the  firm  of  W.  P. 
Fetridge  &  Co.,  having  upon  the  bottles,  labels  or  boxes, 
the  words  "  Balm  of  Thousand  Flowers,"  or  "  Balm  of  X 
Thousand  Flowers,"  or  having  or  using  any  label  or 
wrapper,  printing,  or  device  thereon,  in  such  manner  as  to 
be  a  colorable  imitation  of  those  used  by  the  plaintiff,  or 
the  firm  of  "  W.  ?•  Fetridge  &  Co,,"  to  designate  or  dis- 
tinguish the  plaintiff's  preparation  or  compound,  usually 
known  as  <*  Balm  of  Thousand  Flowers,"  as,  in  this  com- 
plaint, is  hereinbefore  more  particularly  stated ;  and  that, 
pending  this  action,  an  injunction  order  may  be  granted, 
restraining  the  defendants,  then*  attorneys,  solicitors,  coun- 
selors, agents  and  servants,  as  above  demanded,  and  that 
the  defendants  may  be  adjudged  to  account  to  the  plaintiff 
for  all  profits  which  they  have  made  by  the  sale  of  said 
fraudulent  imitation  of  the*  plaintiff's  preparation  or  com- 
pound, and  all  profits  which  the  plaintiff  would  have  made 
on  the  sale  of  his  genuine  preparation  or  compound,  known 
as  *<  Balm  of  Thousand  Flowers,"  but  for  the  defendants 
aforesud  selling,  and  offering  for  sale,  the  preparation,  with 
the  simulated  bottles,  labels  and  boxes,  and  that  the  plain- 
tiff may  have  such  other  relief  or  such  finrther  relief  in  the 
premises  as  may  be  just  and  equitable. 

BROWN,  HALL  &  VANDERPOEL, 

Attameys/ar  Plaintiff. 
15 
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(No.  20.) 

To  restrain  foreclosure  saUj  and  to  declare  mortgage^  under 
which  defendant  is  proceedings  not  a  lien  on  the  premises^ 
and  null  and  void. 

SUPREME  COURT— Rensselaeb  Countt. 


Michael  Warner  and  Hiram  Dram 
William  A.  Tweed  Dale. 


The  plaintiff  complam  of  the  defendant,  and  allege  the 
following  facts,  constituting  their  cause  of  action :  That, 
on  and  before  the  19th  day  of  January,  1860,  (me  Asa  B. 
Neligar  was  the  owner,  and  in  possession,  of  a  certain  lot 
or  piece  of  Jand,  situate  in  the  village  of  Bath,  county  of 
Rensselaer,  and  bounded  and  described  as  follows,  to  wit : 
[^Insert  description  of  premises.'] 

That  by  virtue  of  two  writs  oi fieri  Jadas^  issued  out. 
of,  and  under  the  seal  of,  the  Rensselaer  county  court,  one 
in  favor  of  John  Foyle,  against  the  said  Asa  B.  Neligar, 
on  a  judgment  for  $29.39,  damages  and  costs,  duly  given 
or  made  ^  by  Henry  Goodrich,  a  justice  of  the  peace,  of 
Rensselaer  county,  and  docketed,  in  the  clerk's  office  of 
said  county,  April  8th,  1847 ;  and  one  in  favor  of  Michael 
Warner,  against  said  Neligar,  on  a  judgment  duly  given 
or  made  by  L.  Cornell,  a  justice  of  the  peace,  of  Albany 
county,  on  the  15th  February,  1848,  for  $34.46,  damages 
and  costs,  and  docketed  in  said  county  of  Albany,  and  a 

'  This  all^ation  is  sufficient,  by  the  Code,  in  pleading  a  judgment 
of  a  court  of  limited  jurisdiction.  (Code,  §162;  Pleadings^  p.  271.; 
But  the  judgment  must  be  pleaded,  in  the  language  of  the  Code,  as 
having  been  "  duly  given  or  made.^^  (Hunt  v.  Butcher,  13  bow.,  539.) 
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duly  certified  transcript  thereof,  Bubsequently  filed  and 
docketed  in  said  county  of  Rensselaer,  to  wit,  on  the  Slst 
Febmary,  1848,  which  said  writs  of  fieri  fadcLS  were 
directed  and  delivered  to  the  said  sheriff  of  Rensselaer 
county,  commanding  him.  that,  of  the  goods  and  chattels 
of  said  Asa  B.  Neligar,  in  his  county,  he  should  cause  to 
be  made  certain  moneys  in  the  said  writs  specified ;  and  if 
sufficient  goods  and  chattels  could  not  be  found,  then  that 
he  should  cause  the  amount  of  such  judgments  to  be  made 
of  the  lands,  tenements,  real  estate  and  chattels  real, 
whereof  the  said  Neligar  was  seized  at  a  certain  time  in 
the  said  writs  mentioned,  to  wit,  the  time  of  docketing 
said  transcripts  in  said  county  of  Rensselaer,  or  at  any 
time  thereafter. 

That  the  said  sheriff,  not  finding  sufficient  goods  and 
chattels  to  satisfy  said  judgments,  or  either  of  them,  did, 
in  obedience  to  the  command  of  said  writs,  levy  on  all  the 
estate,  right,  title  and  interest  of  the  said  Neligar,  of,  in 
and  to  the  premises  above  described,  he,  the  said  Neligar, 
being  then  the  owner  and  in  possession  thereof. 

That  such  proceedings  were  thereupon  had,  that  after- 
wards, to  wit,  on  the  19th  day  of  January,  1850,  the 
said  sheriff  did  sell  the  said  premises  at  public  vendue,  at 
the  public  house  of  Simeon  Lodewick,  in  the  town  of  Green- 
bush,  in  said  county  of  Rensselaer,  he  having  first  given 
due  public  notice  of  the  time  and  place  of  sale,  by  adver- 
tising the  same  according  to  law ;  and  that  at  such  sale 
the  said  premises  were  struck  off  to  the  plaintiff,  lilichael 
Warner  and  Hiram  Drum,  for  the  sum  of  eighty-four  dol- 
lars, they  being  the  highest  bidders,  and  that  being  the 
highest  sum  bid  for  the  same.  Whereupon,  the  said 
sheriff,  after  receiving  from  the  said  purchasers  the  amount 
of  the  purchase  money  so  bid,  gave  to  each  of  them  his 
certificate  of  sale,  as  enacted  and  required  by  law  to  be 
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given ;  and  a  duplicate  of  said  certificate  of  sale  was  duly 
filed  by  said  sherifi*  with  the  clerk  of  said  county  of  Rens- 
selaer, on  the  25th  day  of  January,  1850,  as  plaintiffi 
are  informed  and  believe. 

That  after  the  expiration  of  fifteen  months  from  such 
sale,  and  the  giving  and  filing  of  such  certificates,  no  re- 
demption of  said  premises  having  been  made,  the  said 
sheriff,  Gilbert  Cropsey,  Esq.,  execiited  and  delivered  to 
the  plaintiffi  a  conveyance  and  deed  of  the  said  premises, 
as  authorized  and  directed  by  statute.  And  the  said  plain- 
tiffs thereupon  became,  and  have  ever  since  continued  to  be, 
the  owners  of  the  said  premises. 

That  subsequent  to  said  sale,  and  the  making  and 
filing  of  said  certificates,  the  said  Asa  B.  Neligar,  as 
the  plaintiff  are  informed  and  believe,  did,  on  the  2l8t 
day  of  April,  1851,  make,  execute  and  deliver  to  the 
defendant,  William  A.  Tweed  Dale,  a  mortgage  on  the 
same  premises  above  described,  so  sold  and  conveyed  to 
the  said  plaintiffs,  and  that  default  having  been  made  in 
the  payment  of  the  said  mortgage,  the  said  defendant  is 
now  proceeding  to  foreclose  the  same  and  sell  the  said  pre* 
mises  under  said  mortgage,  and  has  caused  notice  of  sale 
of  said  premises  to  be  published  in  the  Troy  Daily  Times, 
a  newspaper  published  in  the  city  of  Troy,  in  said  county 
of  Rensselaer,  which  notice,  signed  by  the  defendant,  the 
mortgagee  in  said  mortgage,  describes  said  mortgaged  pre- 
mises, and  advertises  the  same  for  sale  on  the  21st  day  of 
Septeniber,  instant,  at  the  Court-house  in  the  city  of 
Troy,  pursuant  to  the  statute  regulating  foreclosure  sales 
by  advertisement ;  and,  as  the  plamtiffs  are  informed  and 
believe,  the  said  defendant  intends  to  proceed  on  said 
notice,  and  sell  said  premises  under  his  said  mortgage. 

Wherefore  the  plaintiffs  demand  the  judgment  of  this 
court,  that  the  said  mortgage  be  adjudged  null  and  void, 
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and  not  a  lien  upon  said  premises,  and  that  it  be  set  aside 
and  canceled  of  record,  as  a  cloud  upon  the  plaintiffi'  title 
to  said  premises,  aad  that  the  said  defendant,  and  all  per- 
sons clauning  under  him,  be  barred  of  all  right,  title,  claim, 
interest  or  demand  whatever,  in  and  to  said  premises,  or 
any  part  thereof,  under  or  by  virtue  of  said  mortgage,  as 
against  the  said  plaintiffii,  or  any  person  or  persons  claim- 
ing or  deriving  title  hereafter  through  them,  or  either  of 
them,  and  thai  said  defendant  may  be  perpetually  restrain- 
ed and  enjoined  fix)m  proceeding,  under  said  mortgage,  to 
foreclose,  or  sell  or  take  possession  of  said  premises,  or  any 
part  thereof,  and  that,  in  the  mean  time,  a  temporary 
injunction  may  be  allowed,  restraining  the  defendant,  his 
agents  and  attorneys,  from  proceedmg  in  the  sale  or  fore- 
closure of  said  premises  until  the  further  order  of  the  court, 
or  for  such  other  or  further  relief  as,  to  the  court,  may  seem 
just,  with  costs  of  action* ' 

S-  &  V.  s.. 

Plaintiff  ^$  Attorneys. 


( No.  21. ) 


To  quiet  and  establish  the  title  to  an  equal  undivided  half  of 
real  estate,  and  to  remove  a  cloud  upon  such  title,  and 
praying  an  injunction  to  restrain  a  foreclosure  sale. 

SUPREME  COURT— ScHOHAEiE  County- 


Cohi6lhis&  Ward,  aad  Joel  Ward 

ogL 
Elias  Dewej. 


The  complaint  of  the  above  plaintiffs,  shows  to  this 
court,  that  on  or  about  the  11th  day  of  March,  in  the 
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year  1837,  Samuel  Ward  died  at  Jefferson,  Schoharie 
county,  seized  in  fee  of  a  fann  of  land,  containing  one 
hundred  and  eighty  acres  and  one-half  of  land,  being  the 
same  land  described  in  the  notice  of  mortgage  sale,  herem- 
after  mentioned. 

That  the  said  Samuel  Ward  1^  Eleanor  Ward  Ins 
widow,  and  these  plaintifis,  Cornelius  S.  Ward  and  Joel 
Ward,  together  with  Chs^man  S.  Ward  and  Polly  Ward, 
his  only  children  and  heirs  at  law. 

That  said  Samuel  Ward  executed  his  last  will  and 
testament  in  due  form  of  law,  a  copy  of  which  is  hereto 
annexed,^  to  which  the  plaintiffs  pray  leave  to  refer,  as 
forming  part  of  this  complaint. 

That  on  or  about  the  26th  day  of  June,  in  the  year 
1837,  the  said  will  was  admitted  to  probato,  before  the 
surrogate  of  the  county  of  Schoharie,  and  letters  testa- 
mentary thereon  were  duly  granted  to  the  said  Eleanor 
Ward. 

That  the  said  Eleanor  Ward  has  never  caused  any  part 
of  the  real  estete,  of  which  Samuel  Ward  died  seized,  to 
be  admeasured  and  set  apart  for  her  dower. 

That  prior  to  the  3d  day  of  May,  1850,  and  after  the 
death  of  Samuel  Ward,  the  precise  time  being  unknown 
to  these  plaintiffs,  Polly  Ward  conveyed  all  her  interest  in 
the  real  estate  of  Samuel  Ward,  deceased,  to  Chapman  S. 
Ward. 

That  on  the  3d  day  of  May,  1850,  Eleanor  Ward  and 
Chapman  S.  Ward  were  in  the  sole  and  exclusive  occupa- 
tion of  the  real  estate  aforesaid,  and,  on  that  day,  executed 
and  delivered  to  the  defendant,  Elias  Dewey,  a  mortgage, 

'  The  will  directs  that  there  shall  be  no  diTision  of  testator's  real 
estate  until  his  youngest  son  becomes  of  age,  and  then  "  to  be  divided 
according  to  law/' 
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to  secure  the  payment  of  $2,600,  upon  the  whole  farm  of 
which  Samuel  Ward  died  seized,  as  aforesaid. 

That  neither  at  the  time  of  the  execution  of  the  said 
mortgage,  nor  since,  have  the  said  Chapman  S.  Ward  and 
Eleanor  Ward,  or  either  of  them^  claimed  any  interest  in 
more  than  one-half  of  said  farm. 

That  the  mortgage  was  drawn  by  the  son  of  the  said 
defendant,  who  is  an  attorney  at  law ;  and  the  said  mort- 
gagors were  induced,  as  these  plamtifEs  are  informed  and 
beheve,  to  execute  the  said  mortgage,  upon  the  whole  fatm^ 
upon  the  representations  of  the  said  defendant  that  it  was 
right  that  it  should  be  so  drawn  and  executed* 

That,  as  these  plaintiffs  are  informed  and  believe,  the 
defendant,  Ellas  Dewey,  knew,  when  he  received  the  said 
mortgage,  that  these  plaintifi  were  the  owners  of  the  undir 
vided  half  of  the  fisurm  covered  by  the  mortgage  aforesaid. 

That  at  the  time  of  the  execution  of  the  said  mortgage, 
these  plaintiffs  were  both  infants,  under  the  age  of  twenty- 
one  years. 

That  the  said  Elias  Dewey  has  conmienced  an  action 
against  the  mortgagors  for  the  foreclosure  of  said  mort- 
gage, to  which  the  plaintiffi  are  not  parties,  and  obtained 
judgment  of  foreclosure  therein,  which  judgment,  as  these 
plainiiflSs  are  informed  and  believe,  is  in  the  usual  form, 
and  contains  a  provision  authorizing  an  execution  for  the 
deficiency  over  and  above  the  amount  of  the  sale  of  the 
property  mortgaged. 

That  said  defendant  has  caused  notice  of  sale  of  said 
farm  to  be  published  in  a  newspaper,  published  in  the 
county  of  Schoharie,  and  to  be  posted  in  several  public 
places  in  said  tovm  of  Jefferson,  of  which  the  following  is, 
&c :  [^  Set  forth  copy  or  substance  of  notice.'] 

These  plaintiffs  further  say,  that  the  said  mortgage  and 
judgment  of  foreclosure,  so  &r  as  th^  purport  to  cover  the 
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one  undivided  half  of  the  farm  above  mentioned,  which 
now  belongs  to  these  plaintiflGs,  as  the  heirs  at  law  of 
Samuel  Ward,  deceased,  was  without  authority  and  -un- 
warranted by  law ;  that  the  said  mortgage  and  judgment 
are  now  a  cloud  upon  the  title  of  these  plaintiffs  to  the  one 
undivided  half  of  the  farm  aforesaid,^  and  asale  of  the  whole 
farm  under  the  judgment  aforesaid  would  be  highly  inju- 
rious to  the  title  of  these  plaintifGs. 

That,  as  these  plaintiffii  are  informed  and  believe,  the 
said  defendant  claims  and  pretends  that  the  said  mortgage 
is  valid  upon  the  whole  farm,  that  the  said  mortgagors 
had  power  to  execute  the  said  mortgage  as  a  valid,  legal 
lien  upon  the  whole  farm,  and  upon  the  part  thereof  belong- 
ing to  these  plaintifis,  and  that  a  sale  under  said  mortgage 
will  cut  off  all  right  and  title  of  these  plaintifis,  as  heirs  at 
law  of  said  Samuel  Ward,  deceased. 

That  these  plaintiffi  have  applied,  in  a  fiiendly  manner, 
to  the  said  defendant,  and  requested  him  not  to  proceed 
and  sell  the  half  of  the  farm  aforesaid,  belonging  to  these 
plaintiffs,  and  that  the  said  defendant  has  persisted  in 
declaring  his  determination,  in  disregard  of  the  protests  of 
these  plaintiffs,  to  proceed  and  sell  the  whole  farm  under 
the  notice  aforesaid. 

The  plaintiffs  further  show,  that  the  said  mortgagors 
claim  no  interest  in  the  said  farm  adverse  to  the  title  of 
these  plaintiffs  to  the  one  undivided  half  of  said  farm,  and 
are  willing  that  the  title  of  these  plaintiffi  should  be  estab- 
lished to  the  said  undivided  half  of  the  real  estate  of  which 
Samuel  Ward  died  seized. 

And  that  the  claim  made  by  the  said  defendant,  and  the 
mortgage  and  judgment  aforesaid,  operate  to  the  injury  of 

'  These  allegatioiu,  it  is  conoeiyed,  are  improperly  hi  the  complaint 
they  being  mere  oonclusions  of  law. 
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these  plaintifiB,  and  tend  to  dJTnlniHh  the  value  of  their 
interest  in  the  premises  aforesaid. 

The  plaintifEs,  therefore,  pray  that  an  injunction  may  be 
granted  to  restndn  the  sale  aforesaid ;  also,  that  the  title 
of  these  plaintiffs  to  the  one  undivided  half  of  said  farm 
may  be  quieted,  and  may  be  adjudged,  established  and 
declared  by  this  court  to  be  free  and  clear  from  any  lien 
by  virtue  of  the  said  mortgage  or  judgment,  or  any  sub- 
sequent proceedings ;  that  the  said  defendant  may  be 
adjudged  and  declared  to  have  no  interest  in  the  one-half 
of  said  farm,  and  that  the  judgment  and  mortgage  may  be 
set  aside,  so  far  as  they  purport  to  cover,  or  to  be  a  lien  on 
the  undivided  half  of  said  farm  belonging  to  these  plaintifis, 
and  that  the  plaintiffi  may  have  such  other  or  further 
relief  as  may  be  agreeable  to  equity.^ 

L-  TREMAIN, 

Attorney  for  Plaintiffs. 

'  To  this  complaint  a  demurrer  was  interposed,  upon  the  grounds, 
matnlj,  that  the  fiM^ts  set  forth  did  not  constitute  a  doud  upon,  the 
plaintifis'  title,  and  that  the  mortgagors,  Eleanor  Ward  and  Chapman 
S.  Ward,  should  have  heen  parties.  The  demurrer  was  sustained  by 
JoBtioe  Hareib,  at  Special  Term,  and  overruled,  on  appeal,  at  the  General 
Term  of  the  Fifth  District  As  the  question  inyolyed  is  one  of  con- 
siderable interest  to  the  profession,  and  the  case  has  not  beenieported, 
I  subjoin  the  opinion  of  Justice  Mason,  at  the  General  Term.  The  case 
has  gone  to  the  Court  of  Appeals,  Mason,  J.  [  After  stating  the  facts 
of  the  case.  ] 

<'  The  real  grounds  of  demurrer  relied  on,  are,  first,  that  the  said 
mortgagors,  Eleanor  Ward  and  Chapman  S.  Ward,  should  have  been 
made  parties  to  the  action,  or  one  of  them,  at  least;  second,  that  the 
oomidaint  does  not  contain  or  state  facts  sufScient  to  constitute  a 
caose  of  action. 

The  defendant,  in  his  assignment  of  the  causes  of  demurrer,  goes  on 
and  merely  states  wherein  the  complaint  &ils  to  state  fecta  constituting 
a  cause  of  action. 

The  learned  Justice,  at  Special  Term,  upon  the  authority  of  the 
cases  of  Van  Doren  v.  The  Mayor  of^N.  Y.  (  9  Paige,  388  ) ;  Fleetwood 

16 
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(  No.  22.  ) 

To  restrain  the  foreclomre^  by  advertisementj  of  a  usurioui 
mortgagey  and  to  compel  the  delivery  up  of  the  mortgage^ 
and  hand  to  be  canceled} 

SXJPREME  COURT— Delaware  Countt. 


John  R.  McLaughry 

agt 

JamM  Grant  and  John  Cowan. 


The  plaintiff  complaiDS  of  the  defendants,  and  alleges, 
that  but  a  short  time  before  the  26th  day  of  Noyember, 

'  This  precedent  is  adapted  from  a  bill  in  equity,  in  the  caae  of 
McLaughiy  v.  Cowan  and  others,  ai^ed  at  the  January  term,  1850, 
in  the  Court  of  Appeals.  That  court  affirmed  the  decision  of  the 
Supreme  Court,  and  of  the  Assistant  Vice-Chancelior,  adjudging  the 
bond  and  mortgage  usurious,  and  directing  them  to  be  delirered  up  to 
be  canceled. 

r.  The  City  of  N.  T.  (2  Sand.  S.  C.  R.,  475  ) ;  Chautauque  Co.  Bank 
V.  White  (  6  Barb.  R.,  605  } ;  Cox  v.  Clift  (  2  Comst  R.,  118  ),  sus- 
tained the  demurrer  and  dismissed  the  complaint.  The  first  case  was 
a  bill  filed  to  restrain  the  collection  of  certain  assessments  in  the  city 
of  New-York  imposed  for  the  purpose  of  laying  out  streets  andayenues 
and  praying  for  a  decree  declaring  the  assessments,  and  all  proceedings 
had  in  relation  thereto,  yoid.  The  Court  dismissed  the  bill  in  that, 
case,  for  the  reason,  that  all  the  objections  to  the  legality  of  the  assess- 
ment appeared  upon  the  face  of  the  proceedings  through  which  the 
corporation  must  justify  the  enforcement  of  the  tax,  and  through 
which  the  purchasers,  at  pales  of  the  land,  must  necessarily  make  title, 
holding  that,  where  such  yalid  legal  objection  appears  upon  the  &oe  of 
the  proceedings,  by  which  it  is  claimed  the  title  is  diyested,  there  is 
not,  in  law,  such  a  dond  upon  the  complainant's  title  as  to  authorize  a 
Court  of  Equity  to  interfere,  and  set  aside  snch  proceedings  or  remore 
such  cloud.    To  the  same  effect,  prteisely,  is  the  case  of  Fleetwood  v. 
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1836,  the  plaintiff^  being  in  necessitotis  circiunstances  and 
desiroiis  of  borrowing  a  sum  of  money  for  his  own  use. 

The  Citj  of  New-Tork  (2  Sand.  S.  G.  R.,  475  ).  The  same  doctrine  is 
sffirmed  in  the  case  of  The  Chantauque  Ootinty  Bank  v.  White  (6  Barb. 
R.,  605  ) ;  although  the  bill,  in  that  case,  was  sustained  by  the  Court, 
as  not  filing  within  the  principle  of  those  cases.  In  the  case  of  Cox 
V.  CUft,  the  Court  held,  that  where  the  defect  complained  of  appeared 
on  the  &ce  of  the  proceedings,  to  foreclose  a  mortgage  given  to  the 
People  of  the  State,  it  is  not  such  a  doud  upon  the  title  as  will  autho- 
rize a  Court  of  Equity  to  interfere  and  remove  the  same.  This  case 
is  the  same  in  principle  as  the  others  above  sUted.  It  is  a  case 
wherein  the  legal  objection  appears  upon  the  very  feoe  of  the  pro- 
ceedings which  have  created  the  doud  upon  the  title,  and  therefore 
can  afford  no  ground  for  equitable  relief.  Within  the  same  principle 
it  is  held  that  when  the  illegality  of  an  agreement,  deed,  or  other  in- 
strument appears  upon  the  &ce  of  it,  so  that  its  nullity  can  admit  of 
no  doubt,  a  Court  of  Equity  will  not  interfere  to  direct  it  to  be  can- 
celed or  delivered  up,  and  it  is  a  weU  settled  rule  in  Equity,  that 
such  a  paper  cannot  be  regarded  as  creating  a  doud  upon  one's  title. 
Ryan  v.  Mackmath  (3  Brown's  Oh.  R.,  15) ;  Gray  v.  Mathias  (5  Yes. 
R.,  286) ;  Simpson  v.  Lord  Howden  (3  Myl.  &  Craig.,  98 ;  1  Keen  R., 
583) ;  PiersoU  v.  Elliot  (6  Peters'  R.,  95,  98,  99, 100 ;  2  Story's  £q. 
Jur.,  $§  700,  701,  702).  Where,  however,  extrinsic  iacts  are  to  be 
resorted  to  in  order  to  avoid  the  iHX)ceedings  or  the  instrument 
apparently  valid  upon  its  feoe,  a  Court  of  Equily  will  interfere  and 
remove  the  doud.  (See  cases  above  referred  to ;  also  9  Paige,  388 ;  2 
Sand.  S.  C.  XL,  475 ;  6  Barb.  R.,  605 ;  2  Comst.  R.,  118.) 

The  jurisdiction  of  Courts  of  Equity  in  such  a  case,  even  to  order 
the  instrument  to  be  canceled  or  given  up,  though  the  same  may  be 
void  at  common  law,  is  too  wdl  settled  to  be  questioned.  (2  Story 
Eq.  Jur.,  ii  698  to  700 ;  1  John.  Ch.  R.,  520,  424 ;  6  Peters'  R.,  95 ; 
3  MyL  k  Craig,  104,  105;  5  Paige,  493;  1  Green's  Ch.  R.,  367;  1 
Puge,  384;  10  Teig.  R.,  59;  1  Hill  Ch.,  295.)  The  case  under  con- 
sideration does  not  fell  within  the  class  of  cases  refened  to  by  the 
learned  Justice  who  decided  this  case,  or  to  which  we  have  adverted) 
The  mortgagors  were  in  possession  of  the  premises,  owning,  at  least, 
one  undivided  half  of  the  said  premises,  and  executed  a  mortgage 
upon  the  whole,  and  which  the  defendant  has  foreclosed,  and  {Hrocured 
the  judgment  of  the  Court  for  the  sale  of  the  whole  premises,  and  has 
caused  notices  of  sale  to  be  posted  for  the  sale  of  the  whole.    It  is 
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applied  to  the  defendant,  John  Cowan,  of  Stamford,  in 
said  connty  of  Delaware,  for  a  loaA  of  $500 ;  that  said 

true,  the  plaintifis  owned  each  an  nndirided  fourth  of  the  premiaeB 
upon  which  the  mortgage  was  giren,  and  hare  a  perfect  defence  at 
law  against  the  defendant's  claim  or  the  claim  of  any  purchaser 
under  said  sale.  But  it  is  not  a  case  where  a  Talid  legal  objec- 
tion either  appears  in  the  mortgage  or  in  the  proceedings  to  foreclose 
the  same ;  neither  in  the  instrument  which  creates  the  cloud  upcm  the 
title,  nor  in  the  proceedings  to  enforce  the  same,  does  the  objection 
appear.  It  is  only  by  extrinsic  evidence  that  plaintiffs  can  show  its 
illegalitj.  It  is  true  that  its  illegality  may  be  shown  in  a  Court  of 
Law,  but  that  fVimishes  no  objection  to  the  relief  sought  in  this  case. 
In  the  case  of  all  void  instruments  which  purport  to  create  an  incum- 
branoe  upon  land,  the  party  may  defend  against  them  in  ejectment, 
and  the  same  is  true  in  r^ard  to  bonds.  The  party  has  a  perfect  de- 
fence at  law.  A  Court  of  Equity,  however,  will  decree  even  a  forged 
instrument  to  be  canceled  and  given  up  (Peake  v.  EHghfield,  1  Russ. 
R.,  559  ),  and  yet  the  party  has  a  perfect  defence  at  law  against  the 
'  instrument.  The  Court  should  not  assume  jurisdiction  to  cancel  in- 
struments or  set  aside  proceedings  whose  illegality  appears  upon  the 
face  of  them,  I  admit;  but  when  the  instrument  may  be  prejudicial 
to  a  party  against  whom  it  is  held,  the  Court  should  interfere.  The 
true  rule  was  stated  by  Lord  Eldon,  in.  firomley  v.  Holland  (7  Ves. 
R.,  3,  21,  22),  in  which  a  decree  of  Lord  Alvaklt,  reported  in  5  Ves. 
R.,  510,  was  reversed  by  him.  He  said  that  though  he  did  not  go  the 
length,  that  if  it  was  clear  that  no  use  could  be  made  of  the  instru- 
ment, that  is  ground  enough  for  the  equitable  jurisdiction  to  take  it 
out  of  the  possession  of  the  party  who  can  make  no  use  of  it  benefi- 
cial to  himself.  But  if  a  use  might  be  made  of  it  prejudicial  to 
another,  he  should  have  an  inclination  to  support  the  jurisdiction,  to 
transfer  it  fh>m  him  to  whom  it  can  be  of  no  use  to  him  to  whom  it 
might  be  useful,  and  in  whose  possession  it  would  beprejudidal  to  no 
one.  He  adds,  when  the  instrument  purports  to  affect  real  estate,  it 
is  not  just  to  consider  it  merely  having  regard  to  the  question  whether 
a  demand  can  be  directly  founded  upon  it,  as  the  instrument  might, 
in  many  instances,  defeat  the  ends  of  justice  by  forming  a  cloud  upon 
the  title. 

This  is  undoubtedly  the  sound  rule ;  when  the  instrument  may  be 
made  prejudicial  to  another,  and  when  it  may  be  used  to  the  pteju^ce 
of  his  title,  even  though  it  be  but  a  cloud  upon  his  title,  equity  will 
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John  Cowan  declined  to  lend  the  money,  unless  on  the 
tenns  he  proposed,  but  told  said  plaintijBT  that  he,  the  said 
Cowan,  and  James  Grant,  also  of  Stam&rd,  in  said  county, 
would  loan  the  said  sum  of  $600  to  the  plaintiff,  pro- 
vided said  plaintiff,  in  addition  to  the  securing  the  pay- 
ment of  the  money  to  be  loaned  and  the  interest  thereon, 
would  also  pay  or  secure  to  said  Cowan  and  Grant  certain 
debts  they  claimed  were  due  to  them  from  one  James  B. 
McLaughry,  amounting,  at  that  time,  to  nearly  $600. 

That  a  negotiation  followed,  between  the  plaintiff  and 
the  said  Cowan  and  Grant,  on  the  subject  of  obtaining 
said  loan,  and  that  the  plaintifi^  being  under  the  necessity 
of  raising  said  sum  of  money,  was  induced  to  comply  with 
the  terms  prescribed  by  said  Cowan  and  Grant,  and  on  or 
about  the  said  25th  day  of  November,  1836,  entered  into 
the  corrupt  and  usurious  c(mtract  herein  set  forth. 

That  on  or  about  said  26th  day  of  November,  1836,  in 
puiBuance  of  said  agreement,  the  plaintiff  executed  and 
delivered,  to  said  James  Grant  and  John  Cowan,  his  bond, 
under  his  hand  and  seal,  bearing  date  the  day  and  year 
last  aforesaid,  in  the  penalty  of  about  the  sum  of  $2,183.66, 
conditioned  for  the  pajrment  of  the  sum  of  $1,091.78, 

afford  relief  agsinst  it,  and  thia,  e^en  though  the  probabilities  are  re- 
mote.   Such  18  the  case  presented  by  the  oomplaint  in  this  case. 

This  mortgage  and  the  judgment  of  forecloeure  thereon  may  be 
prejudicial  to  the  plaintiffs.  A  purchaser,  under  the  sale  on  the  fore- 
dosure,  may  make  it  the  basis  of  an  adverse  possession.  (2  R.  S.,  294, 
§  9  and  10 ;  6  Denio  R.,  415 ;  Culler  et  al.  v.  Matyer,  13  Sergt.  ft 
Rawle,  356.) 

I  am  of  opinion,  the  judgment  of  the  Special  Term  should  be  reversed 
ftnd  the  demurrer  be  oTerruled,  with  leave  to  the  defendant  to  answer 
on  the  payment  of  costs ;  and  if  the  defendant  does  not  elect  to  answer 
in  twenty  days,  then  there  must  be  a  judgment  for  the  plaintiff  for 
the  relief  demanded  in  the  complaint,  with  costs.  The  form  of  the 
judgment  to  be  settled  by  Justice  Orippkm." 
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payable  at  future  days  in  yearly  inatallments,  with  annual 
interest;  but  plaintiff  cannot  set  forth  the  precise  lan- 
guage and  terms  of  said  bond,  as  said  bond  is  now  in 
possession  of  said  James  Grant  and  John  Cowan,  or  6ne 
of  them. 

That,  in  pursuance  of  said  usurious  agreement,  at  the 
time  of  the  execution  and  delivery  of  said  bond,  the 
plaintiff,  for  the  further  securing  the  payment  of  said  sum 
of  $1,091.78,  and  interest,  at  tl}e  times  and  in  the  manner 
aforesaid,  also  executed  and  delivered  to  said  James  Grant 
and  John  Cowan  a  certain  indenture  of  mortgage,  bearing 
date  the  day  and  year  last  aforesaid,  upon  certain  real 
estate,  being  the  ieam  owned  and  occupied  by  the  plaintiff, 
described  therein  as  follows :  [Insert  description^] 

That  said  James  R.  McLaughry  was  the  son  of  the 
plaintiff  and  was  of  full  age,  and  had  resided  in  the  county 
of  Delaware,  and  that  in  the  autumn  of  the  year  1833  he 
had  sailed  from  New-Tork  to  some  port  in  some  of  the 
southern  states,  with  a  quantity  of  butter  in  charge  for 
sale ;  >  that  he  never  returned,  except  for  a  few  weeks  in 
the  spring  of  1834,  and  that  it  was  generally  known  that 
he  had  failed  and  become  insolvent,  and  that  demands 
against  him  were  notoriously  worthless ;  that  it  was  be- 
lieved he  never  would  return  again,  and  that  he  never  has 
since  returned  to  this  state,  as  plaintiff  believes,  except  as 
above  stated. 

That  the  said  plaintiff  was  not  owing  anything  to  said 
James  R.  McLaughry,  but  that  said  James  R.  McLaughry 
was  owing  said  plaintiff,  and  that  said  James  R.  Mc- 
Laughry had  no  funds  or  property  in  the  hands  of  said 
plaintiff,  and  had  never,  in  any  manner,  requested  him  to 
pay  said  debts,  claimed  to  be  due  from  said  James  R.  Mc- 
Laughry, to  said  James  Grant  and  John  Cowan,  or  either 
of  them ;  that  it  was  claimed  said  debts  were  due  from 
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said  James  R.  McLaughry  to  said  John  Cowan  and  James 

^  Grant,  severally,  for  4^  quantity  of  batter  each  of  them  had 

sent  by  said  James  R.  McLaughry  to  the  south  to  sell,  at 

the  time  he  went  to  one  of  the  southern  ports,  as  aforesaid. 

That  the  said  consideration  of  said,  bond  and  mortgage 
was  as  follows,  viz :  cash  loaned  to  the  plaintiff  $500 ;  debts 
claimed  to  be  due  fiom  James  R.  McLaughry  to  said  John 
Cowan,  $285.78  ;  and  debts  claimed  to  be  due  fiom  said 
James  R.  McLaughry  to  said  James  Grant,  $306  (the  in- 
terest on  said  alleged  debts  being  included  in  said  sums  so 
due  from  said  James  R.  McLaughry),  amounting  in  all  to 
the  sum  of  $1,091.78 ;  that,  with  interest  thereon,  being 
the  sum  secured  to  be  paid  by  said  bond  and  mortgage. 

That  all  the  money  said  plaintiff  received  from  said 
James  Grant  and  John  Cowan,  or  either  of  them,  for 
which  said  bond  and  mortgage  were  given,  was  the  said 
sum  of  $500,  and  that  the  plaintiff  received  fiom  them  no 
other  property  or  value  whatever;  and  that,  to  induce 
them  to  loan  to  the  plaintiff  the  said  sum  of  $500,  the 
plaintiff  agreed  to  pay  to  them  the  said  sum  of  $1,091.78, 
and  the  interest  thereon,  as  aforesaid,  executed  and 
delivered  to  said  James  Grant  and  John  Cowan  the  bond 
and  mortgage  aforesaid,  and  that  the  plaintiff  was  driven 
by  his  own  necessities  to  submit  to  said  conditions,  so 
imposed  by  said  James  Grant  and  John  Cowan,  for  the 
sole  purpose  of  obtaining  said  loan  of  $500,  a^  aforesaid. 

That  payments  have  been  made  by  the  plaintiff,  to 
apply  on  said  bond  and  mortgage,  amounting  to  about 
$280. 

And  the  plaintiff  fiirther  shows,  that  the  said  James 
Grant  and  John  Cowan  are  proceeding  to  foreclose  said 
mortgage  by  advertisement,  under  the  statute,  and  that 
said  advertisement  was  first  published  in  a  paper  called 
the  Delaware  Express,  printed  and  published  at  Delhi,  in 
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the  county  of  Delaware,  in  January,  1841,  and  which 
notice  is  published  weekly  in  said  ywspaper,  and  that 
said  published  notice  is,  in  substance,  as  follows :  IState 
substance  of  notice j  time  and  place  of  sale,  Sfc^ 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendants,  that  they  may  be  adjudged  to  surrender  to 
the  plamtiff,  and  to  cancel,  said  bond  and  mortgage,  and 
that  said  bond  and  mortgage  may  be  declared  void;  or 
that  said  Jaines  Grant  and  John  Cowan  may  be  adjudged 
to  execute  to  the  plaintiff,  under  their  hands  and  seals,  a 
release  and  discharge  fix>m  said  bond  and  mortgage ;  or,  in 
case^d  bond  or  mortgage  should  not  be  held  to  be  abso- 
lutely and  entirely  void  for  usury,  then,  that  the  plaintiff 
may  be  relieved  fix>m  paying  thereon  any  more  than  the 
money  actually  loaned  to  him,  as  aforesaid,  with  lawful 
interest,  and  that,  in  such  case,  tbip  said  James  Grant  and 
John  Cowan  may  be  enjoined  fix>m  proceeding  to  foreclose 
the  said  indenture  of  mortgage,  by  advertising  for  sale,  as 
above  set  forth,  or  otherwise,  and  from  continuing  to  ad- 
vertise for  sale  said  premises  and  real  estate,  and  fiom 
proceeding,  with  any  other  advertisement,  to  advertise  the 
said  premises  for  sale,  and  from  selling  the  said  premises 
and  real  estate,  or  any  part  thereof,  under  said  mort* 
gage,  or  by  virtue  of  any  power  of  sale  contained  therein, 
and  from  any  foreclosure  of  said  mortgage,  at  law  or  equity, 
and  from  any  prosecution  on  said  bond  and  mortgage,  or 
either  of  them,  to  collect  the  amount  clsdmed  to  be  due 
thereon,  or  any  part  thereof,  until  the  further  order  of  this 
court;  and  for  such  other  and  further  relief,  &c  [as  in 
iVb.  1-] 

PARKER  &  PALMER, 

Attorneys  for  Plaintiff. 
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( No.  28. ) 

To  rettrain  certain  parHesj  defendanU^  from  prosecuting 
vexatious  suits  under  an  agreement  rendered  void  in  their 
hands  from  their  friilure  and  inability  to  comply  ivith  its 
provisions^  and  praying  that  the  agreement  be  delivered  up 
to  be  canceled  ;  several  of  the  contracting  parties^  who  should 
have  been  plaintiffs^  reusing  to  join^  are  for  that  reason 
made  defendants} 

NEW- YORK  SUPERIOR  COURT. 


Cyrus  W.  Field 

Darius  B.  Holbrook, Holbrook,  PeUr  y 

Cooper,  Moses  Taylor,  Marshall  O.  Ro- 
berts^ and  Chandler  White. 

' « 

Cyrus  W.  Field,  plaintiff,  complains  and  alleges : 
First.  That  on  the  24th  day  of  March,   1854,   he, 
together  with  Chandler  White,  acting  on  behalf  of  them- 
selves and  their  associates,  Peter  Cooper,  Moses  Taylor, 
and  Marshall  0.  Roberts,  entered  into  an  agreement  with 

'  A  demmrer  to  this  oompl&int  wm  oyermled  hj  Justice  Hotfman, 
at  Special  Term  of  the  Superior  Court,  and  this  decision  was  reversed 
by  the  Geneial  Term,  on  appeal.  (14  How.,  103.)  In  the  opinion  of 
the  General  Tenn,  Jnstioe  Dubr,  specifies  the  four  following  classes  of 
cases,  in  which,  alone,  the  jurisdiction  of  the  Court  to  order  a  written 
instrument  to  be  dellTered  up  to  be  canceled,  can  be  said  to  be  estab- 
lished and  undoubted : 

First.  Where  the  plaintiff  alleges,  that  the  instrument  he  prays 
maj  be  surrendered  or  canceled,  is  roid,  upon  grounds  in  which  a 
Court  of  Equi^  alone  can  take  cognizance,  in  fewer  words,  when  he 
sets  up  a  purely  equitable  defence. 

Second,  Wlien  the  instrument  is  a  deed,  or  other  document  con- 
ceniing  real  estate,  which,  although  inoperatiye,  if  suffered  to  remain 
onosnoeled,  would  throw  a  cloud  upon  the  plaintiff's  title  to  the 

17 
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Ambrose  Shea,  as  agent  of  Darius  B.  Holbrook,  and  of 
Holbrook  &  Co.,  a  firm  consisting  of  the  said  Darius  1^. 

Holbrook,  and  of  Holbrook,  as  the  plaintiff  is 

informed  and  believes,  of  which  agreement  a  copy  is 
hereto  annexed,  marked  A.^ 

Second.  That  the  said  Holbrook  afterwards  caused  to 
be  delivered  to  the  plaintiff,  and  his  associates,  an  account 

lands  which  it  embraces,  or  to  which  it  refers.  [See  an  examipU  of 
ntch  a  caee^  ante,  No.  21,  and  authorities  cited  in  note.] 

Third,  When  the  instrument  is  negotiable  in  its  character,  as  a 
bill  of  exchange,  and  the  putting  it  into  circulation  by  the  holder 
would  be  a  fraudulent  act. 

Fourth,  When  the  plaintiff  claims  to  hare  a  defence,  valid  in  law, 
but  which  rests  upon  evidence  which  he  is  in  danger  of  losing  if  the 
adverse  party  is  suffered  to  delay  the  prosecution  of  his  claims.  [See 
authorities  cited  in  support  of  these  propositions  in  the  reported  casSy 
Field  V.  Holbrook  and  others,  14  H<yw,,  160.]     • 

'  The  following  is  a  copy  of  the  agreement : 

St,  Johns,  Match  2ith,  1854. 
Ambrose  Shea,  Esq., 

Dear  Sir :  In  compliance  with  the  verbal  understanding  had  with 

you,  we  stated  that  we  have  agreed  with  you,  as  agent  of  Messrs. 

Holbrook  &  Co.,  and  D.  B.  Holbrook,  to  give  them,  respectively, 

stock  at  par  in  the  New-York,  Newfoundland  and  London  Telegraph 

Company,  for  the  actual  amount  of  money  pud  by  them  (and  interest 

at  7  per  cent.)  f<»  the  Newfoundland  Electric  Telegraph  Company, 

and  actually  received  by  that  company,  such  stock  to  be  given  to  them 

on  their  demanding  it  of  us  in  New-Yoik,  at  any  time  in  the  month 

of  August  next,  and  on  their  surrendering  to  us  all  the  bonds  and 

stock  received  by  them  from  said  Newfoundland  Electric  Company. 

Your  obedient  servants, 

CHANDLER  WHITE, 

CYRUS  W.  FIELD, 

On  hehajjf  of  the  Associates. 

I  accept  the  above  terms  on  .account  of  Messrs.  Holbrook  ft  Co., 

and  D.  B.  Holbrook* 

(Signed,)  A.  SHEA. 

St.  Johns,  Newfoundland,  March  Zlst,  1854. 


COMPLAINTS  IN  EQUITABLE  ACTIONS.  131 

of  the  said  money  alleged  to  have  been  paid  by  him  to 
them,  which  they  allege  to  amount,  with  interest  up  to 
the  1st  of  August,  1854,  to  the  sum  of  $61,820.80. 

Third.  That  on  the  29th  day  of  August,  1864,  the 
plaintiff,  and  his  said  associates,  caused  to  be  tendered,  on 
their  behalf,  to  the  said  Holbrook,  five  hundred  and 
eighteen  shares  of  the  capital  stock  of  the  New^York, 
Newfoundland  and  London  Telegraph  Company,  the  par 
value  of  each  share  being  $100,  together  with  $23.60,  and 
demanded  of  him  the  bonds  and  stock  aforesaid ;  but  the 
said  Holbrook  did  not  receive  the  said  shares  or  money,  or 
deliver  up  the  said  bonds  and  stock. 

Fourth.  That  as  the  plaintiff  is  informed  and  believes, 

the  said  Darius  B.  Holbrook,  and •  Holbrook  had 

not,  nor  had  either  of  them,  during  the  said  month  of 
August,  nor  at  any  time  since,  the  bonds  and  stock  of  the 
Newfoundland  Electric  Telegraph  Company  aforesaid,  or 
the  larger  part  thereof. 

Fifth.  That  notwithstanding  the  said  tender  and  refusal, 

and  .the  inability  of  the  said  Darius  B.  Holbrook  and 

Holbrook  to  comply  with  the  terms  of  the  said  agree- 
ment, the  said  Darius  B.  is  now  continually  annoying  the 
plaintiff  and  his  associates  with  his  pretended  demands 
upon  them,  under  pretence  of  the  said  agreement,  and  as 
the  plaintiff  is  informed  and  believes,  threatens  to  bring 
suits  against  them  and  against  the  said  New- York,  New- 
foundland and  London  Telegraph  Company  in  this  country 
and  in  Newfoundland. 

Sixth.  That  the  plaintiff  has  not  been  able  to  obtain 
the  consent  of  his  sud  associates  to  be  joined  with  him  as 
plaintiffi  in  this  action,  and  for  that  reason  they  are  made 
defendants.^ 

>  See  Code,  §  110;  PUadingi,  133,  134. 
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SevcTUh.  That  the  plaintiff  and  his  said  associates  are  all 
stockholders  in  the  said  New-Tork,  Newfoundland  and 
London  Telegraph  Company. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
said  agreement  be  delivered  up  to  the  plaintiff  to  be  can- 
celed, and  that  in  the  mean  time,  the  said  Darius  B.  Hol- 

brook  and Holbrook,  and  each  of  them,  be  enjoined 

from  conmiencing  or  prosecuting  any  action  or  actions, 
suit  or  suits,  against  the  plaintiff  and  his  associates,  or  the 
said  New- York,  Newfoundland  and  London  Telegraph 
Company,  upon  the  said  agreement,  or  for  any  other  cause 
of  action  arising  out  of  the  said  agreement,  or  connected 
therewith  or  relating  thereto,  and  from  taking  any  proceed- 
ings against  the  plaintiff,  legal  or  otherwise,  for  any 
matter  connected  with  the  interest  of  the  said  Darius  B.  Hol- 
brook and Holbrook,  or  either  of  them,  in  the  said 

Newfoundland  Electric  Telegraph  Company,  or  the  claims 
of  them,  or  either  of  them,  against  the  said  company. 

FIELD  &  SLUYTER, 

Plaintiff^  Auameys. 


(No.  24.) 


For  an  injunction  order j  and  a  receiver^  in  aid  of  an  action 
to  recover  the  possession  of  personal  property  ^ 

SUPERIOR  COURT— Crrr  op  New- York. 


Benjamin  F.  Hant 

agt 

William  Mootrj. 


Benjamin  F.  Hunt,  of  the  city  of  New- York,  plaintiff, 
complains  and  alleges : 

'  In  an  action  for  the  reooreiy  of  the  possession  of  personal  property^ 
an  iiynnction,  under  the  Code,  maj  be  allowed  in  aid  of  the  action, 
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First.  That  on  or  about  the  27th  day  of  September, 
1843,  Jane  Hunt,  of  Watertown,  in  the  State  of  Massa- 
chusetts, the  paternal  grandmother  of  the  plaintiff,  being 
then  the  owner  of  the  seven  family  portraits,  and  other 
painting,  hereinafter  mentioned,  and  in  possession  thereof, 
at  her  house,  in-  said  Watertown,  executed  under  her  hand 
and  seal,  and  delivered  to  the  plaintiff,  a  bill  of  sale,  or 
deed  of  gift,  of  the  said  eight  paintings,  among  other 
things,  in  the  following  words :  * 

And  the  said  deed  and  gift  were  accepted  by  this  plain- 
tiff, and  the  property  delivered  accordingly. 

Second.  That  among  the  family  paintings,  referred  to  in 
the  aforesaid  bill  of  sale,  or  deed  of  gift,  were  the  follow- 
ing portraits: 

The  portrait  of  Madam  Anne  Bureau,  the  widow  of 
Benjamin  Faneuil  the  elder,  &c.  [specifying  tAem],  which 
said  portraits  are  all  by  the  hands  of  eminent  painters ; 
and  two  of  them,  the  portraits  of  the  said  Andrew  Faneuil 
and  his  wife,  are  supposed,  and  the  plaintiff  believes  justly, 
to  have  been  painted  by  Sir  Peter  Lely ;  and  the  whole  of 
said  portraits  are  of  great  intrinsic  value,  as  works  of  art 
but  of  much  greater  value  to  the  plaintiff,  and  more  highly 
prized  by  him;  from  their  being  the  portraits  of  relatives 
and  ancestors. 

Third.  That  the  said  other  painting,  above  referred  to, 
is  an  old  painting  representing  fire-arms  and  shooting 
tackle,  the  gift  of  a  relative  to  the  said  Jane  Hunt,  as  the 
plaintiff  is  informed  and  believes* 

it  ^>peftring  that  the  pUuntiff  is  entitled  to  it  by  reason  of  the  injury 
to  him.  (Furniss  v.  Brown,  8  How.,  59;  Erpetein  v.  Berg  and 
others,  13  How.,  91.) 

'  The  instrument  gives  the  paintings  to  the  plaintiff,  in  trust,  for 
the  use  of  the  grantor,  during  her  life ;  and  after  her  death,  to  the 
sole  use  and  disposal  of  .the  plaintifif,  in  "  the  confidence  that  be  will 
keep  and  dispose  of  them  as  fiunily  memorials,"  &c. 
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Fourth  That  the  said  Jane  Hant,  after  executing  and 
delivering  the  said  bill  of  sale,  or  deed  of  gift,  and  on  or 
about  the  5th  day  of  July,  1844,  departed  this  life,  at  said 
Watertown,  and  the  said  paintings  were  soon  afterwards 
removed  by  the  plaintiff  to  Charleston,  in  the  State  of 
South  Carolina,  the  plaintiff  then  residing  in  that  place, 
with  his  father,  the  late  Col.  Benjamin  F.  Hunt;  and 
the  said  paintings  remained  in  said  Charleston,  in  the 
plaintiff's  control  and  possession,*  in  the  house  of  his  father, 
till  the  plaintiff's  removal  to  New- York,  in  1863,  when  he 
left  them,  temporarily,  in  his  father's  house,  until  some 
time  in  the  month  of  March,  1854,  when  this  plaintiff  had 
them  packed  up,  and  brought  to  the  city  of  New- York, 
from  Charleston ;  and  on  their  arrival  in  New- York,  as  the 
plaintiff  had  not  then  taken  a  house,  and  had  no  convenient 
place  to  store  them,  he  left  them  in  the  house  of  William 
Mootry,  the  defendant,  for  safe  keeping,  till  the  plaintiff 
should  find  some  other  place  for  them. 

Fifth.  That  afterwards,  and  some  time  in  the  month  of 
June,  1854,  the  plaintiff  having  moved  into  his  own  house, 
in  Sixth-street,  in  the  city  of  New- York,  where  he  now 
resides,  the  said  family  paintings  were  sent  for,  and  the 
said  William  Mootry  was  requested  not  to  retain  the  said 
paintings,  it  being  the  plaintiff's  intention  to  hang  them  on 
the  walls  of  his  own  house,  in  Sixth-street ;  but  the  said 
Mootry  refused  to  give  up  the  said  paintings,  and  has  per- 
sisted in  such  refusal  to  the  present  time. 

Sixth  That  the  said  William  Mootiy  keeps  the  said 
paintings  concealed  from  the  plaintiff,  and  threatens,  as 
the  plaintiff  is  informed  and  believes,  to  cut  or  injure  the 
same,  rather  than  that  the  plaintiff  should  have  them. 

Seventh.  That  no  recovery  in  damages  would  be  an 
adequate  compensation  to  the  plaintiff  for  the  loss  of  the 
said  paintings. 
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Wherefore  the  plaintiff  demands  judgment,  that  the 
Bidd  William  Mootry  restore  the  said  paintings,  hereinbefore 
referred  to,  mito  the  plaintiff,  and  that  a  receiver  may  be 
appointed  by  the  Court,  to  take  the  custody  and  immediate 
possession.thereof,  during  the  pending  of  this  action ;  and, 
that,  in  the  meantime,  the  said  William  Mootry  be  enjoined 
from  disposing  ofj  destroying,  cutting,  mutilating,  injuring, 
concealing,  or  removing  out  of  the  jurisdiction  of  this 
Court,  the  said  paintings,  or  any  of  them* 

FIELD  4  SLUYTER, 

Plaint^ s  Attorneys. 


( No.  25. ) 


Prayer  to  a  complaint^  for  an  injuTiction,  to  restrain  laying 
a  railroad  track  in  a  city;  the  relief  demanded  being 
on  behalf  of  the  plaintiffs  and  all  other  tax  payers  and 
property  ownersy  4^.,  of  the  dty} 

The  plaintiffi,  therefore,  on  their  ovm  behalf,  and  on 
bdialf  of  all  other  tax  payers,  citizens,  and  inhabitants  of 
saii  city,  and  owiiers  of  property  in  said  street,  called 
Bitadway,  pray  and  demand,  that  an  injunction  order 
may  be  issued  and  granted  herein,  by  this  Honorable 
Court,  directed  to  the  said  defendants  [naming  them'}, 
their,  and  each  of  their  associates,  counselors,  attorneys, 
solicitors  and  agents,  and  all  persons  acting  in  aid  or  assis- 
tance of  them,  or  either  of  them,  whereby  they,  and  each 
of  them,  may  be  absolutely  enjoined  and  restrained  fix)m 

1  From  the  case  of  Milhau  v.  Sharp  and  othen  (15  Barb.,  193 ;  17 
Barb.,  435 ;  11  How.,  102). 
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entering  into,  or  upon  said  street,  called  Broadway,  for 
the  purpose  of  laying  or  establishing  a  railroad  therein, 
and  from  digging  up  or  subverting  the  soil,  or  doing  any 
other  act  in  said  Ureet  tending  to  incumber  the  same, 
or  obstruct  the  free  and  common  use  thereof,  as  the  same 
has  been  heretofore  enjoyed,  until  the  further  order  or 
direction  of  this  Court  in  the  premises. 
'  And  the  plaintiffi  further  demand  and  pray,  that  by  the 
judgment  of  this  Coiui;,  such  injunction  may  be  made 
perpetual,  and  that  they  may  have  such  other  and  further 
relief  in  the  premises  as  the  nature  of  the  case  may 
require,  and  as  may  be  agreeable  to  equity  and  good 
conscience. 

McMURRAY  A  HILTON, 

Plaintiffs^  Attorneys. 


(  5.  )  In  Casks  of  Fraud. 

{ No.  26. ) 

To  set  aside  a  judgment  for  foreclosure  of  mortgage  frau^ur 
lently  obtained^  and  for  a  redemption  of  the  mortgaged 
premises. 

Title  of  the  Cause. 

The  abovenamed  plaintiff,  complaining  of  the  alove- 
named  defendant,  alleges  the  following  facts  constititing 
his  cause  of  action : 

That  A.  B.,  late  of,  Ac,  deceased,  the  plaintiff's  late 
father,  on  or  about  the,  Ac,  was  seized  in  his  own  right, 
in  fee  simple,  of  in  and  to  the  following  described  premises : 
[  Describing  them^ 
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That)  by  indenture  of  that  date,  made  between  the 
said  A*  B.  and  the  defendant,  the  said  A.  B.,  in  considera- 
tion of  the  sum  of  $ ^  granted,  bargained  and  sold 

to  the  said  defendant,  his  executors,  administrators  and 
assigns,  the  said  premises,  subject  to  redemption,  on  pay- 
ment of  said  principal  money,  and  lawful  interest,  at  the 
time  therein  mentioned,  and  long  since  past,  as,  by  the 
said  indenture,  reference  being  thereto  had,  will  more 
fiiUy  appear. 

That,  said  A.  B.  departed  this  life  on  the,  Ac,  leaving 
the  plaintiff  his  sole  surviving  heir  at  law,  then  an  infant 
of  the  age  of  twelve  years. 

That,  during  the  plaintiff's  minority,  and  on  or  about 
the,  &c,  the  said  defendant  comimenced  his  action  in  this 
C!ourt,  against  the  plaintiff,  for  a  foreclosure  of  said  mort- 
gaged premises,  but  this  plaintiff  was  not  represented  in 
the  complaint  in  said  action  to  be  then  an  in&nt ;  and  the 
defendant  caused  and  procured  one  C.  D.,  since  deceased, 
who  acted  in  the  management  of  the  affairs  of  plaintiff's 
father,  to  put  in  an  answer  to  said  complaint,  in  the  name 
of  this  plaintiff,  and  without  ever  acquainting  him,  or  any 
of  his  fiiends  or  relatives,  therewith. 

That,  in  said  answer,  a  much  greater  sum  was  admitted 
to  be  due  on  said  mortgage  security  than  was  in  reality 
due ;  and  that  such  proceedings  were  thereupon  further 
had  in  said  action,  that  by  the  collusion  and  fraud  of  said 
C.  D.  and  said  defendent,  it  was  represented  and  shown  to 
the  Court  that  the  sum  mentioned  in  said  answer  was 
actually  due  on  said  mortgage,  and  a  judgment  of  fore- 
closure obtained  against  this  plaintiff,  as  by  the  record 
thereof  will  more  fully  appear,  under  which  judgment  the 
said  premises  were  sold  and  purchased  by  said  defendant, 
who  is  now  in  possession  thereof. 

18 
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That  on  the,  Ac,  the  plaintiff  attamed  the  age  of  twenty- 
one  years,  and  shortly  afterwards,  having  discovered  that 
sach  transactions  had  taken  place  during  his  minority,  re- 
quested the  said  defendant  to  deliver  up  the  possession  of 
said  mortgaged  premises,  on  being  paid  the  principal 
money,  and  interest,  if  any  actually  due  on  said  mortgage, 
after  deducting  the  rents  and  profits  of  said  premises  ac- 
tually received,  or  which  might  have  been  received  by 
the  defendant,  but  that  the  defendant  refused  so  to  do,  or 
to  enter  into  any  accounting  with  the  plaintiff,  of  the 
amount  due  upon  said  mortgage,  principal  and  interest,  or 
of  the  value  of  the  rents  and  profits  of  said  premises,  and 
insisted  upon  his  right  to  hold  the  same  under  said  fore- 
closure sale. 

Wherefore  the  plaintiff  demands  the  judgment  of  this 
C!ourt,  that  said  judgment  of  foreclosure  may  be  set  aside, 
and  declared  fi-audulent  and  void,  and  that  an  account 
may  be  taken  of  what,  if  anything,  is  due  to  the  defen- 
dant for  principal  and  interest  on  said  mortgage ;  and 
that  an  account  may  be  taken  of  the  rents  and  {»t)fit8  of 
the  said  mortgaged  premises  which  have  or  mi^t  have 
been  received , by  the  said  defendant,  or  on  his  behalf;  and 
if  the  same  shall  appear  to  be  more  than  the  principal  and 
interest  due  on  said  mortgage,  then  that  the  defendant 
may  be  adjudged  to  pay  the  residue  thereof  to  the  plain- 
tiff And  that  the  plaintiff  may  be  at  liberty  to  redeem 
the  said  mortgaged  premises,  on  payment  of  the  principal 
and  interest,  if  any,  remaining  due  on  the  said  mortgage, 
and  that  the  said  defendant  may  be  adjudged,  on  being 
paid  such  principal  money  and  interest,  to  deliver  up  to 
the  plaintiff,  or  as  he  shall  appoint,  the  possession  of  said 
mortgaged  premises,  firee  firom  all  incumbrances,  and  to 
deliver  up  aU  title  deeds  and  writings  relative  thereto,  or 
for  such  further,  Ac,  \as  in  No.  1.] 
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(  No.  27. ) 

By  the  heirs  of  a  deceased  grantor,  of  weak  understanding, 
to  vacate  a  deed  of  real  estate  obtained  by  undue  injltience 
and  vnthout  sufficient  consideration. 

Title  of  the  Cause. 

The  above  named  plaintifis,  complaining  of  the  above 
named  defendants,  allege  the  following  fiicts,  constituting 
their  cause  of  action : 

That  all  the  above  named  plaintifEb  are  the  children  and 
constitute  all  the  heirs  at  law  of  A.  B.,  late  of,  &c., 
deceased. 

That  said  A.  B.  died  on  or  about  the day  of , 

intestate. 

That  on  or  about  the day  of ,  the  said  A.  B. 

was  seized  and  possessed  of  the  following  described  lands 
and  tenements,  situate,  &c. :  [^Describing  them.'] 

That  bemg  so  seized  and  possessed,  the  said  A.  B.,  on 
or  about  the  day  last  mentioned,  was  induced  and  per- 
suaded, as  hereinafter  set  forth,  to  execute,  acknowledge 
and  deliver  to  the  defendant  a  deed  of  a  portion  of  said 
premises,  to  wit,  a  house  and  lot,  situate,  Ac :  [Describing 
the  premises.'] 

That  said  premises  so  conveyed,  as  plaintifis  are  informed 
and  believe,  are  worth  the  sum  of  $3,000. 

That  the  consideration  mentioned  in  said  deed  is  the 
sum  of  $1,000,  and  that,  as  plaintifib  are  further  informed 
and  believe,  but  a  very  inconsiderable  part  of  such  consi- 
deration was  actually  paid  or  rendered  said  A.  B.,  that  is  to 
say,  not  more  than  $50  in  money,  in  small  sums  from  time 
to  time,  as  his  necessities  might  require,  and  the  value  of 
not  exceeding  $100  more  in  boarding  the  said  A.  B.  for  a 
period  of  about  six  months  immediately  preceding  his  death. 
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That  said  A.  B.,  at  the  tune  of  the  execution  of  said 
conveyance,  was  about  seventy-eight  years  of  age. 

That  his  mental  faculties  had  become  considerably* 
impaired  by  reason  of  sickness  and  old  age,  and  had  been 
so  for  several  years  prior  to  his  death,  and  to  such  a  degree 
as  to  render  him  incapable  of  guarding  himself  from  impo- 
sition, or  of  the  prudent  and  proper  management  of  his 
affairs. 

That  for  more  than  ten  years  prior  to  the  month  of 

last,  the  said  A.  B.  resided  in  said  house,  so  conveyed,  with 
said  A.  D.  B.,  his  son,  and  one  of  the  plaintiffii  in  this 
action,  where  he  was  suitably  provided  with  everything 
necessary  for  his  comfortable  maintenance,  and  where  he 
was  treated  with  the  utmost  kindness  and  attention  by 
said  A.  D.  B.  and  the  members  of  his  family. 

That  in  said  month  of last,  he  left  the  house  of 

said  plaintiff,  A.  D.  B.,  without  assigning  any  cause  there- 
for, and  in  opposition  to  the  remonstrances  and  pursuasions 
of  said  A.  D.  B.,  and  went  to  reside  with  the  defendant, 
at  his  dwelling,  about  a  mile  distant  from  the  residence 
of  said  A.  D.  B. 

That,  as  plaintiflEs  are  informed  and  believe,  he  was 
induced  to  do  so  by  the  persuasions  of  said  defendant, 
made  with  the  intention  and  design,  as  plaintifl^  believe, 
of  improperly  obtaining  from  said  A.  B.  a  portion  of  his 
property. 

That  said  A.  B.  continued  to  reside  with  said  defendant 
from  the  time  he  left  the  residence  of  said  A.  D.  B.,  up  to 
the  time  of  his  death,  and  during  that  period  never  visited 
the  said  A.  D.  B.  or  any  other  member  of  the  family, 
although  he  was  frequently  and  kindly  requested  so  to  do, 
but  seemed,  on  every  occasion,  when  spoken  to  by  them, 
to  desire  to  shun  all  intercourse  and  conversation  with  any 
member  of  his  family,  and  very  rarely  left  the  premises  of 
the  defendant. 
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And  the  plaintiffi  aUege,  upon  their  information  and 
belief,  that  said  defendant,  contriving  and  intending  to 
defraud  said  A.  B.  of  his  property,  or  a  portion  thereof, 
attempted  to,  and  did,  without  cause,  prejudice  the  mind  of 
said  A.  B.  against  the  members  of  his  own  family,  and  by 
means  of  fiedse  representations  and  improper  and  undue 
influence,  aided  by  the  weakness  of  understanding  of  the 
said  A.  B.,  did  prevail  upon  him  to  execute,  acknowledge 
and  deliver  the  above  mentioned  conveyance  of  said  pre- 
mises, and  for  no  other  consideration,  whatever,  than  as 
hereinbefore  mentioned. 

That  said  deed  was  recorded  in  the  clerk's  office  of 

county,  on  the,  &c.,  and  said  defendant  has  not  attempted 
to  convey  said  premises. 

Wherefore  the  plaintiffs  demand  judgment,  that  the 
said  deed  may  be  declared  null  and  void,  and  may  be 
canceled  and  discharged  of  record,  and  that  the  title  of 
the  plaintiffi  in  and  to  said  premises,  and  every  part 
thereof,  may  be  confirmed  and  established,  as  against  said 
defendant  and  all  persons  claiming  through  or  under  him, 
or  for  such  other,  Ac  [as  in  No.  1]. 
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(  No.  28,  ) 

By  the  grantarj  to  $et  aside  and  declare  void  his  awn  deedy 
for  fraud  and  undue  infiuence^   and   on  account  of  his 
mental  incapacity. 

SUPREME  COURT — Schoharie  County. 


John  Walker 

Int  Hubbard,  m  adminiBtrator,  Eluab«th  M. 
Spencer,  widow  and  adminutratriz,  Or- 
lando Spenoer,  ai  administrator  and  heir, 
and  William  IL  Spctaoer  and  Jared  Spen- 
eer,  hein  of  Chaneeltor  Speneer,  deoeaaed.' 

The  complaint  of  John  Walker,  the  plaintiff  in  this  suit, 
respectfully  shows,  that  he  will  be  83  years  old  on  the 
2dd  day  of  September,  1849,  and  has,  for  above  40  years, 
last  past,  resided  in  the  town  of  Broome,  Schoharie 
county. 

That  he  has  a  wife  and  six  children,  now  living  (one 
son  and  five  daughters) ;  that  another  son  of  said  plaintiff 
died  on  or  about  the  15th  of  December,  1846,  leaving  a 
widow  and  seven  children,  all  residents  of  said  county. 

That  the  plaintiff,  in  December,  1846,  had  a  severe 
attack  of  fever,  which  confined  him  to  his  house,  and  most 
of  the  time  to  his  bed,  till  the  month  of  April,  1847. 

That  the  mind  of  said  plaintiff,  firom  the  effects  of  such 
sickness,  added  to  the  infirmities  of  age  and  physical  de- 
bility, became  so  impaired  as  to  render  him  wholly  inca- 

'  The  oonTeyanoe  sought  to  be  set  aside  is  in  the  n&tore  of  a  lease 
during  the  life  of  the  plaintiff,  with  remainder  to  the  heirs  of  the 
lessee  and  grantee,  in  fee;  the  grantee  having  died  before  the 
termination  of  the  lease,  his  administrators,  as  well  as  his  heirs,  are 
made  parties  defendant.  [See,  post,  145.] 
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pable  of  transacting  his  own  business,  and  to  make  him 
wholly  dependent  upon  others  for  the  management  of  his 
aflSurs,  and  that  the  said  plaintiff  has  ever  since  remained, 
and  is  now,  weak  in  body  and  mind,  and  incapable  of 
managing  his  buoness  affairs  with  adequate  discretion* 

That  one  Chancellor  Spencer  (now  deceased),  who  was 
the  son-in-law  of  the  said  plaintiff,  had  acted  as  the  coun- 
selor and  adviser  of  said  plaintiff,  in  most  of  his  business 
transactions,  for  a  long  time  previous  to  such  sickness ;  and 
that  during  such  sickness,  possessing  the  entire  confidence 
of  said  plaintiff,  he,  the  said  Chancellor,  acted  as  the 
attomejr  and  general  agent  of  said  plaintiff,  in  all  of  his 
business  transactions,  and  exercised  entire  and  exclusive 
control  over  the  same. 

That  the  said  plaintiff^  on  the  19th  day  of  April,  1847, 
and  for  a  long  time  previous  thereto,  was  the  owner  in  fee 
of  a  certain  farm  at  his  said  place  of  residence,  worth,  at 
least,  $3,500,  which  constituted  his  whole  property,  except 
a  small  amount  of  personal  property,  not  exceeding  enough 
to  pay  the  demands  against  him. 

That  the  said  Chancellor,  designedly,  to  obtain  the 
property  aforesaid  of  said  plaintiff  for  little  or  no  conside- 
ration, knowing  the  influence  he  already  possessed  over 
said  plaintiff,  with  the  design  aforesaid,  and  the  better  to 
enable  him  to  accomplish  his  purposes,  appeared  to  take 
an  unusual  interest  in  the  welfare  of  the  said  plaintiff,  and 
by  flattery  and  various  other  devices,  as  the  confidant, 
adviser  and  attorney  of  said  plaintiff,  acquired  such  an 
undue  influence  over  him  as  to  obtain  and  exercise  entire 
control  of  the  mind  and  business  matters  of  the  said 
plaintiff.    ' 

That  said  plaintiff,  stiU  being  so  enfeebled  and  weak  in 
mind,  and  incompetent,  and  under  the  influence  of  the 
said  Chancellor,  was  induced  and  influenced  by  the  said 
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Chancellor,  to  make  and  execute  the  writmgi  a  copy  of 
which  is  hereto  annexed,  marked  **A,'*  by  virtue  of 
which  the  said  Chancellor  has  taken  possession  of,  and  his 
heirs  and  representatives  still  retain  possession  of,  his  said 
farm,  mentioned  in  said  contract  and  referred  to  above. 
That  the  said  Chancellor,  knowing  that  the  said  plaintiff 
was  to  be  at  the  village  of  Durham  on  the  19th  day  of 
April,  1847  ( the  day  of  executing  said  writing),  where 
he  would  be  free  from  the  influence  of  any  portion  of  his 
family  or  friends,  desired  the  said  plaintiff  to  give  him  a 
writing,  expressing  the  terms  upon  which  he,  said  Spen- 
cer, should  6ome  to  reside  with  him,  said  plaintiff* 

That  the  said  plaintiff  informed  the  said  Chancellor  that 
he  vmhed  to  have  the  matter  delayed,  and  that  he  could 
come  to  his,  plaintiff's,  house  at  some  friture  time,  when 
he,  said  plaintiff,  would  give  him,  said  Chancellor,  a 
writing,  as  he,  the  said  plaintiff,  was  then  so  feeble  in 
body  and  mind  that  he,  said  plaintiff,  felt  unable  to 
make  any  writing  understandingly,  and  so  infonned  the 
said  Chancellor  at  the  time. 

That  the  said  Chancellor  thereupon  stated  to  said 
plaintiff,  that  he,  the  said  Chancellor,  would  be  liable 
to  censure  if  he  should  do  it  himself  at  the  plaintiff's 
house,  and  that  he,  the  said  Chancellor,  would  pay  the 
whole  expense,  and  that,  if  said  plaintiff  was  dissatisfied 
with  any  part  of  said  agreement,  he,  said  Chancellor, 
would  at  any  time  thereafter  modify  or  alter  it,  as  the  said 
plaintiff  might  wish. 

That  plaintiff  being  weak  and  feeble,  as  above  men- 
tioned, was  thereby  induced  by  the  said  Chancellor  to 
execute  the  writing  above  referred  to,  believing  that  any 
alterations  would  be  made,  at  any  time  thereafter,  upon 
said  plaintiff's  request. 
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That  said  plaintiff  afterwards  learned  and  onderstood 
the  effect  and  meaning  of  the  said  writing,  which  was  to 
deprive  him  of  adequate  means  to  support  himself  and 
family,  and  that,  for  comparatively  no  consideration,  the 
said  farm  was  leased  to  the  said  Chancellor  during  the 
life  of  the  said  plaintiff,  and,  after  the  decease  of  the  said 
plaintiff,  to  the  said  Chancellor  and  his  heirs  forever,  thus 
dirinheriting  said  plaintiff's  remaimng  children,  being 
equally  needy  and  having  equal  claims  upon  the  bounty 
of  the  said  plaintiff. 

That  immediately  after  hearing  and  fuUy  understanding 
the  effect  of  the  said  writing,  the  plaintiff  requested  the 
said  Chancellor  to  change,  alter  or  surrender  up  the  said 
writing,  but  the  said  Chancellor  refused  to  do  either,  and 
told  the  said  plaintiff  that  he  should  abide  by  the  terms  of 
the  writing. 

That  the  said  Chancellor,  in  the  spring  of  1847,  smt 
his  sons  Orlando  and  Jared  to  cultivate  said  farm,  who 
have  cultivated  the  same  in  so  unfannerlike  and  negligent 
a  manner  as  to  leave  the  plaintiff  very  inadequate  means 
of  support,  and  who  have  also  ill  treated  the  said  plaintiff, 
with  the  said  Chancellor'9  approbation,  while  residing  on 
the  said  fann  aforesaid. 

That  the  said  Chancellor  died  in  June,  1849,  leaving 
the  said  Elizabeth  M.  Spencer,  his  wife,  a  widow,  and 
the  sidd  Orlando,  Jared  and  Wm.  M.  Spencer  his  sole 
surviving  children,  the  last  of  whom  is  under  the  age  of 
twenty-one. 

That  since  the  death  of  the  said  Chancellor,  the  said 
Elizabeth  M.  and  Orlando  Spencer  and  Ira  Hubbard  have 
been  duly  appointed  administratrix  and  administrators  of 
the  effects  of  the  said  Chancellor,  and  have  entered  upon 
their  duties  as  such  administrators,  as  the  plaintiff  is  in- 
formed and  believes  to  be  true. 
19 
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That,  88  the  plaintiff  is  infonned  and  Relieves  to  be 
true,  the  said  Chancellor  died  without  having  made  any 
will  or  testament.  The  said  plaintiff  avers  that  he  never 
at  any  time  had  any  intention  of  giving  the  said  Chancellor, 
his  heirs,  or  either  of  them,  any  greater  sum  than  to  his 
other  children,  or  to  divest  himself  of  the  control  of  his 
said  fann  aforesaid,  and  that,  at  the  time  of  making  the 
said  writing,  above  referred  to,  he,  said  plaintiff,  was  so 
enfeebled  in  body  and  mind  that  he  did  not  fully  com- 
prehend or  understand  the  terms  of  the  same,  else  he 
would  not  have  executed  said  writing.  That  the  same  is 
the  act  of  the  said  Chancellor,  and  not  of  the  said  plain- 
tiff, it  being  the  effect  of  an  undue  influence  exercised  by 
said  Chancellor  on  the  enfeebled  intellect  of  the  said 
plaintiff 

Therefore,  the  said  plaintiff  prays  that  said  writing  be 
adjudged  null  and  void,  and  that  the  personal  representa- 
tives account  to  said  plaintiff  for  the  rents  and  profits  of 
the  said  farm,  and  that  the  plaintiff  recover  possession 
thereof,  or  for  such  other  order  or  relief  as  the  said  Court 
may  deem  proper  to  grant,  with  costs  of  this  action. 

J.  MACKEY, 

Plaintiff  ^s  Attorney. 
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(  No.  29. ) 

To  set  ands  a  fraitduUTU  transfer  of  personal  property^  in 
favor  of  a  judgment  creditor^  praying  an  injunction  and 
receiver^  * 

SUPERIOR  COURT— Cnr  of  New- York. 


Coe  Sb  Baohanaa  and  Ghauneey  Kilmer 

Arthur  Morrell,  John  CHara,  John  Gamp- 
bell  and  Aogustine  Smith. 


Coe  S.  Buchanan  and  Chauncey  Kilmer,  plaintiffi,  com- 
plain and  allege : 

First.  That  on  the  2d  day  of  Febraary,  1856,  they 
recovered  a  judgment,  in  an  action  in  this  Court,  against 
the  above  named  defendant,  Arthur  Morrell,  for  $1,654.86, 
as  appears  by  the  judgment  roll  and  proceedings  on  file 
in  the  office  of  the  clerk  of  this  Court ;  that  on  the  same 
day  the  judgment  was  docketed  in  the  office  of  the  clerk 
of  the  city  and  county  of  New-York,  and  an  execution 
thereupon  against  the  property  of  the  judgment  debtor 
was  duly  issued  in  due  form  to  the  sheriiT  of  said  city  and 
county. 

Second.  That  the  said  sheriff  has  returned  the  said 
execution  to  the  clerk  of  said  Court,  wholly  unsatisfied, 
as  appears  by  the  said  execution  and  the  return  of  the 
said  sheriff  endorsed  thereon,  now  on  file  in  the  office  of 
the  said  clerk ;  that  the  said  judgment  is  still  wholly 
unpaid  and  unsatisfied,  and  the  whole  amount  thereof,  with 
interest,  is  due  to  the  plaintiff  from  the  said  Morrell. 

'  See,  fKmt^  Nob.  34,  35,  oomplaints  in  the  nature  of  a  creditor's  bill, 
to  Bet  aside  frandalent  assignment  of  property,  and  to  reach  equitable 
assets. 
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Third.  That  all  the  said  judgments^  were  recovered 
upon  debts  of  the  said  Morrell,  contracted  previous  to  the 
making  of  the  transfer  hereinafter  mentioned. 

Fourth.  That  the  defendant,  Morrell,  was  a  manufactu- 
rer of  blank  books  and  stationery,  in  the  city  of  New- 
York,  and  kept  a  storg  in  Park  Bow,  stocked  with  blank 
books  and  stationery,  and  a  factory  in  said  city,  with 
machinery  and  stock ;  the  value  of  the  said  stock  in  the 
store  being,  as  the  plaintiffi  are  informed  and  believe, 
from  $10,000  to  $12,000,  and  of  the  machinery  and  stock 
in  the  factory  being,  as  the  plaintifis  are  informed  and 
believe,  $14,000  or  thereabouts,  the  said  machinery  being 
subject  to  a  chattel  mortgage,  held  by  John  Campbell  & 
Ck).,  which  firm  was  composed  of  the  said  John  Campbell 
and  the  said  Augustine  Smith  ( the  said  Smith  being  the 
active  and  managing  partner  of  said  firm),  for  $5,500, 
although  the  value  thereof  did  not  exceed  $4,500. 

Fifth.  That  subsequent  to  the  contracting  of  said  debts, 
and  about  the  month  of  October,  1852,  the  said  Morrel 
failed  in  business,  and  stopped  payment,  and  in  anticipa- 
tion of  the  said  failure,  and  shortly  previous  thereto,  he 
conspired  with  the  defendants.  Smith  and  O'Hara,  to 
dispose  of  his  property,  in  fraud  of  his  creditors,  and  to 
conceal  or  cover  up  the  same,  so  that  his  creditors  could 
not  reach  it ;  and,  as  the  plaintiffi  are  informed  and  believel 
in  pursuance  of  this  scheme,  and  with  intent  to  delay  and 
defi-aud  the  said  creditors,  the  said  Smith  and  O'Hara 
mutually  arranged  and  agreed  that,  after  the  transfer 
should  be  made  to  O'Hara,  as  hereinafter  mentioned,  the 
mortgage  which  John  Campbell  &  Co.  held  upon  the 

'  The  complaint  in  this  case  set  forth  two  other  judgments,  reco- 
vered against  the  defendant,  MorreU,  by  other  parties,  and  assigned  by 
them  to  the  plaintifiEs,  with  the  proceedings  by  ezecation,  &c.,  upon 
the  same,  in  all  respects  similar  to  the  foregoing. 
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said  machinery  should  be  foreclosed,  and  the  property 
sold  and  bid  in  by  the  said  Smith,  and  that  the  deficiency, 
then  existing  between  the  amount  of  the  mortgage  and  the 
price  bid,  should  be  paid  to  the  said  Smith  by  the  defen- 
dant, O'Hara ;  and  that,  as  the  plaintiffii  are  informed  and 
believe,  the  defendants.  Smith,  O'Hara  and  Morrell,  further 
arranged  and  agreed,  that  all  the  property  in  the  said  store 
and  factory  should  be  transferred  and  delivered  to  the 
defendant,  O'Hara,  at  the  nominal  price  of  $8,000,  or 
thereabouts,  which  the  said  O'Hara  should  pay  in  notes, 
and  Morrell  should  use  in  effecting  favorable  compromises 
with  his  creditors;  that,  as  the  plaintifGs  are  informed 
and  believe,  it  was  further  arranged  and  agreed  between 
the  defendants,  that  the  defendant,  O'Hara,  should  go  on 
in  hiB  own  name  with  the  buBiness  previously  conducted 
by  Morrell,  and  should  employ  Morrell  as  managing  agent 
at  a  nominal  salary  of  $1,000  a  year — ^that  the  business 
should  be  thus  continued  for  two  years,  to  give  Morrell  an 
opportunity  to  buy  up,  at  a  low  rate,  the  claims  against 
him,  held  by  his  creditors,  and  at  the  end  of  that  time 
O'Hara  should  pay  over  and  redeliver  to  Morrell  all  the 
residue  of  said  property  and  effects,  and  the  proceeds  and 
profits  thereof^  after  deducting  $4,000  a  year  for  his  own 
compensation,  and  the  amount  of  the  notes  given  by  him 
as  aforesaid ;  and  it  was  further  arranged  and  agreed,  that 
if  the  defendant,  MorreU,  could  procure  a  purchaser  of 
said  property,  at  a  fair  price,  the  said  O'Hara  should  sell 
the  same  to  said  purchaser  in  his  own  name,  and,  after 
making  the  deductions  above  mentioned,  should  pay  over 
the  balance  to  the  said  Morrell. 

Sixth.  That,  as  the  plaintifb  are  informed  and  believe,  in 
pursuance  of  this  arrangement,  the  defendaiit,  Augustine 
Smith,  foreclosed  the  mortgage  and  bought  in  the  property 
at  $4,000,  and  immediately  transferred  the  same  to  O'Hara, 
who  paid  him  $6,600  therefor,  that  being  the  amount  of 
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said  mortgage,  which  amonnt  the  said  Smith  received  for, 
and  paid  over  to,  the  said  firm  of  John  Campbell  &  Co. 

Seventh.  That,  as  the  plamtiffl  are  informed  and  believe, 
also  in  pursuance  of  said  arrangem^,  the  other  property 
of  Morrell  in  the  factory,  and  that  in  the  store,  was  trans- 
ferred by  Morrell  to  O'Hara,  for  the  said  sum  of  $8,000, 
paid  in  notes  as  aforesaid,  who  continued  in  the  business, 
employing  MoircU  as  managing  agent;  and  the  said 
O'Hara  has  made  a  large  profit  hereon,  and  at  least 
$5,000  a  year,  and  that  the  said  O'Hara  still  continues  in 
said  business,  and  in  possession  of  the  said  goods  and 
property,  or  the  proceeds  and  profits  thereof. 

Wherefore  the  plaintifis  demand  judgment,  that  the 
transfer  of  his  property,  by  the  defendant  Morrell  to  the 
defendant  O'Hara,  may  be  adjudged  firaudulent  and  void, 
as  against  the  plaintiffi;  and  that  the  said  defendant, 
O'Hara,  be  enjoined  and  restrained  from  selling,  assigning, 
or  in  any  way  disposing  of  the  machinery  and  stock  in 
said  blank  book  manufactory,  transferred  to  him  by  said 
Morrell,  or  said  Smith,  and  the  goods  and  stock  in 
the  store  transferred  to  him  by  said  Morrell,  or  the 
proceeds  and  profits  thereof;  that  a  receiver  may  be 
appointed  to  take  possession  of  the  said  property,  and 
the  proceeds  and  profits  thereof;  that  the  said  O'Hara 
may  be  compelled  to  account  to  said  receiver  for  the  profits 
of  Baid  rtore  and  manufactory,  since  the  said  transfer;  that 
the  said  John  Campbell  and  Augustine  Smith  may  be 
compelled  to  pay  over  to  said  receiver  $1,500,  being  the 
sum  received  by  them  over  and  above  the  amount  that 
the  mortgaged  machinery  brought  at  the  sale,  and  that 
the  property  taken  possession  of  by  said  receiver,  or  col- 
lected by  him,  may  be  sold  and  appropriated  to  the  pay- 
ment of  the  judgments  held  by  the  plaintifis. 

FIELD  &  SLUYTER, 

Plaintiffs*  Altomeyi. 
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(  No.  30. ) 

To  restrain  defendantSy  claiming  under  a  will  alleged  to  be 
fraudvient    and  void^  from  asterting  claims  thereunder 
against  the  plaintiffft  the  grantee  of  the  heirs  at  law^  in 
possession^  and  to  declare  such  wiU  null  and  void* 

SUPREME  COURT— County  of  Chenango. 


Derick  H.  Wells 
agt 

VftD  Der  hjn  Palmer,  John  DsTey  and 
Elusabeth  Dftvey  his  wife,  William  Ben- 
sehoter  and  Jane  Benschoter  his  wife, 
[and  MrJOM  ciktr  deftndanti,  naming 
ihmn,Y 


The  complaint  of  the  said  pliuntiff  respectfully  shows 

■ 

to  this  court,  that  on  or  before  the  1st  day  of  April,  1854, 
this  plaintiff  became  seized,  in  fee  simple,  for  a  full  con- 
sideration, of  the  following  described  real  estate :  [Here  set 
forth  description.'} 

That  the  aforesaid  real  estate,  as  the  plaintiff  is  informed 
and  believes,  has  been  in  the  possession  of  those  claiming 
title,  derived  from  the  daughters  of  Andrew  Achom, 
deceased,  hereinafter  mentioned,  since  some  time  in  1831 ; 
the  said  premises  being  part  of  that  certain  farm  of  land, 
now  in  the  town  of  Oxford,  of  the  residue  of  which  the 
said  Andrew  Achom  died  seized,  described  as  follows: 
I  Describing  the  premises.'} 

That  the  said  plaintiff  has  been  in  the  possession  oi  the 
said  real  estate,  first  above  described,  which  is,  in  value, 

'  The  defendants  sre  the  deyiaees  named  in  the  will,  which  plaintiff 
claims  to  be  yoid ;  he,  the  plaintifi^  claiming  title,  by  grant,  through 
the  heiTB  at  law. 
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several  thousand  dollars,  since  the  Ist  day  of  April,  1854, 
and  has  cultivated  and  unproved  the  same,  and  that  the 
conveyances,  thereof,  to  this  plaintiff,  are  by  warrantee 
deeds* 

That  this  plaintiff,  before  he  purchased  said  real  estate, 
was  informed  by  the  grantors  thereof  to  him,  the  said 
plaintiff,  that  the  title  to  said  real  estate  was  perfect,  and 
that  if  the  plaintiff  became  the  purchaser  thereof,  he 
would  obtain  an  absolute  title,  in  fee  simple,  free  from 
any  cloud  or  incumbrance  thereon ;  and  this  plaintiff,  not 
knowing  to  the  contrary,  became  the  purchaser  thereof. 

That  this  plaintiff  has,  since  he  became  the  purchaser 
of  said  real  estate,  been  informed,  and  he  believes  and 
charges  to  be  true,  that  one  Andrew  Achom,  on  or  about 
the  12th  day  of  March,  1825,  was  seized,  in  fee  simple,  of 
said  real  estate ;  and  that  it  is  pretended  by  the  defendants 
in  this  action,  or  some  of  them,  that  the  said  Andrew 
Achom,  on  said  12th  day  of  March,  1825,  made  his  last 
will  and  testament,  a  copy  of  which  said  last  will  and 
testament  is  hereunto  annexed,  marked  Schedule  A,  and 
which  forms  a  part  of  this  complaint. 

That  soon  after  the  date  of  said  will,  the  said  Andrew 
Achom  died ;  and  that,  on  or  about  the  8th  day  of  August, 
1825,  the  said  will  was  admitted  to  probate,  by  the  then 
surrogate  of  the  county  of  Chenango. 

That  Jemima  Achom,  therein  mentioned,  the  widow  of 
said  Andrew  Achom,  has  since  died ;  and  that  the  three 
daughters  of  the  said  Andrew  Achom,  in  said  will  men- 
tioned, are  Amy  Palmer,  Mary  D.  Mill  and  Anna  Prentice, 
all  of  whom  are  now  living,  and  each  of  them  is  over  60 
years  of  age. 

That  the  said  Amy  Palmer,  Mary  D.  Mill  and  Anna 
Prentice  were,  and  are,  the  only  heirs  at  law  of  the  said 
Andrew  Achom,  deceased,  and  have,  with  their  husbands, 
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since  the  death  of  said  Andrew  Achom,  duly  conveyed  all 
their  title  in  and  to  the  real  estate  aforesaid ;  and  this 
plaintiff  claims,  and  has  derived,  title  thereto  through  their 
grantees. 

That  the  children  of  the  said  Amy  Palmer,  now  living, 
are  the  defendants  [naming  them'\y  all  of  whom  are  non- 
residents of  the  State  of  New-Tork,  and  are  over  21  years 
of  age,  except  said  Van  Buren  Palmer,  who  is  under  21 
years  of  age. 

That  the  children  of  the  said  Mary  D.  Mill,  now  living, 
are  the  defendants,  [mentioning  ihem.'\ 

That  the  children  of  the  said  Anna  Prentice,  now  living, 
are  the  defendants,  [mentioning  them.'] 

That  plaintiff  is  informed  and  believes  that  the  execu- 
tion of  said  will  was  obtained  by  fraud  and  undue  influence, 
and  that  at  a  time  when  the  said  Andrew  Achom,  de- 
ceased, was  incapable  of  transacting  business ;  and  also, 
that  the  said  Andrew  Achom  had  been,  and  was  for  some 
time  previous  to,  and  up  to,  and  at  the  date  and  time  of, 
the  execution  of  said  will,  addicted  to  the  habit  of  drink- 
ing to  intoxication,  and,  in  consequence  thereof,  was  liable 
to  be  imposed  upon,  and  that  some  person  or  persons,  un- 
known to  this  plaintiff,  took  advantage  of  such  weakness 
and  infirmity  of  the  said  Andrew  Achom  to  cause  him  to 
execute  the  said  will ;  and  this  plaintiff  is  informed  and 
believes,  that  the  said  will  was  not  executed  by  the 
said  Andrew  Achom,  at  a  time  when  he  was  sober  and 
capable  of  transacting  business,  and  that,  at  the  time  of 
the  execution  thereof,  the  said  Andrew  Achom  had  not, 
on  his  part,  a  foil  knowledge  of  its  nature  and  contents. 

That  the  plaintiff  is  informed  and  believes,  that  several 
of  the  said  defendants,  relying  on  said  wiU  for  their  title, 
threaten  to  bring  actions  to  recover  the  real  estate  afore- 
sud,  now  in  plaintiff's  possession,  on  the  death  of  said 

20 
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daughter  of  the  said  Andrew  Achom;  and  the  plaintiff 
has  cause  to  fear,  and  does  fear,  that  most,  if  not  all,  of 
said  defendants  will  hereafter  bring  their  several  actions  to 
recover  their  pretended  claim  to  said  real  estate  under  said 
wiU,  unless  restrained  by  a  judgment  of  this  court,  declar- 
ing said  will  to  be  void.  And  this  plaintiff  is  further 
infonned  and  believes,  that  the  claim  of  right  of  each  of 
the  defendants  arises  fiom  said  will,  and  fix>m  no  other 
source. 

The  plaintiff  therefore  demands  judgment,  declaring 
the  said  wiU  void  as  against  this  plaintiff,  and  his  heirs  and 
assigns'  right  and  title  to  the  premises  aforesaid,  and  per- 
petually enjoining  the  defendants,  and  each  of  them,  firom 
asserting  any  claim  xmder  said  will,  vnth  costs  only  as 
against  such  of  the  defendants  as  shall  contest  or  deny  the 
plaintiff's  right  to  a  judgment  declaring  said  will  void,  as 
aforesaid. 

HENRY  R.  MYGATT, 

PlaintiffU  Attorney* 


( No.  31. ) 


Prayer  of  a  complaint^  by  certain  devisees  in  a  wUU  to  set 
aside  deeds  (executed  subsequently  to  maJdng  the  wUl)  of 
a  portion  of  the  premises  devisedj  on  the  ground  of  the 
mental  incapa^nty  of  the  grantor ^  and  fraud  in  obtaining 
such  deeds;  prayings  aJso,  an  issue  to  try  the  mental 
capacity  of  the  grantor. 

That  it  may  be  declared  that  the  said  pretended  convey- 
ances, purporting  to  be  signed  and  executed  by  said  C.  L. 
to  the  said  A.  R.  and  to  the  said  D.  R.,  are,  and  that  each 
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of  said  pretended  conveyances  is,  void  and  of  no  effect, 
and  that  the  lands  and  real  estate,  described  i^  said  con- 
veyances, belonged  to  said  C.  L.  at  the  time  of  his  death, 
and  was,  and  is,  part  and  parcel  of  the  real  estate  devised 
by  the  last  will  and  testament  of  said  0.  L. ;  and  that 
the  said  D.  R.,  and  A*  his  wife,  may  be  adjudged  to 
deliver  up  the  said  pretended  conveyances  to  be  canceled ; 
and  that  an  issue  or  issues,  if  necessary,  may  be  directed, 
to  try  whether  the  said  C.  L.  was  of  sound  mind  and 
moitally  capable  of  executing  the  said  pretended  convey- 
ances, and  whether  the  same  were  duly  executed  by  him, 
and  whether  they  are  valid  and  effectual  and  operative 
conveyances,  and  that  all  proper  directions  may  be  given 
for  that  purpose ;  and  that  the  said  D.  R.,  and  A.  his  wife, 
may  be  restrained  and  enjoined  by  the  order  and  judg- 
ment of  this  court,  from  claiming  any  interest,  right  or 
title,  under  or  by  virtue  of  said  pretended  conveyances, 
or  either  of  them ;  and  that  said  D.  R.  may  account  for  the 
rents  and  profit  of  the  lands  in  the  county  of  Washington, 
since  the  decease  of  said  C.  L. ;  and  that  the  plaintifSs 
may  have  such  further  relief,  or  may  have  such  other 
relief,  as  the  nature  of  their  cases  shall  require  and  as 
diall  be  agreeable  to  equity. 
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(  No.  32.  ) 

By  vendee^  to  recover  money  paid  vendor  on  a  contract  for 
the  sale  qflandj  where  there  have  been  fraudulent  represen- 
tationSi  or  a  mistake  in  regard  to  the  quantity  of  land 
purchased} 

SUPERIOR  COURT— Crrr  of  New- York. 


Edward  Belknap 

ogt, 

Benjamin  T.  Sealey. 


Edward  Belknap,  plaintiff  in  this  action,  oomplainB  of 
Benjamin  T.  Sealey,  defendant,  that  the  said  plaintiff,  on 
or  about  the  22d  day  of  February,  1851,  at  the  city  of 
New- York,  aforesaid,  bargained  with  the  defendant  to  buy 
of  him  a  certain  piece  or  parcel  of  ground,  of  the  said 
defendant,  situated  and  lying  at  and  near  the  southeast 
comer  of  Atlantic-street  and  Clason-avenue,  in  the  ninth 
ward  in  the  city  of  Brookljm,  in  the  county  of  Kings  and 
State  aforesaid ;  and  the  said  defendant,  well  knowing  the 
said  premises  to  be  and  contain  a  much  less  quantity 
than  eight  acres  and  one  hundred  and  fifty-four  perches  of 
land,  to  wit,   the  quantity  of  four  acres  and  eight  hun- 

^  The  case  \s  reported,  4  Keman,  144,  and  the  oompUint  is  giren 
▼erbatim.  The  Court  of  Appeals  held  that  a  Court  of  Equity  will, 
on  the  application  of  the  yendee,  rescind  an  execatoiy  contract  for 
the  purchase  of  land,  on  the  ground  of  mistake  in  the  quantity^  not- 
withstanding the  premises  are  described  by  metes  and  bounds,  and 
the  term  '*  more  or  less "  is  added,  after  a  statement  of  the  quan- 
tity, where  the  mistake,  on  the  part  of  the  purchaser,  was  caused  by 
the  misrepresentation  of  the  vendor,  although  not  fraudulently  made, 
and  where  the  mistake  so  essentially  affected  the  value  of  the  premi- 
ses that  the  contract  would  not  have  been  made  had  it  not  existed. 
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dred  and  five  one-thousaQdth  parts  of  aa  acre  only,  by 
then  and  there  falsely,  and,  as  plaintiff  believes,  fraudu- 
lently, representing  or  causing  the  said  premises  to  be 
represented  to  the  plaintiff  to  be  and  contain  eight  acres 
and  one  hundred  and  fifty-four  perches  of  land,  falsely, 
and,  as  plaintiff  believes,  firaudulently  and  deceitfully, 
induced  the  plaintiff  to  buy  the  said  premises,^  and  sold 
the  said  premises  to  the  plaintiff  for  the  sum  of  $14,000, 
lawfiil  money  of  the  United  States  of  America ;  that 
plaintiff  paid  to  the  defendant  the  sum  of  $1,000,  lawful 
money,  as  aforesaid,  on  or  about  the  said  22d  day  of 
February,  1851,  part  and  parcel  of  said  purchase  money. 

And  plaintiff  says,  that  said  premises  so  sold  by  the 
de£mdant  to  him,  as  aforesaid,  were  not,  and  did  not 
contain,  eight  acres  and  one  hundred  and  fifty-four  perches 
6f  land;  but,  on  the  contrary,  contained  the  quantity  of 
four  acres  and  eight  hundred  and  five  one-thousandth  parts 
of  an  acre  only. 

And  plaintiff  says,  that  so  the  said  defendant  falsely, 
and,  as  he  believes,  fi-audulently,  deceived  and  defiraudedthe 
plaintiff,  in  the  said  sale  to  the  plaintiff,  and  thereby  he, 
the  plaintiff,  lost  and  was  deprived  of  all  the  benefit  and 
advantage  which  he  might,  and  would  otherwise,  have 
derived  and  acquired  fix>m  the  said  sale  to  him,  had  the 

*  The  oompUint  proceeds  upon  the  theory  that  the  plaintiff  was 
induced  to  purchase  by  the  fcdae  and  frcoidident  repreeentationB  of 
the  defimdant.  No  such  representations  were,  in  &ot,  proyed  on  the 
trial ;  but  the  relief  granted,  was  on  the  ground  that  both  parties 
acted  under  a  mistake.  In  such  a  case,  the  complaint  should  set 
forth  only  the  facts  necessary  to  support  the  action,  namely:  the 
representation  by  defendant  of  the  supposed  quantity  of  land ;  that 
plaintiff  relied  on  such  representations,  and  was  induced  to  purchase, 
belieying  them  to  be  true,  and  in  so  doing  acted  under  a  mistake. 
No  false  or  Jrauduleni  representations  should  be  alleged,  unless  they 
can  be  sustained  by  proof  on  the  trial. 
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representatioufl  so  made  or  caused  to  be  made  to  him,  as 
aforesaid,  by  the  defendant,  been  tnie. 

And  plidntiff  farther  says,  that  as  soon  as  he  ascertamed 
that  the  sdd  representations  were  not  tnie,  to  wit,  on  or 
about  the  8th  day  of  March,  1851,  he  demanded  of  the 
said  defendant  a  return  of  the  said  sum  of  $1,000,  so  paid 
to  him  by  the  plaintiff,  as  aforesaid ;  but  the  defendant, 
thereupon,  refused  to  return  said  sum,  or  any  part  thereof, 
and  still  does  refuse. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  said  sum  of  $1,000,  with  interest  thereon 
from  the  22d  day  of  February,  1851,  besides  the  costs  of 
this  action.^ 

ARCHIBALD  HILTON, 

FlaintiJPs  Attorney. 


(  6. )  GiiEDrroR's  Bill. 

(  No.  33. ) 

ConvplaifU  by  ajtidgment  creditor  in  the  nature  of  a  creditor' i 
hill  against  the  jvdgmefU  debtor  alonCf  to  reach  equitable 
interests,  things  in  action,  4^.,  to  satisfy  a  judgment,  and 
praying  a  preliminary  ir^unction  and  receiver? 

[  After  setting  forth  the  recovery  of  the  judgment,  docket^ 
ingy  issuing  and  return  of  execution  unsatisfied,   as  in  the 

^  In  addition  to  the  demand  for  the  return  of  the  money  paid,  under 
the  contract  sought  to  be  rescinded,  the  prayer  for  relief,  in  such 
cases,  it  seems,  should  be  for  judgment  that  the  contract  bo  rescind- 
ed, and  that  it  be  deliyered  up  to  be  canceled. 

*  This  form  is  adopted  from  an  equity  bill  in  the  case  of  Leitch  v. 
Walker,  recently  argued  in  the  Court  of  Appeals.    The  assignees  of 


COMPLAINTS  IN  EQUITABLE  ACTIONS.     159 

following  form  (  No*  34^,  or  with  mcJi  wiriations  as  may  be 
required.-] 

And  the  plaintiff  further  alleges,  that  the  said  defen- 
danty  L.  E.  W.,  has  for  several  jears  past  been  engaged 
in  the  business  of  fanning,  tn  the  county  of  Cayuga,  and 
also  in  the  busmess  of  a  carpenter,  as  plaintiff  is  informed 

Walker  were  Bubsequently  made  parties  for  the  purpose  of  ayoiding 
the  assignment.  The  case  is  reported  under  the  title  of  Leitch  v 
HoUister  and  others,  4  Coms.,  211. 

The  action  by  credUoj^s  bill  is  still  in  force,  and  may  be  resorted 
to,  after  execution  returned  unsatisfied  in  whole  or  in  part.  The  Code 
has  not  repealed  the  prOTisions  of  the  Reyised  Statutes  (2  R.  S.,  173, 
§  §  38,  39)  in  reference  to  this  action,  except  that  portion  which  au- 
thorizes a  ducovery.  That  is,  the  allegations  must  be  positive  that 
the  debtor  has  property,  or  interests  in  property,  &o.,  not  calling  for 
a  discoyery  thereof,  but  praying  that  the  defendant  be  adjudged  to 
apply  such  property  to  the  payment  of  the  judgment,  &c.  (Collin  v. 
Doughty,  12  How.,  458.) 

But  a  creditor's  suit  to  reach  equitable  property  cannot  be  com- 
menced until  his  remedy  at  law  upon  his  judgment  is  exhausted,  by 
the  issuing  of  execution  and  its  return  unsatisfied,  and  these  facte 
must  be  alleged  in  the  complaint.  (Parshall  v.  Tillou,  13  How.,  7.) 

Nor  can  it  be  sustiuned  upon  a  judgment  recovered  in  a  justice's 
court,  where  the  only  execution  returned  unsatisfied  was  issued  by 
the  justice.  It  should  be  docketed  in  the  County  Clerk's  ofBce,  and 
an  execution  against  the  real,  as  well  as  the  personal  property  of  the 
debtor,  returned  unsatisfied,  to  authorize  such  an  action.  (Crippen  v. 
Hudson,  3  Kemany  167.) 

And  to  sustain  such  an  action  the  plaintiff  must  be  a  udgment 
creditor.  A  simple  contract  creditor  cannot  have  an  action  against 
the  debtor  and  his  fraudulent  assignee,  to  reach  the  assigned  property. 
(Reubens  v.  Joel,  3  Kiman,  488 ;  see  Pleadings,  172, 173.) 

It  may  be  remarked,  however,  that  under  the  present  practice  it 
cannot,  in  ordinary  cases,  be  necessaiH^  or  advisable  to  commence  an 
action  of  this  character  against  the  judgment  debtor  alone  that  is, 
where  no  assignment  or  other  fraudulent  incumbrance  intervenes.  An 
equally  effident  and  more  expeditious  remedy  is  provided  in  the  sup- 
plementary proceedings  which  the  Code  prescribes.    In  these  proceed- 
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and  believes,  and  that  the  said  L.  E.  W.  contracted,  in  or 
about  the  month  of  December,  in  the  year  one  thousand 
eight  hundred  and  forty-one,  to  build  a  house  for  one  O. 
M.  of  Scipio,  in  the  county  of  Cayuga  aforesaid,  whereby 
the  said  M.  became  liable  to  pay  said  W.  for  the  building 
of  the  same,  and  for  work  and  labor  perfonned  by  him 
and  his  servants  for  said  M.,  a  large  sum  of  money ;  and 
which  sum  was  upwards  of  two  thousand  dollars,  as  the 
plaintiff  is  informed  and  believes ;  and  the  said  M.  is  justly 
indebted  to  the  said  W.  in  the  sum  of  one  thousand  dollars 
and  upwards,  and  that  such  indebtedness  is  good  and  col- 
lectable. 

That  plaintiff  is  informed  and  believes  that  said  L.  E. 
W.  is  about  to  transfer  said  debt  to  one  A.  H. 

That  plaintiff  is  also  informed  and  believes,  that  in  the 
course  of  the  said  business  of  the  said  defendant,  divers 
persons  became  indebted  to  him  to  a  large  amount,  and 
that  the  said  defendant  has,  at  this  time,  debts  due  to 
him,  and  for  which  he  holds  divers  securities  and  evidences, 
to  the  amount  of  several  hundred  dollars,  and  more  than 
sufficient  to  pay  the  sum  due  to  plaintiff  upon  his  said 
judgment  against  him  the  said  defendant;  and  that  the 
said  defendant  has  divers  goods,  wares  and  merchandise, 
or  other  articles  of  personal  property,  which  belong  to  him 
or  in  which  he  is  in  some  way  or  manner  beneficially  in- 
terested, and  that  he  has  equitable  interests  and  things  m 
action,  of  some  nature  or  kind,  which  might  and  ought  to 
be  applied  to  the  payment  of  the  plaintiff's  said  judgment 

ings  the  plaintiff  may  have  all  that  he  could  get  under  the  former 
creditor's  bill,  namely,  a  full  discoYery  and  examination,  with  the 
further  remedy  of  an  injunction  and  a  receiver. 

The  two  following  forms  (No.  34  and  35),  for  proceedings  by  credi- 
tor's bill,  are  in  cases  wheire  property  has  been  fraudulently  assigned 
by  the  judgment  debtor,  and  the  actions  are  brought  against  the 
debtor  and  fraudulent  assignee,  to  reach  the  assigned  property. 
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against  him  the  said  defendant,  and  which  cannot  be 
reached  by  execution. 

That  the  said  defendant  is  the  owner  of,  or  in  some 
way  or  maimer  beneficially  interested  in,  some  real  estate 
in  this  state,  or  some  chattels  real,  of  some  name  or  kind, 
or  some  contract  or  agreement  relating  to  real  estate,  or 
the  rents,  issues  and  profits  of  some  real  estate ;  and  also 
that  the  said  defendant  is  the  owner  of,  or  in  some  way 
beneficially  interested  in,  the  stock  of  some  company,  in- 
corporated or  unincorporated,  or  in  the  profits  of  some 
company  or  copartnership;  and  also  that  he  has  in  his 
possession,  at  the  time  of  the  commencement  of  this  ac- 
tion, some  money  in  coin  or  bank  bills ;  and  also  that  he 
has  in  his  possession  soine  securities  for  &e  payment  of 
money ;  or  that  he  haa  money  deposited  in  some  bank  or 
elsewhere,  to  his  credit ;  or  that  he  has  money  or  securi- 
ties for  the  payment  of  money,  held  by  some  other  person, 
in  trust  or  otherwise,  for  his  benefit.^ 

That  being  ignorant  of  the  exact  state  of  the  property 
and  affairs  of  the  said  defendant,  he  cannot  specify  more 
particularly  than  is  above  specified  and  charged,  the  na- 
ture and  situation  of  the  said  property,  interests  or  effects 
of  the  said  defendant,  or  the  amount  or  value  of  the  same, 
or  in  whose  hands  or  possession  the  property,  interests  and 
effects  of  the  said  defendant  are,  or  the  names  of  the  per* 

$pns  indebted  to  the  said  defendant. 

That,  from  the  facts  and  circumstances  hereinbefore 

stated  and  charged,  the  plaintiff  has  reason  to  believe,  and 

'  It  is  not  neoessary  to  set  forth  these  allegations  so  minutely,  nor 
is  it  belieyed  to  be  proper  to  state  them  in  so  vague  and  general  a 
manner,  although  it  was  customary  and  allowable  under  the  old  sys- 
tem of  equity  pleadings.  Pleading  being  now  a  statement  oifacU^ 
such  only  should  be  alleged  as  the  plaintiff  knows,  or  has  reasonable 
cause  to  suspect  or  belieye  to  be  true. 

21 
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does  believe,  that  the  said  defendant  has  property,  debts 
and  other  equitable  ioterests,  things  in  action,  or  effects, 
of  the  value  of  more  than  one  hundred  dollars,  exclusive 
of  all  prior  just  claims  thereon,^  and  which  plaintiff  has 
been  unable  to  reach  by  execution  on  his  said  judgment 
against  the  said  defendant. 

That  this  action  is  not  brought  by  collusion  with  the 
said  defendant,  or  with  any  other  person,  or  for  the  pur- 
pose of  protecting  the  property  or  effects  of  the  said  de- 
fendant against  the  claims  of  other  creditors,  but  for  the 
sole  and  only  purpose  of  compelling  payment  and  satis- 
faction of  the  judgment  so  as  aforesaid  recovered  against 
the  said  defendant. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
said  defendant  be  adjudged  to  pay  the  plaintiff  the  amount 
so,  as  aforesaid,  due  to  him  for  principal  and  interest  on 
his  said  judgment,  together  with  the  costs  and  charges 
in  this  behalf  sustained ;  and  that  the  said  defendant  may 
be  adjudged  to  apply,  for  that  purpose,  any  property,  real 
or  personal,  in  law  or  equity,  belonging  to  him,  or  held  in 
trust  for  him,  or  in  which  he  is  in  any  way  or  manner 
beneficially  interested ;  and  also  any  money  belonging  to 
him,  whether  in  his  possession,  or  held  by  some  other 
person  for  him ;  and,  also,  all  debts  due  to  him,  and  all 
other  equitable  interests  or  things  in  action  belonging  to 
him,  or  in  which  he  is  in  any  way  beneficially  interested; 
and  in  the  mean  time,  that  the  said  defendant  may  be 
enjoined  and  restrained  fi-om  selling,  assigning,  transferring, 
delivering,  negotiating,  discharging,  receiving,  collecting, 

• 

^  Under  the  old  practice,  a  demurrer  would  lie  to  a  bill,  if  the 
amount  in  oontroversj  was  friyolous,  fixed  by  statute  at  9IOO.  The 
rule  has  been  held,  at  special  term,  to  apply  to  an  action  in  the  nature 
of  a  creditor's  bill  under  the  Code.  (Shepherd  v.  Walker  and  Learned, 
7  How.  Pr.  R.,  46 ;  see  Pleadings^  693.) 
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incumbering,  or  in  any  way  or  manner  disposing  of,  or 
intermeddling  with,  anj  debts  or  demands  due  to  him,  or 
any  bills,  bonds,  notes,  drafts,  checks,  book-accounts, 
mortgages,  judgments,  or  other  debts  due  to  him,  whether 
in  his  possession  or  held  by  some  other  person  in  trust  for 
him,  or  to  his  use  or  benefit ;  and,  also,  fix>m  assigning, 
transferring,  or  in  any  manner  incumbering  or  disposing  of, 
or  intermeddling  with,  any  money  in  coin,  bank  bills,  drafts 
or  checks  belonging  to  him,  whether  in  his  possession, 
or  held  by  any  other  person  in  trust  for  his  use  or  benefit, 
or  any  stock  or  interest  in  any  private  or  incorporated 
company,  or  any  property,  real  or  personal,  things  in 
action,  or  chattels  real,  held  by  him,  or  by  any  other 
person  for  him,  or  in  which  he  has  any  interest  whatever, 
except  where  such  trust  has  heesa  created  by,  or  the  fond 
so  held  in  trust  has  proceeded  firom,  some  person  other  than 
the  said  defendant.  And  that  the  said  defendant  may, 
also,  be  in  like  manner  prohibited  from  making  any  assignr 
ment  of  his  property,  and  from  confessing  any  judgment 
for  the  purpose  of  giving  preference  to  any  other  creditor 
over  said  plaintiff,  and  from  doing  any  other  act  to  enable 
other  creditor»to  obtain  his  property.  And  that  a  receiver 
may  be  appointed,  according  to  the  course  of  practice  in 
this  court,  and  vrith  the  usual  powers  of  receivers  in  like 
eases,  of  all  the  property,  equitable  interest,  things  in 
action,  and  effects  of  the  said  defendant.  And  that  the 
plaintiff  may  have  such  forther,  Ac,  [as  in  No.  1]. 
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(  7.  )   ASSIONMBNTS  AND  TbUBTS. 


( No.  34. ) 


Complaint  by  a  receiver  in  the  nature  of  a  creditor's  hilU  and 
to  set  aside  an  assignment  as  Jraudvlent.^ 

SUPREME  COURT— Columbia  County. 


WiUiam  A.  Porter* 
offL  • 
Riobftrd  F.  Clark  and  John  L  Williama. 


The  plaintiff  complaios  of  the  defendants,  and  shows  to 
the  court  that  heretofore,  and  on  or  about  the  27th  day  of 
February  last  past,  the  Dutchess  County  Iron  Company 
duly  recovered  a  judgihent  in  this  court,  in  their  favor,  as 
plaintii&  in  such  action^  against  the  defendant,  John  L. 
Williams,  who  was  defendant  in  such  judgment,  for  tibe 
sum  of  $508.32,  which  said  judgment  was  duly  docketed, 
and  the  judgment  roll  in  same  duly  filed  in  the  office  of 
the  clerk  of  Columbia  county,  on  the  27th  day  of  Febru* 
ary  last  past,  as  will  more  fully  appear  by  reference  to  the 
san&e. 

^  The  action  is  brought  by  the  pUintiff,  as  receiyer,  appointed  by  a 
judge,  in  proceedings  supplementary  to  execution.  The  Court  of 
Appeals  held  that  an  action  could  be  maintained  by  him,  to  set  aside 
a  fraudulent  assignment  of  real  as  well  as  personal  property,  inas- 
much as  he  represents  the  creditors,  and  does  not  stand  merely  in 
place  of  the  debtor  (  5  Selden,  142  ) ;  oyemiling  decisions,  at  (Gene- 
ral Term,  in  Seymour  v.  Wilson  (16  Barb.,  294)  andHayner  v.  Fowler 
( 16  Barb.,  300  ). 

^  The  plaintiff's  character,  as  receiver,  might  properly  be  inserted 
in  the  title.  I  give  the  complaint,  however  (with  some  trifling 
omissions  of  irrelevant  matter ),  precisely  as  it  is  set  forth  in  the 
printed  case. 
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That  on  the  28th  day  of  February  last  past  an  execu- 
tion upon  said  judgment  was  duly  issued,  against  the 
property  of  the  said  John  L.  Williams,  to  the  sheriff  of 
the  county  of  Columbia,  that  being  then,  and  ever  since, 
and  still  the  county  of  the  residence  of  the  said  John  L. 
WiUiams,  which  said  execution  was  afterwards  duly  re^ 
turned  by  said  sheriff,  to  the  clerk's  office  in  said  county, 
unsatisfied  in  whole  or  in  part. 

That  after  the  return  of  such  execution,  as  aforesaid, 
proceedings  supplementary  to  such  execution,  in  behalf  of 
the  plaintiffs  in  such  judgment,  were  duly  instituted 
against  the  said  John  L.  Williams,  in  accordance  with  the 
provisions  of  the  Code  of  Procedure  in  such  case  made 
and  provided,  under  and  by  virtue  of  which  proceedings, 
and  by  an  order  duly  made  therein,  the  plaintiff  in  this 
action  was  duly  appointed  receiver  of  the  property,  estate 
and  effects  of  the  said  John  L.  Williams,  with  the  usual 
powers  in  such  cases  made  and  .provided  and  confeif  ed, 
under  and  by  virtue  of  an  order  made  in  said  proceeding 
by  Hon.  Ira  Habris,  one  of  the  justices  of  this  court,  and 
bearing  date  the  4th  day  of  April,  1850.^  That  the  con- 
sideration on  which  such  judgment  was  recovered  accrued 
prior  to  the  1st  day  of  January,  1850,  as  plaintiff  is  in- 
formed and  believes,  and  so  alleges* 

That  on  the  5th  day  of  January,  A.  D.  1850,  and  for  a 
long  time  prior  thereto,  the  said  John  L«  Williams  had  • 
been  the  owner  of,  and  had  in  his  possession,  a  large 
amount  of  property,  both  real  and  personal,  and  had  due 
to  him  divens  amounts  of  money  from  divers  individuals, 

^  To  reoorer,  as  receiver,  it  is  necessary  to  allege  in  legal  form,  that 
the  plaintiff  was  i^pcnnted  receiver  of  the  property,  &o.  The  time, 
place  and  manner  of  appointment  are  traversable  facts,  and  should  be 
stated.  (  White,  xeceiver,  &c.,  v.  MUes  and  Joy,  11  How.,  36  ) ;  see 
also  Sheldon,  administrator,  v.  Hoy,  11  How.,  11 ;  Pleadingty  291. ) 
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as  well  as  promissory  notes  and  other  instruments  for  se- 
curing the  payment  of  money,  more  than  sufBcient  in 
amount  to  pay  and  satisfy  the  claim  for  which  the  afore- 
said judgment  in  favor  of  the  Dutchess  County  Iron 
Company  aforesaid  was  recovered. 

That  on  or  about  the  5th  day  of  January  last  past,  and 
while  the  said  John  L.  Williams  was  so  possessed  of  such 
property  as  aforesaid,  he,  the  said  John  L.  Williams,  by  an 
instrument  under  his  hand  and  seal,  executed  and  delivered 
to  the  defendant,  Richard  F.  Clark,  a  certain  instrument 
of  assignment  and  trust,  bearing  date  the  day  and  year 
last  aforesaid,  a  copy  of  which  said  instrument  is  hereto 
annexed  and  marked  Schedule  A,^  and  which  said  copy 
this  plaintiff  prays  may  be  referred  to,  by  him,  and  taken 
as  a  part  of  this  his  complaint. 

That  upon  the  execution  of  the  said  instrument,  as  last 
aforesaid,  he,  the  said  Richard  F.  dark,  took  possesfloon  of 
all  ^  the  real  estate  of  him,  the  said  John  L.  Williams, 
together  with  certain  of  his  personal  property,  books  of 
accounts,  claims  and  demands,  notes,  evidences  of  debt 
and  choses  in  action,  and  has  ever  since  that  time,  and 
still  does,  pretend  to  hold  the  same,  and  to  be  entitled  to 
hold  and  seU  and  convey  the  said  property,  and  collect  the 
said  accounts,  claims,  demands  and  notes  and  other  evi- 
dences of  debt,  for  the  purposes  in  said  instrument  men- 
tioned, and  has  sold  a  portion  of  said  property,  and 
collected  a  part  of  said  accounts,  claims  and  demands,  and 
notes,  and  paid  over  a  portion  of  the  avails  thereof,  in 
accordance  with  the  terms  of  said  instrument.  • 

That  the  whole  amount  of  the  aforesaid  judgment,  in 

'  Th«  BubsUnoe  and  terms  of  aasismnent  will  sofflcieiitly  sppsar 
ftom  the  Btstement  in  the  reported  oase.  (  5  8elden,  142. ) 
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favor  of  the  said  Datcheas  Ciounty  Iron  Company,  and 
against  the  said  John  L.  Williams,  is,  as  this  plaintiff  is 
informed  and  believes,  and  so  alleges,  still  due  and  unpaid, 
except  as  hereinafter  mentioned* 

That  this  plaintiff  has  become,  under  and  by  virtue  of 
the  said  order,  so  made  as  aforesaid,  and  still  is,  the  recei- 
ver of  the  property,  estate,  effects  and  choses  in  action  of 
the  said  John  L.  Williams,  and  has  duly  executed  the 
security,  as  such  receiver,  required  in  and  by  the  aforesaid 
order,  so  made  as  aforesaid  by  the  Hon.  Iba  Habbis,  and 
filed  the  same  in  the  oflBice  of  the  clerk  of  the  county  of 
Columbia. 

That  the  aforesaid  instrument,  so  made  and  executed  as 
aforesaid  to  the  said  Richard  F.  Clark  by  the  said  John  L. 
Williams,  is  fraudulent  and  void  as  against  the  creditors  of 
the  said  John  L.  Williams,  and  particularly  as  against  the 
aforesaid  judgment  in  fie^vor  of  the  said  Dutchess  County 
Iron  Company,  and  as  against  this  plaintiff  as  such  receiver 
as  aforesaid,'  and  was  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  the  said  John  L.  Williams  of 
their  lawfrd  suits,  debts  and  demands,  and  was  made  so  to 
hinder,  delay  and  defraud  the  aforesaid  Dutchess  County 
Iron  Company  in  particular.    That,  at  the  time  of  the 

^  The  complamt  contained,  in  this  place,  the  following  Airther  allegi^ 
tion,  which  I  haye  omitted  as  heing  clearly  argumentative,  and  a  mere 
statement  of  the  1^^  effect  of  the  instroment  itself,  and,  therefore, 
irrelerant: 

*^  That  the  same  is  so  fraudulent  and  void,  inasmuch  as  there  is  not 
a  sufficient  description  therdn  of  the  real  estate  of  the  said  John  L. 
Williams  to  pass  the  title  to  such  real  estate,  and  that  no  title  to  an  j 
of  the  lands  hereinafter  mentioned  ^passed,  by  the  execution  of  the 
aforesaid  instrument,  to  the  sud  Richard  F.  Clark,  and  that  said  Clark  • 
did  not  acquire  any  title  or  interest  in  any  lands  or  real  estate  of 
whidi  the  said  John  L.  Williams  was  seized  at  the  time  of  the  execu- 
tion of  the  aforesaid  instrument.'* 
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execution  of  the  aforesaid  instroment  by  said  WUliams  to 
the  said  Clark,  he,  the  said  John  L.  Williams,  was  seized 
and  possessed  of  certain  real  estate,  situate  in  Columbia 
county,  consisting  of  the  following,  to  wit,  Ac  [Describing 
the  property.]  All  of  which  said  real  estate,  he,  the  said 
C  lark ,  claims  has  passed  to  him  under  the  said  instrument,  so 
executed  to  him  by  the  said  John  L.  WOliams  as  aforesaid. 

That  a  portion  of  said  real  estate  is  advertised  for  sale 
by  the  said  Richard  F.  Clark,  and  that  said  Clark  claims 
and  exercises,  as  plaintiff  is  informed  and  believes,  foil 
power,  authority  and  control  over  all  of  the  aforesaid 
property,  both  real  and  personal,  and  the  effects  and  choses 
in  action  of  the  said  John  L.  Williams,  and  claims  to  dis- 
pose of  the  same,  as  in  and-  by  said  instrument  is  provided, 
and,  as  this  plaintiff  is  informed  and  believes,  and  so  alleges, 
will  so  dispose  of  the  same,  unless  prevented  by  the  order 
of  this  court,  and  to  the  great  injury  of  this  plaintiff  as 
such  receiver  as  aforesaid. 

Plaintiff  further  shows  that,  as  he  is  informed  and 
believes,  and  so  alleges  the  fact  to  be,  after  the  issuing 
and  return  of  the  execution,  as  above  set  forth  and 
described,  and  on  or  about  the  11th  day  of  April,  inst, 
another  execution  against  the  property  of  the  said  John  L. 
WUliams  was  issued,  upon  the  aforesaid  judgment,  to  the 
sheriff  of  the  county  of  Columbia.  That,  at  the  time  of 
the  issuing  of  the  same,  Samuel  Bryan  was  indebted  to 
the  said  John  L.  Williams  in  the  sum  of  $191.35,  or  about 
that  amount,  on  account  for  groceries  and  merchandise 
sold  by  said  Williams  to  him,  the  said  Samuel  Bryan, 
prior  to  making  of  the  aforesaid  assignment  by  the  said 
Williams  to  the  said  Clark,  and  which  said  account  is  one 
of  the  demands,  due  to  said  Williams,  which  said  Clark 
claims  to  be  entitled  to  collect  and  receive  as  such  assignee 
as  aforesaid. 
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That  the  said  Samuel  Bryan,  upon  the  issuing  of  the 
execution  last  aforesaid,  paid  or  caused  to  be  paid  to  the 
said  sheriff  the  whole  amount  of  the  said  account,  that  is 
to  say,  the  aforesaid  sum  of  $191.35,  and  took  the  receipt 
of  the  said  sheriff  therefor,  which  said  sum  has  been 
applied  by  the  said  sheriff  upon  the  aforesaid  execution, 
last  aforesaid  named. 

That,  before  the  payment  of  such  sum  to  the  said  sheriff 
by  the  said  Samuel  Bryan,  an  indemnity  in  behalf  of  the 
said  Dutchess  County  Iron  Company  had  been  executed 
to  the  said  Samuel  Bryan,  to  hold  harmless  the  said 
Samuel  Bryan  of  and  from  all  liability  in  consequence  of 
sach  payment  of  the  said  sheriff. 

That  said  Clark,  as  plaintiff  is  informed  and  believes, 
and  so  alleges,  still  claims  the  right  to  enforce  the  pay- 
ment of  the  same  to  him  from  the  said  Samuel  Bryan, 
notwithstanding  the  payment,  so  made  to  said  sheriff,  sa 
aforesaid;  that  in  case  the  said  payment,  so  made  by  said 
Samuel  Bryan  to  said  sheriff,  is  a  good  and  valid  payment, 
and  is  properly  applied  on  said  execution,  then  the  balance, 
the  amount  of  said  judgment  after  the  payment  of  said 
sum  of  $191.35,  after  allowing  for  sheriff's  fees,  is  all  that 
is  due  on  the  same^  but  if  such  payment  is  not  properly 
made  or  applied,  then  the  whole  amount  of  such  judgment 
remains  due  and  unpaid. 

Wherefore  the  plaintiff  demands  that  an  order  may  be 
made,  restraining  him,  the  said  Clark,  from  granting,  sell- 
ing, assigning,  disposing  of  or  in  any  manner  interfering 
or  parting  with  all  and  every  part  of  the  aforesaid  prx>- 
perty,  either  real  or  personal,  which  shall  or  has  come  to 
his  hands,  or  which  he  claims  under  and  by  virtue  of  the  • 
aforesaid  deed  of  assignment  and  trust,  or  the  avails,  or 
the  rents,  issues  and  profits  of  the  same,  which  has  or 
shall  come  to  his  hand,  and  also  firom  collecting,  selling, 
22 
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aflfligning,  paying  over  or  in  any  manner  parting  with  any 
of  the  books,  accounts,  notes,  choses  in  action,  equitable 
interests,  money  or  effects  of  the  said  John  L.  Williams, 
which  have  or  shall  come  to  the  hands  of  the  said  Clark, 
or  which  he  claims  under  or  by  virtue  of  the  said  deed  of 
assignment,  or  the  avails  thereof,  and  fiom  collecting  or 
in  any  manner  interfering  with  the  same. 

The  plaintiff  further  demands  that  the  aforesaid  deed  of 
aasignmrat,  so  executed  as  aforesaid  to  the  said  Richard  F. 
Clark,  may  be  adjudged  to  be  void,  and  that  the  same 
may  be  set  aside,  and  that  the  said  Richard  F.  Clark  may 
be  adjudged  to  transfer  and  deliver  to  this  plaintiff  all  the 
property,  estate,  money,  choses  in  action,  accounts,  in- 
terests and  effects  of  the  said  John  L.  Williams,  or  the 
avails  which  have  or  shall  hereafter  come  to  the  hands  of 
the  said  Clark,  as  such  assignee  as  aforesaid,  and  that  the 
aforesaid  judgment  of  the  Dutchess  County  Iron  Company, 
and  all  costs  which  have  subsequently  accrued  under  the 
same  in  the  appointment  of  this  plaintiff  as  such  receiver, 
as  aforesaid,  or  otherwise,  may  be  satisfied  and  paid  out 
of  such  property,  interests  and  effects,  or  the  avails  of  the 
same,  and  that  the  defendant  Richard  F.  Clark  may  be 
adjudged  to  account  for  all  the  property,  money,  interests 
and  effects,  of  every  name  and  nature,  which  has  or  shall 
come  into  his  hands,  as  aforesaid,  or  for  such  further  or 
for  such  other  decree  or  judgment  as  to  the  court  shall 
seem  meet  and  proper;  and  that  the  said  Richard  F. 
Clark  may  be  enjoined  also  from  proceeding  to  collect  the 
amount  of  the  aforesaid  account,  so  paid  as  aforesaid  by 
said  Samuel  Bryan  to  said  sheriff,  in  manner  as  above  des- 
cribed, and  that  the  said  money,  so  paid  as  aforesaid,  may 
be  adjudged  to  have  been  properly  paid  and  applied  upon 
the  said  judgment  and  execution. 

E.  P.  COWLES, 

Plaintiff^  Attorney. 
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(  No.  35. ) 

CamplairU  by  a  judgment  creditor^  in  the  nature  rf  a  credi- 
tor's biUy  againtt  judgment  debtor  and  assignees  j  to  set 
aside  an  assignment  as  fraudulent^  and  obtain  scuisfaction 
of  judgment^ 

[After  setting  forth  judgment^  docketing ^  issuing  of  exe- 
cution^  and  return  unsatisfied^  as  in  No.  34,  addf"} 

That  sabsequently,  on  or  about  the  6th  of  March,  1848, 
the  said  plaintiff  filed  with  the  clerk  of  the  city  and 
county  of  New-Tork  his  bill  of  complaint  ip  the  Supreme 
Court,  on  the  equity  side  thereof,  against  the  said  defen- 
dant B.,  for  the  purpose  of  compelling  payment  and  satis- 
fiiction  of  the  money  due  on  said  judgment,  commonly 
called  a  creditor's  bill,  praying,  among  other  things,  that 
an  injunction  might  issue  to  restrain  said  defendant  fix)m 
disposing  of  his  property  or  any  part  thereofl  That  an 
injunction  was  duly  issued,  pursuant  to  the  prayer  of  said 
bill,  a  copy  of  which  injunction  is  annexed  to,  and  fonns 
part  of^  the  complaint 

That,  as  plaintiff  is  also  informed  and  believes,  said  in- 
junction was  personaDy  served,  with  a  copy  of  said  bill  of 
complaint,  on  said  defendant  B.,  on  the  6th  day  of  March, 
1848,  and  the  same  has  never  been  vacated  or  set  aside,  but 
continued  to  remain,  and  still  remains,  in  fuU  force  and  effect. 

That,  as  plaintiff  is  further  informed  and  believes,  sub- 
sequent to  the  actual  service  of  said  writ  of  injunction  on 

said  B«,  and  in  violation  and  contempt  thereof,  he,  the 

• 

>  The  sctkm  to  set  aside  aa  essignment  msj  be  snetMoed  bj  a 
judgment  creditor,  without  making  all  the  other  creditors  parties; 
though  it  ia  otherwise  in  an  action  to  establish  and  cany  out  the 
assignment  (  Pleadings  156. ) 
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said  B.,  made,  executed  and  delivered  to  the  defendants,  J. 
M.  and  J.  A.,  on  or  about  the  17th  day  of  July,  1848, 
an  assignment  of  all  his  property,  real  and  personal,  a 
copy  of  which  is  annexed  to,  and  forms  part  of,  this 
complaint;  which  aasignment  has  been  duly  recorded,  as 
plaintiff  is  informed  and  believes,  in  the  counties  of  New- 
York,  Albany  and  Columbia. 

That  prior  to  the  execution  of  said  assignment,  and  at 
the  time  of  the  service  of  said  injunction,  as  plaintiff  is 
also  informed  and  believes,  the  said  defendant  B.  had  real 
estate  in  each  of  said  counties  of  New- York,  Albany  and 
Columbia,  and  personal  property  sufBcient  to  satisfy  said 
judgment,  or  some  part  thereof. 

The  plaintiff  further  alleges,  on  his  information  and  be- 
lief, that,  although  the  defendants,  J.  M.  and  J.  A.,  were 
parties  to  the  execution  of  said  assignment,  yet  that 
neither  of  them  have  ever  undertaken  to  do  any  act  or 
thing,  individually,  under  or  by  virtue  of  said  assignment, 
for  the  purpose  of  executing  the  trusts  thereof,  or,  closing 
up  the  estate  so  assigned  to  them ;  but  that,  on  the  con- 
trary, during  all  the  time  that  has  elapsed  since  the  exe- 
cution of  said  assignment,  as  plaintiff  is  also  informed  and 
beUeves,  the  said  B.  has  had  the  sole  management  and 
control  of  said  property  so  assigned,  either  as  the  pre- 
tended agent  of  said  assignee^  or  otherwise,  and  has 
been  allowed  by  the  said  assignees  to  manage  the  same, 
to  receive  the  rents,  issues  and  profits  of  said  real  estate, 
and  to  sell  and  dispose  pf  said  personal  property,  and  to 
convert  the  proceeds  thereof  into  other  personal  property, 
or  apply  the  same,  and  the  rents,  and  profits  of  the  real 
estate,  wholly  and  entirely  as  he  thinks  proper,  either  to 
his  own  individual  use,  or  to  the  payment  of  such  debts 
and  creditors  as  he  chooses  to  prefer,  in  firaud  of  said  as- 
signment and  rights  of  the  other  creditors. 
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That  a  portion  of  said  real  estate  consists  of  a  fann  of 
land  in  the  county  of  Columbia,  containing  about  200 
acres,  on  which  is  a  large  amount  of  personal  property, 
as  plaintiff  is  informed  and  believes,  consisting  of  horses, 
wagons,  cattle,  stock,  crops,  farming  utensils,  4&c.,  of 
the  estimated  value  of  one  thousand  dollars  and  upwards, 
in  the  possession  of  a  person  ( whose  name  is  unknown  to 
the  plaintiff)  pretending  to  be  a  tenant  of  said  assignees, 
but  really  employed  by  and  under  the  entire  control,  direc- 
tion and  management  of  said  B.,  and  that  said  B.  receives 
from  said  tenant  the  rents,  issues  and  profits,  or  share  of 
the  proceeds  of  said  farm,  and  applies  them,  as  he  sees  fit, 
to  his  own  individual  use,  or  to  the  payment  of  such  debts 
as  he  chooses  to  prefer,  whether  accruing  subsequently  or 
prior  to  said  assignment. 

That  some  portion  of  the  goods,  chattels  and  personal 
property,  now  on  said  farm,  were  upon  said  farm  and  the 
property  of  said  B.  at  the  time  of  said  assignment ;  and 
the  said  B.  had  then  a  tenant  in  possession. 

That  ever  since  said  assignment,  for  a  period  of  four 
years  and  upwards,  the  farming  operations  of  said  farm 
have  been  regularly  carried  on  by  a  tenant,  or  hired  man 
in  possession,  under  the  control  of  said  B.,  in  the  names 
of  said  assignees ;  the  crops  and  produce  of  said  farm 
regularly  sold ;  the  stock  and  farming  utensils  kept  up, 
portions  thereof,  firom  time  to  time,  being  exchanged  or 
sold,  and  others  phrchased ;  and  all  under  the  manage- 
ment and  control  of  said  B.,  as  though  he  were  the  owner 
thereof,  but  under  color  of  said  assignment,  and  in  the 
name  of  said  assignees ;  and  that  said  assignees  have  not, 
nor  have  either  of  them,  taken  any  step  towards  the  set- 
tlement of  said  assigned  estate,  or  the  sale  of  said  real  and 
personal  property,  with  a  view  to  the  execution  of  the 
trusts  created  by  such  assignment.  All  of  which  allegar 
tions  the  plaintiff  states  upon  his  information  and  belief. 
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Wherefore  the  plaintiff  charges  that  said  assignment  is 
fraudulent  and  void,  and  made  with  intent  to  delay  and 
hinder  creditorsy^  and  he  prays  the  judgment  of  the  court 
that  the  said  assignment  may  be  declared  fraudulent  and 
void,  and  be  set  aside,  and  that  a  receiver  be  appointed, 
with  the  usual  power,  to  take  into  possession  the  said  per- 
sonal property,  and  receive  the  rents,  issues  and  profits  of 
the  said  real  estate,  and  be  directed  to  apply  so  much  of 
said  rents,  issues  and  profits,  and  of  the  proceeds  of  said 
personal  property,  as  may  be  necessary  to  the  payment 
and  satisfaction  of  the  plaintiff's  judgment,  and  lawftd 
interest  thereon,  with  the  costs  of  these  proceedings ;  and, 
in  the  mean  time,  that  the  defendants,  and  each  of  them, 
may  be  restrained  from  collecting  or  receiving  said  rents 
and  profits,  or  selling,  transferring,  assigning,  or  in  any 
way  disposing  of  any  debts  or  demands,  goods,  chattels, 
things  in  action,  real  (x  personal  property,  or  effects  of 
said  defendant  B.,  in  the  hands  of  or  under  the  control 
or  direction  of  either  of  said  ddendants,  whether  in  their 
own  names  or  hands,  or  in  the  hands  or  names  of  any 
other  person,  for  either  of  said  defendants ;  or  for  such 
other  or  further  relief  as  to  the  court  shall  seem  just,  with 
costs  of  this  action. 

'  This  allegatioii  is  iiimftomwary,  and,  in  itrictnew,  improper,  as 
being  merely  the  statement  of  a  oondusion  of  law.  I  have,  however, 
retained  it  as  stated  in  the  oomplaint  as  originally  prepared  for  oae. 
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(No.  36.) 

By  a  creditor  J  on  behalf  of  hitMe^  and  all  other  creditors^ 
under  a  deed  of  trust  or  assignment  against  an  assignee f 
also  a  creditor y  charging  him  with  neglect  of  duty  and 
with  receiffing  moneys,  and  applying  same  to  his  own  use* 
Praying  for  an  account  and  a  division  of  the  moneys 
received  by  the  assignee,  and  for  the  appoifUment  of  a  new 
trustee  in  hisplace* 

Title  of  the  Cause. 

The  above  named  plaintiffity  on  behalf  of  themaelves  and 
all  other  creditois  of  the  defendant,  J.  S.  P.,  who  shall 
omne  in  and  contribute  to  the  expenses  of  this  addon/ 
complain  of  the  above  named  defendant,  and  allege  the 
following  facts  constituting  their  cause  of  action : 

That,  on  or  about  the  ■  day  of  ,  one 

B.  D.,  being  in  embarrassed  ciroumstanoes  and  unable  to 
pay  his  debts,  and  being  desirous  of  applying  his  property 
and  effects  to  the  payment  thereof,  so  far  as  the  same  would 
go,  in  a  just  and  equitable  manner,  and  being  indebted 
to  the  plaintiffi  as  well  as  the  defendant,  and  other  credi- 

^  A  creditor,  seeking  to  set  aside  an  asaigmneiit,  need  not  make  all 
the  other  creditorapaiiieB ;  though  it  10  otherwise,  where  the  creditor 
seeks  to  establish,  and  carry  out  the  assignment.  (  Bank  of  British 
North  America  v.  Sujdam,  6  How.,  379 ;  see  Pleadings,  156, 172.  ) 
All  persons  claiming  an  interest  in  a  fund,  are  necessary  parties  to  an 
action  for  aa  account  and  distribution  of  it.  In  such  cases,  howerer, 
the  action  may  be  brought  as  above,  in  the  name  of  one  or  more,  for 
the  benefit  of  themselyes  and  all  others.  So,  in  other  cases,  where 
the  question  is  one  of  a  common  interest  or  the  parties  are  numerous. 
See  remarks  upon  the  prorisions  of  the  Oodto,  and  the  practice  in  such 
(  Pleadings,  123—127. ) 
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tors  mentioned  in  the  assigmnent  hereinafter  referred  to, 
and  in  the  several  sums  therein  set  forth,  executed  to  the 
said  defendant  an  assignment  of  all  his  real  and  personal 
property  and  effects,  in  trust,  to  pay,  first,  certain  preferred 
creditors  mentioned  in  said  assignment  (among  whcnn 
are  said  plaintiffs  and  said  defendant);  and,  secondly,  to 
pay  all  th^  rest  and  residue  of  his  just  debts  and  liabili- 
ties, a  copy  of  which  assignment  is  hereto  annexed  and 
forms  part  of  this  complaint. 

That  said  defendant  accepted  the  said  trust,  and  entered 
upon  the  execution  thereof,  and  entered  upon  said  real 
estate,  and  took  into  his  possession  the  said  personal  pro- 
perty and  effects,  and  soon  after  sold  the  whole  or  the 
greater  portion  of  said  personal  property  at  public  sale, 
and  realized  therefrom,  as  the  plaintiffii  are  informed  and 
believe,  the  sum  of  $5,000  and  upwards. 

That,  as  plaintiffs  are  also  informed  and  believe,  the 
said  defendant  also  collected  various  accounts  and  debts, 
due  and  owing  to  said  B.  D.,  but  of  what  amount  the 
plaintiffi  are  not  informed  and  cannot  accurately  state. 

That  said  defendant  is  still  collecting  and  receiving 
considerable  sums  of  money,  on  account  of  the  estate  of 
said  B.  D.,  under  said  assignment. 

That,  as  plaintiffi  are  informed  and  believe,  the  said  de- 
fendant, in  violation  of  said  trust,  and  disregarding  his 
duties  in  respect  thereto,  has  applied  the  whole  of  the 
moneys  so  collected  and  received  by  him  to  his  own 
private  use  and  advantage,  and  has  invested  the  same  in 
his  ordinary  business,  that  is  to  say,  in  the  business  of 
buying  and  selling  stocka ;  and  the  plaintiffi,  on  informa. 
tion  and  belief,  allege  that  the  defendant  has  recently  lost 
large  sums  of  money  in  said  business,  and  that  his  credit 
has  become  thereby  considerably  impaired,  and  that  said 
business  is  of  a  hazardous  and  precarious  nature. 
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That  the  plaintiJB&  have,  on  several  occasions  since  the 
sale  of  said  personal  property,  called  on  said  defendant, 
and,  on  behalf  of  themselves  and  the  other  preferred  credi- 
tors under  said  assignment,  have  requested  him  to  make  a 
dividend  of  the  monejm,  so  received  by  him,  among  said 
preferred  creditors,  'pro  rata^  pursuant  to  the  terms  of  said 
assigmnent  ;^  but  that  said  defendant  refused  so  to  do,  and 
hitherto  has  refused  to  make  any  dividend  whatever,  or 
pay  any  sums  on  account  of  the  demands  of  said  preferred 
creditors,  but  continues  to  use  such  moneys  for  his  own 
private  use,  benefit  and  advantage. 

Wherefore  the  plaintiffii  demand  judgment,  that  the 
defendant  account  with  the  plaintiffs,  and  all  the  other 
creditors  of  said  B/D.,  provided  for  in  said  assignment, 
who  shall  come  in  and  contribute  to  the  expenses  of  this 
action,  for  all  sums  of  money  received  by  him  fiom  time 
to  time,  by  virtue  of  sidd  assigqment ;  and  that  said  de- 
fendant may  be  adjudged  to  pay  the  plaintifli  and  the  rest 
of  the  creditors  mentioned  in  said  assignment  such  divi- 
dend, in  the  proportion  to  which  they  are  respectively 
entitled  under  said  assignment,  an  equal  dividend,  in  pro- 
portion to  their  respective  debts,  of  all  and  every  the 
sums  of  money  which  he  has  received,  or  might,  but  for 
his  neglect,  have  received  or  collected,  by  virtue  of  said 
assignment.  And  that  said  defendant  may  be  removed 
from  being  trustee,  under  said  assignment,  and  that  some 
other  person  may  be  appointed  trustee,  under  the  direction 
of  the  court,  or  for  such  other,  &c.,  [a«  in  No.  1.] 

*  If  the  amount  reoeiyed  by  the  assignee  is  more  than  the  amount 
of  the  preferred  cUums,  the  demand  for  a  diyidend  should  be  on  be- 
half of  all  the  creditors,  pursuant  to  the  terms  of  the  assignment. 

23 
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/ 


( No.  87. ) 

By  assignee  of  preferred  creditor  under  an  asiignmentf  to 
recover  of  the  astignee  in  trust  his  pro  rata  share  of  trust 
fundsi  alleging  that  the  assignee  in  trust  has  collected  a 
sufficient  amount  out  of  the  trust  property  to  pay  all  the 
pr^erred  creditors^  and  that  all  have  been  paidy  except  the 
plaintiff  U  assiffMr. 

SUPREME  COURT— Albany  County- 


Edward  Van  NeM 

offL 
CharlM  If.  Tallman. 


The  plaintiff,  m  this,  his  complaint,  respectfully  shows 
to  this  court,  that  on  the  11th  day  of  September,  1851, 
John  L.  Van  Ness,  then  and  now  of  the  city  of  Alb^y, 
executed  and  delivered'  a  deed  of  assignment  of  all  his 
property,  of  every  kind  and  nature,  to  Charles  M.  Tallman, 
the  defendant,  and  Cornelia  Van  Ness,  then  of  the  city  of 
Albany,  State  of  New- York,  but  now  residing  in  the  city 
of  Columbus,  State  of  Ohio,  in  trust  and  not  otherwise,  to 
sell  and  dispose  of  the  same  for  cash,  either  at  public  or 
private  sale,  and  out  of  the  proceeds  arising  from  such 
sale  to  pay : 

First.  The  necessary  costs  and  expenses  of  executing 
the  trust;  and 

Second.  To  pay  Charles  M.  Tallman,  Cornelia  Van  Ness, 
&c,  &c,  [setting  forth  the  OMgnmerU]. 

That  the  said  defendant  accepted  the  said  trust,  and 
entered  upon  the  execution  thereof,  and  took  into  his  pos- 
session the  property  and  effects  conveyed  by  said  assign- 
ment above  mentioned,  or  intended  so  to  be,  and  used  and 
disposed  of  the  same. 
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That  the  said  Cornelia  Van  Ness,  mentioned  as  one  of 
the  assignees  in  the  deed  of  assignment  above  mentioned, 
did  not  accept  the  trust,  or  receive,  or  in  any  way  inter- 
fere with  the  property  thereby  conveyed ;  but  on  the  con- 
trary thereof  always  has  and  still  does  refuse,  neglect  and 
decline  so  to  do. 

That  at  and  before  the  execution  and  delivery  of  said 
assignment,  the  said  John  L.  Van  Ness  was  indebted  to 
Cornelia  Van  Ness,  then  of  the  city  of  Albany,  and  named 
among  the  first  class  creditors  above  mentioned,  on  a  cer* 
tain  promisory  note,  dated  Albany,  April  1st,  1850, 
whereby,  for  value  received,  the  said  John  L.  Van  Ness 
promised,  in  one  year  from  the  date  thereof,  to  pay  the 
said  Cornelia  Van  Ness  the  sum  of  $500,  with  interest. 

That  at  and  before  the  execution  and  delivery  of  said 
assignment  above  mentioned,  the  said  John  L.  Van  Ness 
was  fiirther  indebted  to  the  said  Cornelia  Van  Ness,  on 
a  certain  other  promissory  note,  dated  Albany,  March  9th, 
1850,  whereby,  for  value  received,  the  said  John  L.  Van 
Ness  promised  to  pay  the  said  Cornelia  Van  Ness  the  sum 
6f  $397,  in  one  year  from  the  date  thereof,  with  interest. 

That  at  or  before  the  execution  and  delivery  of  said 
assignment,  above  mentioned,  the  said  John  L.  Van  Ness 
was  frirther  indebted  on  a  certain  other  promissory  note, 
bearing  date  Albany,  March  12th,  1850,  whereby,  for 
value  received,  the  said  John  L.  Van  Ness  promised  to 
pay  the  said  Cornelia  Van  Ness,  the  further  sum  of 
$606,193,  with  interest 

That  by  an  instrument  bearing  date  the  17th  day  of 
November,  1854,  and  executed  and  delivered  in  due  form 
of  law,  the  same  identical  notes,  above  mentioned,  were, 
for  a  sufficient  consideration,  duly  assigned  and  transferred 
to  this  plaintiff  by  the  said  Cornelia  Van  Ness. 
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That  the  said  defendant,  as  said  afiBignee,  on  the  said 
eleventh  day  of  September,  1861,  or  immediately  there* 
after,  received  and  took  into  his  possession,  all  the  pro- 
perty and  effects  assigned  by  the  said  John  L.  Van  Ness, 
as  aforesaid,  and  that  he,  the  said  defendant,  from  the 
date  last  aforesaid,  until  on  or  about  the  first  of  January, 
1854,  used  and  employed  the  said  assigned  property  on 
his  own  account  and  for  his  own  benefit,  and  from  the 
use  and  uses  made  of  said  assigned  property,  and  fix)m  the 
profits  derived  fi:om  the  use  and  uses  of  said  assigned  pro- 
perty  by  said  defendant  as  afoi«said,  and  fiom  the  sales 
and  dispositions  made  by  him,  the  said  defendant,  of  said 
property,  the  defendant  has  received  money,  and  securi- 
ties for  money,  of  su£Bicient  amount  to  pay  all  the  expenses 
of  executing  said  trust,  and  all  claims  and  demiEmds  of  the 
first  class  creditors  whose  names  appear  and  are  contained 
in  the  list  marked  '^  B."  annexed  to  said  assignment,  above- 
mentioned,  and  to  which,  for  greater  certainty,  the 
plaintiff  refers,  and  that  the  defendant  has  paid  all  the 
creditors  named  in  said  first  class,  with  the  exception  of 
the  said  Cornelia  Van  Ness. 

That  the  said  defendant  has  refused,  and  still  does  refiise, 
to  pay  this  plaintiff  the  sums  due  on  said  notes  abovemen* 
tioned,  or  any  part  thereof. 

Wherefore  by  reason  of  said  breach  of  duty  and  of  trust 
and  confidence^  on  the  part  of  said  defendant^  as  trustee  as 
(iforesaidf  and  of  his  fraudulent  appropriation  of  the  pro* 
perty  so  ifUrusted  to  him  for  the  benefit  of  the  creditors  of  the 
said  John  L.  Van  Ness^  and  by  reason  of  the  premises  afor^ 
saidi^  the  plaintiff  demands  judgment  against  the  said  de- 
fendant, for  the  sum  of  $500,  with  interest  fit)m  the  first 
day  of  April,  1850,  and  for  the  further  sum  of  $297.00, 

'  This  is  unnecessary. 
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with  interest  fiom  the  ninth  day  of  March,  1850,  and  the 
ftirther  som  of  t606.93,  with  interest  fix>m  the  twelfth 
day  of  March,  1850,  besides  cost  of  this  action.^ 

AMOS  DEAN, 

Plaintiff^  Attorney. 


( No.  38. ) 


By  cestui  que  trust  against  trustees^  for  an  accounting  of 
trust  Jund  and  payment  of  such  arrears  as  shall  be  fmnd 
due. 

Title  of  the  cause. 

The  plaintiff  in  this  cause,  complains  and  shows  to  this 
court  that,  prior  to  the  6th  day  of  May,  in  the  year  1844, 
flhe  was  entitled  to  a  large  real  and  personal  estate ;  that 
she  was  married  to  S.  G-.,  now  deceased,  by  whom  she 
had,  at  the  time  of  his  decease,  Inaming  ^Aem,]  her  chil«* 
dren;  that,  prior  to  the  6th  day  of  May,  1844,  her  said 
property  had  been  conveyed  to  trustees;  that  the  said 
conveyance  having  been  judicially  declared  insufficient, 
the  trustees,  under  said  conveyance,  to  wit,  J.  V.  and  J. 
T.,  together  with  the  plamtiff  in  this  suit,  and  her  said  hus- 
band, united  in  a  conveyance,  to  the  defendants,  bearing 
date  the  said  6th  day  of  May,  1844,  a  copy  of  which  said 
conveyance  is  hereto  annexed,  marked  A,'  and  to  which 
the  plaintiff  refers  as  a  part  of  this  complaint;  that  the 
said  defendants,  the  grantees  in  said  deed,  accepted  the 

>  A  prayer  that  defendant  aooonnt  for  the  tnut  property  and  ftmdi 
maj  properly  be  added  (see,  ante^  No.  32),  and,  also,  if  a  proper 
case  be  made,  for  an  iigonction  and  reoeiver. 

'  The  conveyanoe  referred  to,  la  a  deed  of  tnut  to  the  defendants. 
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said  trnfity  and  undertook  to  administer  the  same,  and  took 
possession  of  the  property  so  conveyed* 

And  the  plaintiff  forther  states  that,  under  and  by  vir- 
tue of  the  said  conveyance,  the  said  trustees  received  and 
became  entitled,  as  such  trustees,  to  property  of  the  value 
of  about  $12,000  ;  and  it  became  and  toas  the  duty  of  the 
said  trustees^  0  invest  the  same  on  good  bonds  and  mortgages f 
or  in  the  public  stocks  of  this  ttcUe  or  of  the  United  StateSf 
and  to  makethe  same  productive  ;  and  to  pay  over  the  income 
therefrom^  as  the  same  accrued^  into  the  hands  of  the  plaintiffs 
04  the  same  should  be  collected^  and  no  faster^ andnot  inany 
event  or  manner  to  anticipate  the  said  rents^  income  or  profits^ 
or  any  part  thereof^ 

And  the  said  plaintiff,  further  states  that  the  said  de 
fendants,  trustees  as  aforesaid,  have  not,  nor  has  either  of 
them,  well  and  faithfully  discharged  their  said  trust;  and 
she  avers  that,  although  they  have  received  large  sums  of 
money,  at  different  times,  arising  out  of  said  funds  and 
property,  and  the  income  thereof  so  received  in  trust,  yet 
that  they  have  not  pdd  over  the  same  to  her,  as  required 
by  said  trust  deed ;  and  this  plaintiff  charges,  that  the  said 
defendants  have  not  invested  the  said  trust  property  so  as 
to  make  the  same  as  productive  as  they  could  and  ought 
to  have  done. 

Wherefore  the  said  plaintiff  prays  that  the  said  defen- 
dants may  be  required  to  account  with  the  plaintiffs  or  some 
person  appointed  by  the  courts  on  her  behalf  and  on  such  ao- 
countings*  set  forth  a  fiill  statement  of  all  the  property,  by 

^  This  is  the  allegation  of  a  mere  l^al  duty,  or  conclasion  of  law, 
and  is  not,  properly,  a  part  of  the  complaint.  It  is,  no  doubt,  such 
a  redundancy  as  the  court  would  strike  out  on  motion. 

'  In  the  orig^al  complaint,  the  prayer  was,  that   the   '*  defen- 
dants may  be  required  to  anstoer  Imd  set  forth  a  fuU  statement,"  &c. 
*  I  hare  altered  it  as  above.    The  defendants  could  not  be  required  to 
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them  and  each  of  them,  received  under  the  said  deed,  and 
the  manner  in  which  the  same  has  been  invested ;  and  the 
income  of  the  same,  and  the  sums  paid,  or  claimed  to  have 
been  paid,  and  the  date  of  such  payments,  and  to  whom 
paid ;  and  whether  any,  und  which,  of  such  payments 
were  made  upon  the  order  of  this  plaintiff;  and  whether 
the  said  defendants,  or  either  of  them,  claim  to  be  credit- 
ed for  sums  paid  to  other  persons ;  and  for  which  fund 
receipts  have  been  taken  from  the  plaintiff,  without  any 
paym^it  being  actually  made  to  her ;  and  that  the  defen- 
dants may  be  required  to  account,  not  only  for  all  such 
monejrs  a9  they  heve  received,  but  also  for  such  as  with- 
out wilful  neglect,  they  might  have  received,  on  account 
of  the  said  trust ;  and  may  be  adjudged  to  pay  to  the 
plaintiff  all  such  arrears  as  shall  be  found  due  to  her,  and 
that  the  said  plaintiff  may  have  such  further  relief,  with 
costs,  as  shall  be  proper  and  just. 

VAN  SCHAACK  &  OLCOTT, 

Auy's  for  Plff. 


(  No.  89. ) 


Far  removal  of  trtuteeSf  one  refusing  to  act  ani  the  other 
insolvent^  having  applied  the  trust  funis  to  his  own  use ; 
praying  an  account f  injunction  ani  receiver ^  and  reference 
to  appoint  new  trustees. 

Title  of  Cause. 

The  plaintifEb,  complaining  of  the  defendants,  allege  the 
following  &ets  constituting  their  cause  of  action* 

answer  anjihvDg  more  than  the  fiMsts  set  forth  in  the  oompkSnt,  hat 
the  Oonrt  may  reqviie  and  order  a  fbU  accounting^  as  demanded 
abore. 
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That  the  plaintiffis,  A.  B.  and  C^his  wife,  of  the  one 
party  and  the  said  defendants,  R.  P.  and  L.  M.,  of  the 

other  part,  on  or  about  the day  of ,  ent^ed 

into  a  certain  agreement,  and  made  and  executed  a  cer- 
tain indenture  under  their  hands  and  seals  as  follows : 
[  Set  forth  indenture  creating  the  trust^ 

Hiat  the  said  R.  P.  hath  principally  acted  in  the  trusts 
of  said  indenture,  and  hath,  by  virtue  thereof,  and  from 
time  to  time  received  considerable  sums  of  money  and 
other  effects,  but  the  said  R.  P.  hath  applied  only  a  small 
part  thereof  upon  the  trusts  of  said  indenture,  and  hath 
applied  and  converted  the  residue  thereof  to  his  own  use; 
and,  in  particular,  the  said  R.  P.  hath  within  a  few  months 
last  past,  received  a  considerable  sum  fi^m  the  estate  and 
efl^ts  of  C.  D.,  deceased,  belonging  to  the  said  trust 
^  fund,  the  whole  of  which,  as  plaintilSb  are  informed  and 
believe,  he  has  applied  to  his  own  use. 

That,  as  plaintiffi  are  also  informed  and  believe,  said  R. 
P.  hath  since  become  insolvent,  and  has  made  a  general 
assignment  for  the  benefit  of  his  creditors. 

That  said  defendant,  L.  M.,  refuses  to  act  in  the  matter 
of  said  trust,  or  to  interfere  in  any  manner  with  the  doings 
of  said  R.  P.,  or  take  any  step  whatever  towards  protect- 
ing and  preserving  said  estate,  or  carrying  out  the  said 
trusts. 

That  the  plaintiffi,  by  themselves  and  their  agents,  have 
repeatedly  applied  to  said  defendants  for  an  account  of  the 
said  trust  property,  received  and  possessed  by  them,  and 
of  their  application  thereof,  but  said  defendants  have  re- 
fused and  still  refuse  to  comply  with  said  request,  or  to 
render  any  account  of  said  trust  property,  or  of  their  ap- 
plication thereof. 

Wherefore  the  plaintiffs  demand  judgment  against  the 
defendants,  that  an  account  may  be  taken  of  all  and  sin- 


COMPLAINTS  IN  EQUITABLE  ACTIONS.  185 

gular,  the  said  trust  property  and  effects  which  have,  or, 
but  for  the  wilful  default  or  neglect  of  the  said  defendants, 
might  have  been  received  by  them  or  either  of  them,  or 
by  any  other  person  or  persons,  by  theur  or  either  of  their 
orders,  or  to  their  or  either  of  thdr  use,  and  also  an  ac- 
count of  their  application  thereof ;  and  that  the  said  de- 
fendants may  respectively  be  adjudged  to  pay  to  such  new* 
trustees  as  may  be  appointed  in  their  places,  or  in  such 
manner  as  the  court  may  direct,  what  shall  appear  to  be 
due  fifom  them,  or  either  of  them,  upon  such  account ; 
and  that  said  defendants  may  be  removed  fhxn  being 
trustees  under  said  indenture,  and  that.it  be  referred  to 
a  referee,  to  be  a]ppointed  by  the  court,  to  appoint  two 
other  personiB  to  be  trustees,  under  said  indenture,  in  their 
place  and  stead ;  and  that  in  the  meantime  some  proper 
person  may  be  appointed  to  receive  and  collect  the  said 
trust  estate  and  effects;  and  that  said  defendants  may 
be  restrained  fiom  any  further  interference  therewith :'  or 
for  such  further,  &c. :  IAbiu  No.  1.] 


( No.  40. ) 


By  an  executor ^  4^.,  to  carry  ike  trusts  of  a  ivill  into  execur 
tionj  and  asking  directions  from  the  court  in  regard  to 
carrying  out  the  same. 

Title  of  the  Cause.^ 

The  complaint  of  the  above  named  plaintiff,  executor, 
&C.,  of  the  will  and  codicils  of  M.  S.,  late  of , 

'  All  perBOQB  interested  under  the  will  and  in  the  reBidnarj  estate, 
as  next  of  kin  and  heirs  at  law,  should  be  made  parties  defendants. 
If  either  of  the  parties  are  married  women,  their  husbands  should  be 
joined. 

24 
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deceased,  and  a  trustee,  legatee  and  devisee  in  said  i^iU 
and  codicils,  respectfully  shows  to  this  court : 

That  the  said  M.  S.,  at  the  several  times  of  making  her 
will  and  codicils,  hereinafter  mentioned,  and  at  the  time 
of  her  death,  was  seized,  in  fee  simple,  of  divers  lands  and 
tenements,  of  considerable  yearly  value,  in  the  several 
counties  of  C.  and  D.,  and  being  so  seized  and,  also,  pos- 
sessed of  considerable  personal  estate,  the  said  M.  S.,  on 
or  about  the        ■        day  of  ■  ,  made  her  last  will 

and  testament  in  writing,  duly  executed  and  published  for 
devising  real  estate  according  to  law,  and  thereby,  after 
giving  divers  pecuniary  and  specific  legacies  and  divers 
annuities,  the  said  testator  gave  and  devised  to  the  plaiiH 
tiff,  all,  dkc,  {stating  the  substance  of  the  vnU;  or  if  the 
'pleader  choose^  instead  of  the  above  say^  "a  copy  of  which 
will  is  hereto  annexed^  and  forms  part  of  this  compkunt^^* 
and  sOf  alsOf  in  regard  to  each  of  the  codicUs."] 

That  the  said  testatrix  afterwards,  on  or  about  the 

day  of  ,  made  a  codicil,  &c.,  &c^  [similar  allegations 

in  regard  to  each  codicil^  as  the  above  in  regard  to  making 
the  tvUL'] 

And  the  plaintiff  further  alleges,  that  the  said  testatrix, 

M.  S.,  departed  this  life  on  or  about  the day  of , 

without  having  revoked  her  said  vnll  and  codicils,  save  as 
such  will  is  revoked  or  altered  by  said  codicils,  and  as 
some  of  the  said  codicils  have  been  revoked  or  altered  by 
some  or  one  of  such  subsequent  codicils. 

That  the  said  testatrix,  at  her  death,  left  the  said 
defendants,  E.  G-.,  formerly  E.  L.,  and  B.  S.,  her  cousins 
and  coheiresses  at  law.  [naming  the  defendants.^ 

That  the  plaintiff  being,  by  the  said  codicil  of  the 

day  of  — « — ,  appointed  sole  executor  of  the  said  will  and 
codicils,  hath,  since  the  death  of  the  said  testatrix,  duly 
proved  the  said  will  and  codicils,  as  a  will  and  codicils 
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lelating  to  both  real  and  peraonal  estate,  before  the  suno- 
gate  of county,  and  taken  upon  himself  the  exe- 
cution thereof,  and  the  same  have  been  duly  recorded  in 
the  office  of  said  surrogate;  that  s^d  testatrix,  at  the 
time  of  her  death,  was  possessed  of,  or  interested  in,  and 
entitled  to  considerable  personal  estate  and  efTects,  and 
(among  other  things,)  she  was  entitled  to  an  eighth  share 
and  interest  in  a  certain  copartnership,  trade,  or  business 
of  a  tin  blower  and  tin  melter,  which  was  carried  on  by 

the  said  testatrix  and  certain  other  persons,  at , 

under  the  firm  of  S.  F.  &  Co.,  in  which  the  said  testatrix 
had  some  share  of  the  capital,  and  which  was  a  profitable 
business;  and  by  the  articles  of  copartnership,  under 
which  the  said  business  was  carried  on,  the  plaintiff  in 
this  action,  as  said  testatrix's  personal  representative,  is 
now  entitled  to  be  concerned  in  such  share  of  the  said 
business,  for  the  benefit  of  the  said  testatrix's  .estate,  and 
that  she  was  also  possessed  of,  and  entitled  to,  certain  lease- 
hold estates,  for  the  remainder  of  certain  terms  of  years, 
determinable  on  lives. 

And  the  plamtiff  further  states,  that  he  hath  possessed 
himself  of  some  parts  of  the  said  testatrix's  personal  es- 
tate, and  hath  discharged  her  funeral  expenses,  and  some 
of  her  debts  and  legacies,  and  hath  also,  so  far  as  he  hath 
been  able,  entered  into  possession  of  the  said  testatrix's 
real  estates,  which  she  was  seized  of,  or  entitled  to,  at  the 
times  when  she  made  her  said  will  and  codicils,  and  which 
consisted  of,  &c,  Igenerally  describing  i^]  being,  alto- 
gether, of  the  yearly  value  of  about  $ ,  besides 

the  said  mansion  house  and  premises,  which,  by  the  codi- 
cil of day  of       ■       ,  are  devised  to  the  plamtiff 

for  his  own  use  and  benefit ;  and  the  plaintiff,  as  executor 
and  trustee,  as  aforesaid,  is  desirous  of  applying  the  said 
testatrix's  personal  estate  and  effects,  (not  specially  be- 
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queathedy)  in  payment  of  the  said  testatrix's  debts,  and  of 
her  legacies  now  remaining  unpaid,  and  of  the  annuities 
l>equeathed  by  the  said  will  and  codicils,  if  in  the  opinion 
of  the  court,  the  true  construction  of  the  trusts  in  said 
will  and  codicil,  so  require  or  allow* 

But  the  said  defendants,  J.  G.  and  E.,  his  wife,  all^e 
and  claim,  that  under  the  provisions  of  said  will  and 
codicils,  they  are  entitled  to  the  residue  of  the  said  testa- 
trix's personal  estate,  not  specially  bequeathed,  including 
all  her  leasehold  estates,  after  payment  of  her  funeral  ex- 
penses and  debts,  and  that  the  said  personal  estate  is  not 
subject  to  the  payment  of  the  seyeral  legacies  and  annui- 
ties given  by  the  said  testatrix's  will  and  codicils,  but  is 
exempt  therefrom,  and  that  all  the  said  legacies  and  annui- 
ties ought  to  be  j>aid  out  of  the  rents  and  profits  of  the 
said  testatrix's  real  estates ;  a  claim  which  the  plaintiff 
controverts  and  denies,  and  sjibmits  to  this  honorable  court. 

And  the  said  J.  G.  and  E.,  his  wife,  are  desirous  that 
the  plaintiff,  as  the  pei^onal  representative  of  the  said 
testatrix,  should,  by  means  of  the  said  testatrix's  share  of 
the  capital  employed  in  the  said  trade  or  business,  carry 
on  the  said  trade  or  business  for  the  benefit  of  them,  and 
the  said  testatrix's  estate,  which  the  plaintiff  cannot  safely 
do  without  the  direction  of  this  court 

And  under  the  circumstances  aforesaid,  the  plaintiff  is 
unable  to  administer  the  said  personal  estate,  and  to  execute 
the  trusts  of  said  real  estate,  without  a  construction  of 
said  will  and  codicils,  and  the  directions  of  this  court. 
And  the  defendants  are  desirous  of  having  a  suitable  per- 
son appointed  by  this  court  to  receive  the  rents  and  profits 
of  the  said  real  estate  devised  as  aforesaid  by  the  said 

codicil  of  the day  of ^  to  which  this  plaintiff 

has  no  objection. 

Wherefore  the  plaintiff,  executor  and  trustee,  &c.,  as 
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aforesaid,  prays  for  a  ooDstruction  by  the  court  of  said 
will  and  codicils,  and  the  trusts  therein  contained,  thai 
said  will  and  codicils  be  established,  and  said  trusts  be 
performed  and  carried  into  execution  by  and  under  the 
direction  of  this  court ;  that  an  account  may  be  taken  of 
the  said  testatrix's  perBonal  estate  and  effects  not  specifi- 
cally bequeathed,  and  of  her  funeral  expenses  and  debts, 
and  of  the  legacies  and  annuities  bequeathed  by  the  said 
will  and  codicils,  the  plaintiff  being  ready  and  hereby 
offering  to  account  for  all  such  parts  of  the  said  personal 
estate  as  have  been  possessed  by  him,  and  that  by  the 
constructions  of  said  will  and  codicils,  it  may  be  adjudged 
that  the  said  personal  estate  not  specifically  bequeathed, 
be  applied  in  payment  of  the  said  funeral  expenses,  debts 
and  annuities,  in  a  due  course  of  administration,  and  that 
the  clear  residue  ( if  any )  of  the  said  personal  estate,  be 
ascertained  and  paid  to  the  said  defendant,  E.  G-.,  in  her 
own  right ;  and  in  case  it  shall  appear  that  said  personal 
estate  not  specifically  bequeathed,  is  not  sufficient  for  pay- 
ment of  said  funeral  expenses,  debts,  legacies  and  annui- 
ties, or  that  any  parts  thereof  are  not  payable  out  of  said 
personal  estate,  then  that  proper  directions  may  be  given 
in  payment  of  such  deficiency,  or  of  such  parts  thereof 
as  are  not  payable  out  of  the  said  personal  estate,  accord- 
ing to  the  trusts  of  the  said  term  of  years  vested  in  the 
plaintiff,  as  aforesaid,  and  that  an  account  be  taken  of  the 
rents  and  profits  of  the  said  real  estates  comprised  in  said 
tenn  received  by,  or  come  to  the  hands  of  the  plaintiff; 
and  that  the  same  may  be  applied  according  to  the  trusts 
of  the  said  term ;  and  that  proper  directions  be  given  by 
the  court  touching  the  carrying  on  of  said  trade  or  business, 
also  touching  the  effects  specifically  bequeathed  by  the 
said  will  and  codicils,  as  heir-looms,  and  that  proper  in- 
ventories may  be  made  thereof;  and  that  a  suitable  per* 
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son  be  appointed  by  the  court,  to  receive  the  rents  and 
profits  of  the  said  real  estates  devised  by  the  codicil  of 

the day  of  ;  or  for  such  other  or  further 

relief,  Ac 


( No.  41. ) 


By  an  infant  devisee  and  cestui  qui  trusty  by  his  guardiaUf 
against  executors f  to  have  trusts  in  a  wUl  carried  into  exe- 
cutioUf  and  for  an  accounting^ 

Title  of  the  Cause* 

The  plaintiff  Henry  A.  Tallmadge,  an  infant  under  the 
age  of  twenty-one  years,  to  wit,  of  the  age  of  nine  years 
and  upwards,  by  Joseph  Blunt,  his  guardian,'  complains  of 
the  defendants: 

That  Benjamin  Tallmadge,  late  of  the  town  and  county 
of  Litchfield,  state  of  Connecticut,  deceased,  duly  made 

^  This  piBoedent  is  adapted  to  the  Code,  from  a  biU  filed  in  the  late 
Goart  of  Chancerj,  in  the  case  of  Henry  A.  Tallmadge,  an  infant,  by 
his  next  friend,  vs.  Henry  F.  Tallmadge  and  others,  argued  in  the 
Court  of  Appeals,  October  11th,  1850.  The  executors,  who  are  trus- 
tees under  the  will,  and  the  persons  claiming  an  interest  in  the  trust 
fund  are  the  parties  defendants. 

'  It  is  held  by  the  General  Term  of  the  Seyenth  District,  that  this 
allegation  is  not  sufficient,  but  that  the  complunt  must  show,  by 
proper  averments,  the  due  appointment  of  the  guardian,  by  the  court 
or  a  judge.  (  Hulbert,  an  in&nt,  v.  Young,  13  How.,  413. )  The  com- 
mon practice  has  been  otherwise.  See  note,  ante,  page  46.  The  safer 
course,  is,  undoubtedly,  that  indicated  in  the  decision  referred  to, 
namely,  to  set  out  the  time  and  manner  of  ^>pointment  of  the  guar- 
dian. A  complaint  so  drawn,  will  be  found  in  a  subsequent  form,  in 
the  case  of  a  complaint,  by  an  infant,  for  a  divorce,  on  account  of  non- 
age. 
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and  pablifihed  his  last  will  and  testament  in  writing,  bear- 
ing date  the  7th  day  of  August,  1831,  and  thereby, 
amongst  other  things,  gave  and  bequeathed,  in  words  and 
figures,  or  to  the  purport  and  effect  following,  that  is  to 
say: 

**  Although  I  should  rejoice  to  leave  a  due  portion  of 
my  property  to  each  of  my  children,  to  be  entirely  subject 
to  their  own  several  individual  control,  yet  such  has  been 
the  conduct  of  my  son,  George  Washington,  of  late,  that 
I  feel  it  to  be  my  bound^i  duty  to  make  him  an  excep- 
tion. I  therefore  appoint  Henry  F*  Tallmadge  and  John 
P.  Cushman,  trustees,  into  whose  hands  shall  be  paid  all 
the  property  that  would  fall  to  the  share  of  the  said 
Gteorge  W.  Tallmadge,  by  any  provision  of  this  will ;  and  I 
hereby  direct  my  said  trustees  to  take  aU  the  property  of 
my  said  son,  Gtoorge  W.  Tallmadge,  that  may  be  appor- 
tioned to  him,  by  this  will,  of  every  description  and 
character,  and  place  the  same  on  interest,  either  in  some 
safe  public  fund,  or  at  private  interest,  well  secured,  the 
interest  alone  of  which  shall  be  appropriated  for  his  sup- 
port and  that  of  his  family.  The  principal  shall  be  reserved 
for  his  child  or  children,  to  be  paid  over  to  them,  equally, 
when  they  shall  severally  come  of  age,  provided  their 
father  should  not  then  be  living ;  but  if  the  said  George 
W.  Tallmadge  should  be  then  alive,  the  whole  of  said  fund 
shall  be  kept  on  interest,  to  be  applied  for  his  use  and 
benefit  during  his  naturallife.  So,  also,  in  the  case  of  his 
death,  if  his  present  wife  should  survive  him,  then  the  one 
equal  half  of  the  same  privileges  and  benefits  shall  be  ex- 
tended to  her,  as  have  been  provided  for  him,  during  her 
continuance  to  be  his  widow ;  afler  which,  the  whole  be- 
quest shall  be  divided  to  the  aforesaid  children  of  George 
W.  Tallmadge,  as  above  provided.  If  only  one  child 
should  survive  them,  then  shall  one  half  of  the  sum  be- 


192  PRECEDENTS  OF  PLEADINGS. 

queathed  to  Washington,  be  paid  over  to  said  child;  and 
if  no  child  should  surviye  them,  then  shall  the  whole 
bequest  ))e  for  the  equal  benefit  of  all  my  surviving  chil- 
dren/* as  by  the  said  will  will  more  fully  and  at  large 
appear. 

That  the  said  Benjamin  Tallmadge  departed  this  life  on 
or  about  the  month  of  March,  1836,  withput  having  alter- 
ed or  revoked  his  said  will,  which  has  been  duly  proven ; 
and  that  the  said  defendants,  John  P.  Cushman  and  Henry 
F.  Tallmadge  and  Maria  Tallmadge,  were  duly  qualified 
as  executors  and  executrix  of  the  said  will,  and  have  taken 
upon  themselves  the  execution  thereof. 

That  the  said  executors  and  executrix,  after  the  death 
of  the  said  Benjamin,  paid  over  to  the  said  Henry  F*  Tall- 
inadge  and  John  P.  Cushman,  the  share  to  which  the  said 
G-eorge  was  entitled,  by  virtue  of  the  said  will,  but  what 
amount  the  plaintiff  is  ignorant.  That  the  said  Henry  F« 
Tallmadge  and  John  P.  Cushman  have  taken  upon  them- 
selves the  execution  of  the  said  trust,  herein  before  more 
particularly  set  forth,  and  that  the  said  Maria  is  now  dead. 

That  the  said  George  Washington  departed  this  life  on 
or  about  the  8th  day  of  September,  1836,  leaving  Laura 
M.,  his  widow,  and  the  plaintiff,  his  only  child,  him  sur- 
viving. 

That  the  said  Laura  M.,  the  widow  of  the  said  George 
Washington,  on  the  22d  of  August,  1839,  married  Van  R. 
Humphrey,  of  the  state  of  Ohio. 

That  upon  the  death  of  his  father,  the  said  George,  the 
plaintiff,  became  entitled,  and  still  continues  to  be  entitled, 
pursuant  to  the  directions  of  the  said  will,  to  the  use  and 
benefit  of  half  of  the  estate  bequeathed  to  the  said  George 
Washington.^ 

'  This  being  the  allegation  of  a  mere  conclusion  of  law,  is  not,  in 
gtrictness,  a  proper  allegation  to  be  set  forth  in  a  pleading,  and  is  cer- 
tainly unnecessary. 
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■  That  the  mcome  of  the  whole  share,  directed  to  be 
placed  in  the  hands  of  the  said  John  and  Henry,  was 
intended  by  the  said  testator  for  the  support  of  the  family 
of  the  said  George,  and  that  the  plaintiff  is  entitled  to 
the  income  of  the  remaining  half  part  of  the  said  estate 
bequeathed  to  the  said  George,  since  the  marriage  of  the 
said  Laura ;  and  being  so  entitled,  he  has  caused  applica- 
tion to  be  made  to  the  said  trustees,  and  has  requested 
them  to  account  with  him  for  his  separate  share  of  the 
estate,  and  the  moneys  arising  therefrom,  which  he  is 
entitled  to,  pursuant  to  the  directions  contained  in  said 
last  will ;  but  that  the  said  trustees  express  doubts  as  to 
the  extent  and  nature  of  the  interest  to  which  he  is 
entitled  under  the  said  will,  and  insist  that,  until  a  con- 
struction has  been  given  to  the  said  will  by  a  court  of 
equity,  they  will  not  account  with  him,  nor  pay  over  to 
him  the  amount  to  which  he  is  entitled  under  the  said 
will,  and  they  still  refuse  to  comply  with  his  reasonable 
request,  as  in  justice  and  equity  they  ought  to  have  done* 

That  the  children  of  the  said  Benjamin,  living  at  the 
time  of  his  death,  were  the  said  Gteorge,  Ac.  [naming  theni], 
all  of  whom,  as  the  plaintiff  is  informed  and  believes, 
claim  some  right  to  the  property  vested  in  the  hands  of 
the  said  John  and  Henry,  as  above  set  forth,  or  to  some 
portion  thereof. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
said  defendants,  trustees,  &c.,  may  be  directed  to  perform 
and  carry  into  eflbct  the  trust  hereinbefore  mentioned  and 
conteined  in  the  said  last  will,  according  to  the  true  mean- 
ing and  intent  thereof,  and  agreeably  to  the  intent  and 
meaning  of  the  testetor,  and  that  a  full  and  true  account 
may  be  rendered  by  said  defendants  of  all  the  estete  and 
effects,  of  every  kind,  nature  or  quality  whatever,  which 
now  are,  or  ever  were,  in  the  custody,  possession  or  con* 
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trol  of  said  defendants,  under  the  said  trust,  and  how  the 
same  is  invested ;  and  thai  the  same  may  be  secured  for 
the  benefit  of  the  plaintiff,  according  to  his  rights  and 
interests,  pursuant  to  the  trust  in  said  will,  and  for  such 
other,  &c,  [at  in  No.  !•] 


( No.  42. ) 


Prayer  of  a  complaint  to  compel  executan  who  had  renounced^ 
to  carry  the  trusts  of  a  wUl  into  execuUonf  or  if  they  de- 
clinedf  then  praying  appointment  of  new  trustees  to  execute 
such  truaUi  demanding  an  accounting  from  the  adminis^ 
traUn-j  de  bonis  non^  who  had  reserved  the  whole  estate* 

The  plaintiff  therefore  prays  the  aid  and  the  interposi- 
tion of  this  court  in  the  premises,  and  that  it  may  be 
determined  by  its  judgment  or  decree  whether  the  said 
D.  V.  S.,  J.  B.  and  T.  H.  are  still  trustees  under  said  will, 
and  authorized  to  carry  the  same  into  execution;  and  if  it 
shall  be  adjudged  that  they  are  still  such  trustees,  that 
they  be  directed  to  execute  the  provisions  of  the  said  will 
and  codicils,  and  dispose  of  the  said  estate  according  to 
the  charitable  intent  of  the  said  testetor ;  or  if  it  shall  be 
determined  that  the  said  D.  V.  S.,  J.  B.  and  T.  H.  are  not 
now  such  trustees,  and  are  not  authorized  to  execute  the 
said  trust,  that  then  some  suitable  and  proper  persons 
may  be  appointed  by  this  court  to  execute  the  said  trusts, 
and  carry  the  chariteble  intent  of  the  said  testetor  into 
full  effect  under  its  direction,  and  that  they  take-possession 
of  the  said  estete  for  that  purpose ;  and  that  the  said  J. 
P.  B.,  as  surviving  administrator,  with  the  will  annexed,  of 
the  said  W.  B«,  deceased,  be  directed  to  render  a  full,  true 
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and  just  account  of  the  said  estate,  and  all  the  interest 
and  accumulations  thereon,  and  that  he  pay  the  same  over, 
with  all  the  interest  and  accumulation  properly  and  legally 
chargeable  thereon,  to  the  said  D.  V.  S.,  J.  B.  and  T.  H., 
as  trustees  under  said  will  and  codicils,  or  to  such  other 
trustees  as  may  be  appointed  by  this  court ;  and  that  a 
receiver  of  all  the  property  and  effects  of  the  estate  of  the 
said  testator  may  be  appointed  by  this  court,  during  the 
pendency  of  this  suit,  with  such  powers  and  authority  as 
to  this  court  may  seem  meet  and  proper ;  and  that  the 
said  J.  P.  B.  may  be  restrained  and  enjoined,  by  the  order 
of  this  court,  from  further  interfering  or  intermeddling 
with,  or  from  further  using  the  assets  and  property  of  said 
estate,  until  the  further  order  of  this  court,  and  that  the 
plaintiff  may  have  such  other  or  frurther  relief  as  shall  be 
feeble  to  equity,  with  the  costs  of  this  action. 
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( 8. )  W1LL8. 

(  No.  43. ) 
JPor  the  construction  of  a  wilL 
SUPREME  COURT— Renssexaeb  Countt. 

DAiii«l  Clintk  Ezeeotor,  «to,,  of  th«  Utt  will 
and  UiUmeat  of  John  Glinti  deceaied, 

MagdAlm  Clint»  John  a  Glint  uid  £m«lisa 
hit  wife^  Aaron  Clini  and  Eliza  hii  wife, 
William  Snyder  and  Elizabeth  hie  wife, 
Gilbert  6.  Thorn  and  Ann  Uriah  hie  wife. 
Nelion  Dater  and  Barbara  hie  wife^  Wil- 
liam A.  Kilmer  and  Almira  M.  hie  wife^ 
I>ewitt  Clint  and  Margaret  Cliot 

The  complaint  of  the  abovenamed  plaintiff  against  the 
abovenamed  defendants  alleges  the  following  facts,  which 
constitute  his  cause  of  actioui  that  is  to  say : 

That  John  Clint,  late  of  the  town  of  Poestenkill, 
county  of  Rensselaer,  died  on  or  about  the  29th  day  of 
May,  1854,  leaving  him  surviving  his  widow,  the  above- 
named  defendant,  Magdalen  Clint,  and  his  next  of  kin 
and  heirs-at-law,  to  wit,  the  abovenamed  plaintiff,  Daniel 
Clint,  and  the  abovenamed  defendants:  ^ Naming  them.'] 

That  said  John  Clint,  on  the  4th  day  of  June,  A.  D. 
1852,  made  and  published  his  last  will  and  testament  in 
the  words  and  figures  as  set  forth  in  the  copy  thereof 
hereto  annexed,  and  forming  a  part  of  this  complaint. 

That  afterwards,  and  on  the  2d  day  of  May,  A.  D. 
1854,  the  said  testator,  John  CUnt,  made  and  published 
a  paper,  purporting  to  be  a  codicil  to  his  said  last  will 
and  testament,  in  the  words  and  figures  as  set  forth  in  the 
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copy  thereof  hereto  annexed,  and  forming  a  part  of  this 
complaint.^ 

That  on  or  about  the  7th  day  of  October  the  said  will 
and  codicil  were  admitted  to  probate,  by  the  surrogate  of 
the  county  of  Rensselaer,  as  a  will  and  codicil  of  both 
real  and  personal  estate,  and  that  thereupon  letters  testa- 
mentary were  issued  in  due  form  of  law  to  the  plaiatiff 
in  this  action,  Daniel  Clint,  who  alone  has  qualified  as 
executor  of  said  will  and  codicil,  and  has  assumed  and 
taken  upon  himself  the  sole  burden  of  the  execution 
thereof,  and  the  discharge  of  the  trusts  therein  and 
thereby  created 

That  the  said  John  Clint  died  seized  of  the  several  par- 
cels of  real  iBstate  mentioned  by  him,  and  devised  in  his 
said  last  will  and  testament  also  of  a  considcprable  amount 
of  personal  property,  including  all  the  articles  mentioned 
specifically  by  him  and  bequeathed  in  his  last  will  and 
testam^it,  as'  well  to  the  said  widow  as  to  the  said 

^  As  the  prindpal  quettiona  of  oonstniction  arise  upon  the  oodidl, 
I  have  subjoined  a  oopj  of  it,  in  order  to  oonrey  a  clearer  understand- 
ing of  the  olgect  of  the  oomplaint  The  will  (which  on  account  of 
its  length  I  have  omitted)  gives  a  lift  estate  in  the  home  turn  to  the 
widow,  Magdalen,  and  the  remainder,  after  her  decease,  to  Dewitt, 
and  also  doTiaes  and  bequeaths  other  real  estate  and  personal  property 
to  Dewitt  The  oodieU,  it  inll  be  seen,  contains  a  kind  of  conditional 
revocation  of  the  will :  Dewitt  to  be  "  reinstated"  if  he  ahall  <<  desist 
and  abandon"  a  certain  "  object "  not  mentioned  in  the  codicil.  It  is 
upon  this  clause  of  the  oodidl  that  the  difficulty  of  construction 
arises,  the  prindpal  questions  being  whether  the  whole*  codicil  is  not 
void  for  uncertain^,  and,  if  not  void,  whether  parol  evidence  may  be 
admitted  to  show  what  was  the  <'  object "  the  testator  meant,  and 
also  that  the  devisee  did  '^  derist  and  abandon,"  Ac.,  as  mentioned  in 
the  codicil.  The  Supreme  Court  of  the  Third  District  held  the  codi~ 
dl  valid  and  operative,  and  as  being  an  absolute  revocation  of  so  much 
ci  the  wUl,  and  that  parol  evidence  could  not  be  admitted  in  &vor  of 
the  devisee.    The  case  has  gone  to  the  Court  of  Appeals. 
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defendant,  Dewitt  Ctint,  and  consifiting,  among  other  things, 
of  household  furniture,  farming  utensils,  live  stock,  horses, 
etc.,  etc.,  of  the  aggregate  value  of  at  least  one  thousand 
dollars,  a  considerable  portion  of  which,  by  the  terms  of 
said  will,  was  bequeathed  to  the  said  Dewitt  Clint ;  and 
the  said  testator,  to  the  best  of  the  information  and  be- 
lief of  the  plaintiff,  has  left  few  debts,  and  those  of  a 
comparatively  small  amount,  and  not  sufficient  to  require 
the  sale  or  disposition  of  any  portion  of  said  personal  pro- 
perty bequeathed  to  said  defendant,  Dewitt  Clint,  but 
that  said  personal  property  has  come  to  the  hands  of  the 
plaintiff  as  executor,  etc.,  and  the  whole,  or  the  greater 
portion  thereof,  remains  in  his  hands  as  said  executor,  etc, 
in  trust,  to  be  distributed,  divided  and  apportioned  between 
and  among  the  legatees  in  said  will,  or  will  and  codicil, 
named,  and  according  to  the  true  intent,  meaning  and 
design  thereof,  and  of  the  provisions  therein  contained, 
so  far  as  the  same  may  be  ascertained  and  established,  and 
ordered  to  be  carried  out  by  the  final  judgment  and  determi- 
nation of  this  court.^ 

And  the  said  plaintiff  further  alleges  and  states  that  doubts 
have  arisen  and  are  entertained  by  him,  the  said  plaintiff, 
and  others  of  the  parties  to  this  action,  as  plaintiff  is 
informed  and  believes,  relative  to  the  true  meaning  and 

*  The  character  of  the  execatora  as  trusteea,  and  the  ambigaity  or 
difficulty  of  conatructioD  arising  out  of  the  instrument  creating  the 
trust,  confers  upon  them  the  title  to  ask  this  relief  of  the  court, 
namely,  a  true  construction  of  the  terms  of  the  trust,  and  the  direc- 
tion of  the  court  as  to  the  manner  of  executing  it.  It  is  essential  to 
show  this  title  in  such  a  complaint,  otherwise  it  would  be  bad  on  de- 
murrer. If  t^ere  were  no  power  of  sale  of  the  real  estate  contained 
in  the  will,  and  the  ambiguity  or  difficulty  of  construction  related 
not  to  the  personal  property  but  only  to  the  real  estate,  the  executor 
oould  not  maintain  an  action  for  a  construction  of  the  will. 
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construction  of  the  said  will  and  codicil  in  the  several 
particulars  and  parts  thereof  hereinafter  specified  and  set 
forth,  and  especially  in  the  codicil  to  said  will,  in  respect 
to  the  validity  thereof,  and,  if  valid  in  whole  or  in  part,  as 
to  the  force  and  effect  thereof,  and  the  true  meaning  and 
construction  of  the  same,  and  as  to  the  duty  of  the  plain- 
tiff  in  the  execution  and  carrying  out  of  the  said  wiU  and 
codicil,  and  of  the  trusts  therein  and  thereby  created, 
especially  in  relation  to  the  distribution  of  the  personal 
property  bequeathed  by  said  will  and  so  remaining  in  the 
hands  of  the  plaintiff  as  executor,  as  afbressdd.  And  the 
said  plaintiff,  by  reason  of  the  conflicting  claims  and  pre- 
tensions made  und^  and  by  virtue  of  said  will  and  codicil, 
is  in  doubt  as  to  his  pltwers  and  duties  on  the  subject  of 
executing  the  provisions  of  said  will,  or  said  will  and  codi- 
cil, if  the  said  codicil  or  any  part  thereof  be  valid  and 
operative,  and  of  the  mode  and  manner  in  which  he  ought 
to  proceed  in  carrying  out  and  executing  the  bequests  of 
the  testator  in  the  disposition  and  distribution  of  the  per- 
sonal estate  held  in  trust  by  the  plaintiff  as  executor,  etc., 
among  the  several'  legatees  who  may  be  entitled  to  the 
same,  and  is  also  in  doubt,  from  the  terms  of  said  will  and 
codicil,  as  to  who  are  the  legatees  properly  entitled  to  the 
distribution  of  said  personal  estate,  and  he  is  therefore 
desirous  of  and  prays  that  a  judicial  determination  may 
be  made  of  the  various  questions  arising  upon  said  will  and 
codicil  involving  these  points  and  particulars,  as  hereinafter 
mentioned,  and  a  construction  given  to  the  true  intent 
and  meaning,  extent,  validity,  operation  and  effect  of  the 
same,  and  of  every  part  thereof^  so  far  as  may  be  suffi- 
cient and  necessary  to  guide  and  direct  the  said  plaintiff 
in  the  discharge  of  his  trusts  as  executor,  etc,  and  also  to 
settle  and  finally  determine  all  questions  of  difference 
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arising  upon  said  instruments,  or  growing  out  of  tiie  same, 
between  any  and  all  the  parties  to  this  action. 

And  especially  that  a  judicial  construction  and  deter- 
mination may  be  given  to  the  following  questions  which 
have  been  raised,  and  are  now  entertained  by  and  between 
the  respective  parties  to  this  action,  and  their  counsel 
learned  in  the  law : 

First.  Whether  the  whole  of  said  codicil,  or  so  much 
thereof  as  relates  to  any  change  or  modification  in  the 
bequests  and  devises  mentioned  and  made  in  said  will  to 
said  defendant,  Dewitt  Clint,  and  the  provisions  contained 
in  said  codicil  in  lieu  thereof,  is  not  inoperative  and  of  no 
efiect,  and  void  for  uncertainty,  and  as  being  senseless^ 
ambiguous  and  repugnant  to  the  provisions  of  said  will, 
and  incapable  of  beiug  carried  into  efiect  on  a  just  and 
fair  construction  thereof. 

Second.  Whether  the  bequests  and  devises  in  said  will 
to  the  said  Dewitt  Clint  are  not  valid  bequests  and  devises, 
notwithstanding  anything  to  the  contrary  thereof  contained 
in  said  codicil,  and  whether  the  said  plaintifi',  in  the  proper 
and  faithful  discharge  of  his  trust  as  executor,  etc.,  is  not 
in  duty  bound  to  distribute  and  set  over  to  said  Dewitt 
Clint  the  various  articles  of  personal  property  bequeathed 
to  him  in  and  by  said  last  will  and  testament* 

Third.  Should  the  said  codicil  be  adjudged  valid  and 
operative,  then  that  the  true  construction,  meaning,  ex- 
tent, force  and  efiect  of  the  same  may  be  determined,  and 
especially  in  regard  to  the  claim  thereof  which  provides 
that  said  Dewitt  Clint  be  reinstated  in  his  rights  under 
the  will,  that  the  measure  and  mode  of  proof  which  may 
be  requisite  and  necessary  to  reestablish  such  rights  of 
said  Dewitt  under  the  will  may  be  ascertained,  adjudged 
and  determined  by  the  court,  and  that  the  said  plaintiff 
may  be  advised  and  directed  by  the  judgment  of  the 
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court  IB  what  manner  to  proceed,  and  on  what  evidencis 
that  said  Dewitt  has  complied  with  the  conditions  in  said 
codicil,  and  has  been  reinstated  in  his  rights  under  the 
wQl,  and  when  and  how  to  proceed  in  the  division  and 
distribution  of  the  personal  property  and  estate  bequeathed 
to  the  said  Dewitt  Clint  in  and  by  the  provisions  of  said  will. 

Fourth.  And  should  said  codicil  be  held  valid,  then  that 
it  be  adjudged  and  determined  whether,  by  a  just  and  true 
construction  of  said  vnll  and  codicil,  the  executors  therein 
named  have  a  power  to  sell  all  or  any,  and,  if  any,  what 
portion  of  the  real  estate  mentioned  in  said  will,  and  de- 
vised either  in  fee  or  remainder  to  said  Dewitt  Clint,  and 
out  of  the  avails  of  what  portion  thereof  the  said  sum  of 
$1,500,  mentioned  in  said  codicil  to  be  paid  to  him,  is  to 
be  paid,  and  against  what  portion  of  such  real  estate  the 
various  pecuniary  legacies,  mentioned  in  said  vnll  to  be 
paid  by  said  Devdtt,  are  to  be  made  chargeable,  and 
whether  the  said  executors  are  to  pay  and  satisfy  the  same 
on  a  sale  by  them  of  any,  and  what  portion  of  said  real 
estate.  The  said  plaintiff  hereby  expressly  charging  and 
alleging  that  no  portion  of  the  real  estate  devised  to  him, 
the  said  plaintiff,  in  said  vnll,  or  to  the  said  defendant, 
John  S.  CUnt,  or  to  the  said  defendant,  Aaron  Clint,  is  in 
any  event  to  be  made  chargeable,  vdth  any  portion  of 
said  several  pecuniary  legacies,  but  that  the  same  are  de- 
vised to  and  belong  to  them,  respectively,  in  fee,  free 
from  any  such  charge  or  incumbrance* 

And  the  plaintiff  further  says  that  the  said  defendant , 
Dewitt  Clint,  claims  and  insists  that,  between  the  date  of 
the  codicil  aforesaid  and  the  death  of  the  testator,  he,  the 
said  Dewitt,  did,  in  all  respects,  fulfill  the  conditions  men- 
tioned in  said  codicil,  according  to  the  true  intent  and 
meaning  thereof,  and  to  the  satisfaction  of  his  mother,  and 
26 
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also  of  the  said  testator,  and  thereby  became,  and  was, 
and  now  is,  reinstated  in  all  his  rights  and  privileges, 
according  to  the  provisions  of  said  will,  the  same  as  though 
no  such  codicil  had  ever  been  made.  But  the  plaintiff  is 
not  advised  of  the  nature  and  extent  of  such  satisfaction, 
or  of  its  validity  or  effect,  in  reinstating  the  said  Dewitt 
to  his  rights,  as  aforesaid,  and  is  thus  left  in  great  doubt 
as  to  his,  the  said  plaintiff's,  duty  to  pursue  in  the 
premises. 

Wherefore  the  plaintiff  demands  the  judgment  of  this 
court,  that  all  and  singular  the  questions  arismg  upon 
said  will  and  codicil,  hereinbefore  stated  and  set  forth,  be 
judicially  determined  and  adjudged  between  the  plaintiff 
and  the  respective  parties,  defSondants  to  this  action,  and 
also  all  such  other  questions  of  difficulty  or  doubt  in  the 
construction  of  said  vnll  and  codicil  as  may  be  presented 
in  and  by,  or  arise  upon,  the  respective  answers  of  all  or 
any  of  the  defendants,  or  may  otherwise  be  properly 
brought  before  the  court,  to  the  end  that  a  just,  full  and 
complete  construction  may  be  given  to  said  will  and  codi- 
cil, and  every  part  thereof  requiring  judicial  construction, 
and  a  full  and  final  determination  made  of  the  rights  of 
the  respective  parties  claiming  under  the  same,  and  that 
the  plaintiff  may  be  directed  how  and  in  what  mamier  to 
proceed  in  the  proper  execution  of  his  trust ;  and  should 
the  said  codicil  be  declared  inoperative  and  of  no  effect, 
or  should  the  said  Dewitt  establish  his  said  claim  to  a  fuU 
performance  of  the  condition  mentioned  therein,  then  that 
said  plaintiff,  as  executor,  etc.,  be  ordered  and  directed,  on 
the  final  settlement  of  said  estate,  after  first  paying  all 
just  debts  and  demands,  to  distribute  the  residue  of  the 
personal  property  of  said  testator  to  the  legatees  mentioned 
in  said  will,  in  all  respects  pursuant  to  the  provisions 
thereof,  and  as  though  said  codicil  had  no  existence,  or  for 
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such  other  or  further  relief  as  may  be  agreeable  to  equity, 
aud  as  the  nature  of  the  case  may  require.^ 

S.  &  V.  s., 

PlaintiffU  Attorneys. 

'Codicil 

"Whereas  I,  John  Clint,  of  the  town  of  PoeBtenkill,  county  of 
Rensselaer  and  State  of  New-Tork,  haye  made  mj  last  will  and  tes- 
tament, in  writing,  bearing  date  the  4th  day  of  June,  in  the  year  of 
our  Lord  1852,  and  by  which  I  haye  giyen  and  bequeathed  to  my  son 
Dewitt  a  certain  portion  of  my  real  and  personal  estate,  described  in 
the  aboyementioned  wilL  Now,  therefore,  I  do  by  this  my  writing, 
which  I  hereby  declare  to  be  a  codicil  to  my  said  last  will  and  testa- 
ment, and  to  be  taken  as  a  part  thereof^  order  and  declare  that  my 
will  is  that,  instead  thereof^  I  giye  unto  him,  the  said  Dewitt,  the  lot 
known  as  the  Knapp  lot,  situated  in  the  yillage  of  Poestenkill,  foreyer 
after  my  decease,  and  91,600  out  of  the  ayails  of  my  real  estate,  oyer 
and  aboye  his  equal  share.  And  whereas  my  said  Dewitt  is  now 
pursuing  and  persisting  in  a  course  of  conduct  which  is  yeiy  grieyous 
to  myself  and  his  mother,  in  consequence  of  which  I  am  under  the 
disagreeable  necessity  of  'disannulling  all  my  former  proyision  in  my 
said  will ;  if,  howeyer,  he,  the  said  Dewitt,  shall  desist  and  abandon 
the  object  which  has  and  does  cause  the  necessity  of  this  codicil,  so 
&r  as  it  respects  him,  t»  the  satisfaction  of  myself  and  his  mother, 
then  to  be  reinstated  according  to  the  true  intent  and  meaning  of  my 
said  will ;  i^  howeyer,  this  satis&ction  is  not  made  during  the  lifetime 
of  myself  and  his  mother^  then  all  my  real  estate,  not  otherwise  dis- 
posed, to  be  equally  diyided  between  my  sons  and  daughters,  named 
in  my  aforesaid  will,  with  the  exception  of  my  said  son  Daniel,  who 
has  been  heretofore  proyided  for. 

''I  also  giye  unto  my  daughter  Margaret  the  Hoag  lot,  heretofore 
mentioned  in  my  will,  to  haye  and  to  hold  foreyer  at  her  own  dispo- 
sal, with  all  the  priyileges  thereunto  belonging,  and  also,  in  addition 
to  the  rooms  she  now  occui»es,  to  haye  the  choice  of  either  of  the 
lower  rooms,  after  the  decease  of  her  mother ;  and  also  fire-wood  for 
one  fire,  brought  from  the  mountain  lot  by  my  said  son  Daniel  and 
sud  son  Dewitt,  each  one  equal  half,  to  be  deliyered  at  her  house,  in 
the  yillage  of  Poestenkill,  ready  cut  for  the  fire ;  and,  lastly,  it  is  my 
desire  that  this  codicil  be  annexed  to  and  made  a  part  of  my  last  will 
and  testament,  as  aforesaid,  to  all  intents  and  purposes. 

"  In  witness  whereof,"  &c.,  &c. 
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(No.  44.) 

Another  form  for  the  comtruction  of  a  wiUi  praying  necatary 

directum  far  admimittratianf  ^. 

SUPREME  COURT— Grebnb  Couhty. 


ObftdUh  King,  Ezecotor,  Aad  Charlotte 
Raiidle,  Ezeoutriz,  of  th«  latt  will  and 
tMtam«iit  of  Reubao  Bmidlc^  deeeaiad, 

Hftrdy  Bundle^  Joaiah  Bundle  the  Proteat-^ 
ant  Epiaoopal  Sociatj,  Ae. 
I7%§parii4i  initruUd  mmdtr  the  tptfl»  umd 
judgment  eredUorif  are  made  drfendanie  ]. 


The  said  plaintiffi  complain  of  the  defendants  and 
allege : 

That  Reuben  Rundle,  Jr.,  late  of  the  town  of  Green- 
ville, county  of  Greene  and  State  of  New-Tork,  deceased, 
made  and  published  his  last  will  and  testament  in  writing, 
under  his  hand  and  seal  in  due  form  of  law  to  pass  real 
and  personal  estate,  bearing  date  the  20th  day  of  Febru- 
ary, in  the  year  of  our  Lord  1841,  a  copy  of  which  said 
will  is  hereto  annexed,  and  to  which  the  plaintifSs  refer  as 
part  of  this  complaint.^ 

That  the  said  Reuben  Rundle,  Jr.,  departed  this  life  at 
Hudson,  Columbia  county,  being  an  inhabitant  of  Green- 
ville, aforesaid,  on  the  5th  day  of  October,  in  the  year 
1850,  without  having  revoked  or  altered  his  said  last  will 
and  testament,  as  far  as  these  plaintifli  have  been  informed 

'  The  will  annexed  to  the  complaint  contains  Beyend  deyiaefl  and  ez- 
ecatory  tnuta,  the  nature  of  which  will  suffidentlj  appear  from  the 
▼arions  propositions  submitted  for  acyndication  to  the  conrt,  set  forth 
in  the  complaint 
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and  bdieve,  but  leaving  the  same  in  full  force  and  effect. 

That  the  due  execution  of  the  said  will  was  proved  be- 
fore the  county  judge,  acting  as  surrogate,  of  the  county 
of  Greene,  on  the  23d  day  of  December,  in  the  year  1850, 
as  a  will  both  of  real  and  personal  estate,  and  letters  te»- 
tamentary  thereon  were  granted  to  these  plaintiffii  (the 
other  executor  therein  named  having  duly  renounced  or 
refused  to  take  upon  himself  the  execution  thereof),  who 
thereupon  duly  qualified  as  such  executor  and  executrix, 
and  assumed  the  execution  of  the  said  will. 

That  the  said  Reuben  Bundle,  Jr.,  was  married  to  Char- 
lotte Bundle,  one  of  the  plaintiffi,  and  died  without  lawful 
issue,  and  without  a  father  or  moth^,  leaving  the  said 
Charlotte  Bundle,  his  widow,  and  Hardy  Bundle  and  Jo- 
siah  Bundle,  his  brothers,  his  only  heirs  at  law  and  next 
of  kin,  surviving  him. 

That  various  questions  have  arisen  as  to  the  validiiy  of 
certain  provisions  of  said  vdll,  and  the  legal  effect  thereof, 
and  the  true  intent  and  meaning  of  different  parts  of  the 
said  last  will  and  testament  of  the  said  Beuben  Bundle, 
Jr.,  deceased,  which-  it  is  important  should  be  judicially 
determined,  and  which  all  parties  interested,  so  far  as  these 
plaintiffs  have  been  enabled  to  ascertain,  are  desirous  should 
be  determined  by  the  judgment  of  tiiis  court,  vdthout 
delay. 

That  the  said  Beubai  Bundle,  Jr.,  died  seized  of  three 
fiurms,  utuate  in  Greenville,  aforesaid,  one  of  which  is 
called  his  homestead  farm,  one  other  is  called  his  Potter 
Kill  fiinn,  and  one  other  is  called  his  Bell  farm. 

That  the  following  named  defendants,  viz :  INaming 
themlf  have,  as  these plaintiffB  believe,  a  lien  by  judgment 
upon  any  real  estate  belonging  to  Hardy  Bundle,  situate  in 
the  county  of  Greene. 
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First.  These  plaintiffii  state,  that  they  are  informed  and 
believe,  that  a  question  has  been  raised,  on  the  part  of  the 
heirs  at  law  of  said  Beaben  Bundle,  Jr.,  deceased,  wheth- 
er the  devise  in  the  said  will  of  the  homestead  fann  to 
Charlotte,  one  of  these  plaintifb,  is  valid,  and  whether  it 
conveys  an  estate  to  her  and  heirs,  in  fee  simple. 

Second.  These  plaintiffi  state,  that  they  are  advised  that 
a  question  arises  upon  the  said  will,  whether  the  bequest 
to  the  Protestant  Episcopal  Society  for  Promoting  Religion 
and  Learning  in  the  State  of  New-Tork,  of  $5,000,  the 
interest  and  income  thereof  to  be  applied  as  stated  in  said 
will,  is  valid,  .and  whether  the  said  Protestant  Episcopal 
Society,  as  aforesaid,  is  competoit  to  take  and  hold  the 
said  money  for  the  uses  and  purposes  mentioned  in  the 
will. 

Third.  These  plaintiffii  are  advised  that  a  question  arises 
under  the  terms  of  said  will,  whether  the  gift  and  bequest 
of  the  Potter  Kill  and  Bell  £ums,  for  the  uses  and  purposes 
stated  in  said  will,  are  valid;  and  if  not,  whether  the  direc- 
tion to  sell,  and  pay  ov&t  the  avails  thereof  to  the  said 
Protestant  Episcopal  Society,  for  the  uses  and  purposes 
mentioned  in  said  will,  is  valid,  and  should  be  carried  into 
effect  by  these  plaintiffia. 

Fourth.  These  plaintiffii  are  advised  that  a  question 
arises  whetiier  the  direction  to  sell  the  remainder  of  the 
estate  and  invest  the  avails  ci  such  sale,  and  pay  the 
interest  to  Charlotte  Bundle,  one  of  these  plaintiffi,  during 
her  natural  life,  is  valid  and  legal;  and,  incase  any  of  the 
preceding  provisions  of  said  will  are  held  void,  whether 
the  property  referred  to  in  such  preceding  provisions 
should  also  be  sold  and  the  proceeds  thereof  invested  as 
aforesaid. 

Fifth.  These  plaintiffs  also  state,  that  they  are  infonned 
and  believe,  that  a  question  arises  whether  the  direction 
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to  pay  the  money  to  the  Protestant  Episcopal  Society  for 
Promoting  Religion  and  Learning  in  the  State  of  New- York, 
to  be  by  them  held  as  a  Rundle  fond,  as  mentioned  in  said 
will,  and  whether  the  sabsequent  directions  of  said  will 
in  reference  to  the  accmnulation  of  said  fund,  and  the 
disposition  to  be  made  of  the  interest  thereof,  are  valid  and 

Sixth*  These  plaintifi  aiso  state  that  they  are  advised 
and  believe  Hiat  a  question  arises  under  said  will,  what 
disposition  shall  be  made  of  the  real  or  pa»onal  estate, 
devised  or  bequeathed  by  said  will,  in  case  any  of  the 
provisions  thereof  shall  be  adjudged  illegal  and  void. 

These  plaintiffs  further  state,  that  the  Protestant  Epis- 
copal Society  is  an  incorporated  society,  and  its  powers 
and  privileges  will  appear,  by  referencf  to  an  act  of  tiie 
Legislature  of  this  state,  entifled  An  act  to  incorporate  the 
trustees  of  the  Protestant  Episcopal  Socieiy  for  Promoting 
Religion  and  Learning  in  the  State  of  Kew-Tork,  passed 
April  4th,  1839 ;  and  an  act  to  amend  the  same,  passed 
May  6th,  1844,  to  which  acts  reference  is  hereby  made. 
And  these  plamtiffi  further  state  that  they  believe  it  to  be 
important  to  the  due  and  speedy  administration  of  the 
estate  and  effects  of  the  said  Reuben  Rundle,  deceased, 
by  the  said  plaintiffi  as  executor  and  executrix  aforesaid, 
and  to  the  devisees  and  legatees  named  in  said  will,  and  to 
his  heirs  at  law  and  next  of  kin,  that  the  several  matters 
aforesaid  in  regard  to  the  said  estate,  as  to  which  doubts 
exist  or  questions  have  arisen,  and  all  otiier  matters  in 
regard  thereto  in  reference  to  which  any  question  or 
doubts  as  to  the  rights  of  any  party  in  interest  may  exist, 
should  be  judicially  determined  by  tins  court  at  tiiis  time, 
and  such  direction,  decree  and  judgment  be  thereupon 
made  and  given  as  may  finally  settie  and  determine  the 
rights  of  all  parties  in  interest  in  and  to  the  estate  and 
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property,  of  which  the  said  Reaben  Handle  died  seized  or 
possessed,  and  in  and  to  every  part  thereof. 

Wherefore  the  plaintifis  pray  that  this  court  will,  by  its 
determination  or  judgment,  give  all  necessary  and  proper 
directions  for  the  further  execution  of  the  various  trusts 
mentioned  in  said  wilU  and  for  the  due  administration  of 
the  estate  of  the  said  Reuben  Rundle,  deceased,  in  regard 
to  the  several  particulars  hereinbefore  referred  to,  and  in 
regard  to  any  other  questions  which  may  be  raised  by  any 
of  the  parties  hereto,  and  for  the  passing  and  settling  the 
accounts  of  said  estate  from  tim6  to  time,  and  that  this 
court  will  grant  such  further  relief,  or  pronounce  such 
further  or  other  judgment  and  decree  as  the  case  made 
may  require. 

CHARLOTTE  RUNDLE. 

M.  B.  Mattige,  Attorney. 


(  No.  45. ) 


For  the  construction  of  a  will  and  partition  of  real  estate 
devised  by  ity  and  the  adjustment  of  the  rights  of  the 
several  devisees. 

SUPREME  COURT  —Albany  County. 


John  Hogadom 

ogL 

ChrifltiaiiA  Hogadorn,  CorneUns  Dubois  and] 

BaUey  hit  wife. 


The  complaint  of  the  plaintiff  in  this  action,  respect- 
fully shows  that  Thomas  Hogadom,  late  of  the  town  of 
Rensselaerville,  in  the  county  of  Albany,  departed  this 
life  on  the  sixteenth  day  of  May,  in  the  year  of  our  Lord, 
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1863,  at  the  sidd  town  of  Renaselaerville,  leaving  Mm 
Burviving  the  abovenamed  Christiana  Hogadom  his  widow ; 
Betsey  Hogadorn,  who  has  since  mtennariied  with  Cor- 
nelius Dubois,  one  of  the  abovenamed  defendants,  Hamiah 
Russell,  the  then  wife  of  Samuel  Russell,  and  the  plaintiff, 
John  Hogadom,  his  only  children  and  heirs-at-law ;  that, 
previous  to  the  death  of  the  said  Thomas  Hogadom,  and 
on  the  9th  day  of  December,  1861,  the  said  Thomas 
Hogadom  duly  made  and  executed  his  last  will  and  testsr 
ment,  to  convey  real  and  personal  property,  a  copy  of 
which  is  annexed  to  and  forms  part  of  this  complaint^ 

The  plaintiff  further  shovre  that,  afterwards,  and  on  the 
33d  day  of  May,  1866,  the  said  last  will  and  testament  of 
the  said  Th(»nas  Hogadom  was  duly  proved  before  the 
surrogate  of  the  county  of  Albany,  as  a  will  of  both  real 
and  personal  property,  and  on  the  same  day  duly  recorded 
in  the  office  of  the  said  surrogate,  as.  by  reference  thereto 
will  more  fully  appear. 

That  after  the  decease  of  the  said  Thomas  Hogadom, 
and  on  or  about  the  16th  day  of  Febraary,  1866,  at  the 
said  town  of  Rensselaerville,  the  said  Betsey  Hogadom 
intemiarried  with  the  abovenamed  Comeliua  Dubois,  and 
tiiat  ever  since  such  marriage  the  said  Betsey  and  the  said 
Cornelius  have  resided  in  the  dwelling-house  of  the  said 
testator  there,  claiming  that  they  and  each  of  them  have 
the  right  and  privilege  of  residing  therein  during  the 
temi  of  their  natural  lives. 

[  And  the  complaint  of  the  plaintiff  further  shows,  and 
the  plaintiff  insists,  that  the  right  and  privilege  given  in 
and  by  said  last  will  and  testament  to  said  Betsey,  of  re- 
siding in  and  being  in  the  dwelling-house  of  the  said 

'  The  proTisions  of  the  will  sufficiently  appear  from  the  rabsequent 
statements  in  the  complaint.  Hannah  Russell,  one  of  the  above  heirs, 
not  being  interested,  under  the  will,  in  the  subject  matter  of  the  suit, 
is  not  made  a  party. 

27 
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testator,  during  her  natural  life,  with  the  other  priyileges 
therein  named,  were  and  are  dependent  upon  her  c<»i- 
tinuing  during  her  said  natural  Hfe  single  and  unmarried, 
and  that  when  she  so  intermarried,  as  aforesaid,  with  the 
said  Cornelius  Dubois,  such  rights  and  priyileges  became 
forfeited ;  that  the  provision  made  in  and  by  said  wOl,  for 
the  payment  by  the  plaintiff,  to  the  said  Betsey,  of  the 
legacy  of  $1,400  upon  her  said  marriage,  pursuant  to  the 
terms  and  conditions  of  said  will,  was  intended  by  tibe  said 
testator  as  a  legacy  and  bequest  in  lieu  of  her  right  to 
reside  and  live  in  said  dwelling*house,  in  case  she  married ; 
and  now  that  said  legacy  and  bequest  of  $1,400  have 
become  operative,  by  the  marriage  of  the  said  Betsey  with 
the  said  Cornelius  Dubois,  and  that  the  said  plaintiff  has 
become  liable  to  pay  the  same,  and  such  payment  is  made 
a  charge  upon  the  lands  devised  in  and  by  such  last  will 
and  testament  to  the  plaintiff,  the  plaintiff  submits  and 
insists  that  neither  the  said  Betsey,  nor  the  said  Betsey 
and  her  said  husband,  Cornelius  Dubois,  have  the  right 
and  privilege  of  longer  lading  and  living  in  said  dwellings 
house,  and  that  they  should  be  required  and  adjudged  to 
deliver  their  possession  thereof  to  the  plaintiff.]  ^ 

That  the  dwelling-house  of  the  said  testator,  Thomas 
Hogadom,  which  in  and  by  said  last  will  and  testament 
was  devised  to  the  plaintiff,  subject  to  the  rights  and 
privileges  therein  given  and  granted,  ad  aforesaid,  to 
Christiana,  the  wife  of  the  said  Thomas,  and  to  the  said 
Betsey  Dubois,  is  a  large  double  dwelling-house,  being 

'  The  ibove  allegations,  in  brackets,  being  entirely  oondnsions  of 
law,  or  inferences  drawn  from  the  oonstmction  of  the  will,  are  not 
proper  to  be  set  forth  in  a  pleading.  They  might,  no  doubt,  haye 
been  expunged  on  motion  as  irreleyant.  (See  Pleadings,  355,  366.) 
I  haye  retained  them,  howeyer,  for  the  purpose  of  showing  the  na- 
ture of  the  claim  made  by  the  plaintiff  under  the  wilL 
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about  forty-eight  feet  in  width,  front  and  rear,  and 
twenty-nine  fedr  deep,  consisting,  on  the  first  floor,  of  a 
hall  in  the  centre  of  tiie  building,  and  a  bed-room  in  the 
rear  of  such  hall,  and  on  either  side  of  said  hall  two  large 
rooms,  besides  a  closet  or  pantry  belong  to  the  rooms,  on 
either  side  of  said  hall ;  in  addition  to  which,  said  house 
has  a  large  basement  cellar,  together  with  a  spacious 
attic,  which  is  capable  of  being  converted  into  several 
large  sleeping  rooms. 

[And  the  plaintiff  submits  and  insists  that  the  said 
Christiana  and  the  said  Betsey,  under  the  privily  grant- 
ed in  and  by  said  will  of  remaining  and  living  in  said 
dwelling-house,  are  only  entitled  to  suitable  room  for  their 
convenience  in  said  house,  and  that  the  firee  and  uninter- 
rupted use  and  enjoyment  of  one-half  of  said  house  fur- 
nishes suitable  and  ample  room  for  such  convenience,  and 
that  the  finee  use  and  enjoyment  of  the  other  half  of  the 
said  house  belongs  to  the  plaintiff,  and  that  he  is  justly 
entitled  to  the  same,  and  the  plaintiff  submits  and  insists 
tiiat  said  last  will  and  testament  makes  no  provision  for 
the  residence  of  the  husband  of  the  said  Betsey  in  said 
dwelling-house,  and  that  he  is  not  entitled  to  live  and 
dwell  therein.]  ^ 

That  the  plaintiff  has  been  willing,  firom  amicable  coin 
adoration,  that  the  said  Christiana  and  the  said  Betsey, 
together  with  the  husband  of  the  said  Betsey,  should  have 
the  use,  and  occupy  one-half,  of  said  dwelling-house 
during  the  natural  lives  of  the  said  Christiana  and  Betsey, 
provided  they  would  allow  the  plaintiff  to  hold,  use  and 
occupy  the  other  half  part  thereof;  and  that  the  said 
Christiana  and  the  said  Betsey  might  select  either  half 

'  These  aUegatlomi  tlso  are  oondiuionB  of  law,  whi«h  cannot  i»o- 
perlj  be  set  ibrth  in  the  complaint. 
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part  of  said  bouse  they  might  prefer,  or  which  would  suit 
their  convenience,  and  that  such  willingnfess  of  the  plain- 
tiff has  been  often  expressed,  as  well  to  the  said  C!hrigtiana 
and  Betsey  as  to  the  said  Cornelius;  and  plaintiff  has 
repeatedly  offered  to  them,  and  each  of  them,  to  make, 
give,  and  accept  such  proposed  divisions,  but  the  said 
Christiana  and  Betsey,  and  the  said  Cornelius,  have  re- 
fused such  offer,  and  have  insisted  that  they  are  alone 
entitled  to  the  use  and  possession  of  said  dwelling-house, 
and  every  part  thereof,  and  to  the  entire  and  absolute  ex- 
clusion of  the  plaintiff  therefrom,  and  from  every  part 
thereof;  and  the  said  Christiana  and  Betsey,  and  the  said 
CiHmeliuB,  now  hold  possession  of  said  dwelling-house,  and 
exclude  the  plaintiff  therefrom,  and  from  every  part  there- 
of; and  the  plaintiff  sa}rs  that  the  defendants  claim  a  life 
estate  in  said  dwelling-house,  and  in  the  whole  thereof, 
and  to  the  exclusion  of  the  plaintiff  therefrom ;  and  the 
plaintiff  claims  an  equal,  undivided  interest  therein,  in 
common  with  the  defendant,  Christiana  Hogadom,  during 
her  life,  or  an  equal  undivided  interest  therein,  in  common 
with  the  said  Christiana  and  Betsey,  during  their  lives, 
And  the  entire  interest  therein,  upon  their  decease. 

Wherefore  the  plaintiff,  by  reason  of  the  adverse  claims 
of  the  said  plaintiff  and  the  said  defendants,  under  said 
will,  asks  to  have  the  construction  of  said  vrill  settled,  in 
respect  to  the  matters  aforesaid,  and  to  have  the  question, 
as  to.  its  provisions,  determined,  so  far  as  concerns  the  in- 
terest and  rights  of  the  plaintiff  in  the  said  dwelling-house 
of  the  testator  aforesaid,  as  well  as  the  several  rights  and 
interests  of  the  defendants  therein. 

And  the  plaintiff  demands  the  judgment  of  this  court, 
that  the  defendants  may  be  adjudged  to  surrender  and 
deliver  to  him  the  just  and  equal  one-half  part  of  said 
dwelling-house,  and  that  a  just  and  equitable  partition 
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• 

thereof,  between  the  plaintiff  and  the  defendant  Christi- 
ana Hogadorn,  according  to  their  several  rights  and  inte- 
rests therein,  if  they  alone  shall  be  adjudged  to  be  entitled 
to  hold  and  possess  the  same,  or  between  the  plaintiff  and 
the  defendants,  Christiana  Hogadom  and  Betsey  Dabois, 
according  to  their  several  rights  and  interests  therein,  if 
they  shall  be  adjudged  to  hold  and  possess  the  same,  or 
between  the  plaintiff  and  all  the  defendants,  if  all  the  said 
defendants  shall  be  adjudged  to  have  a  life  interest  therein, 
may  be  had  or  made;  or  for  such  other  or  further  relief,  in 
the  premises,  as  to  the  said  court  may  seem  meet  and 
proper  to  grant. 

A.  J.  COLVm, 

PlaindJPs  Attorney. 


(No.  46.) 


To  prove  and  eitaUish  a  hit  wUL 

m 

SUPREME  COURT— CoDNTT  op  Albany. 

Danitl  Cronk 
agt. 
Oiftharine  Oronkp  Ckoige  OL  Cnmkp  Jdinl 
Cronk;  Lewis   Faeh  and  EUiaUth  huj 
wife,  Ifurgeret  Cronkp  Sarah  Cronk  and 
Bobert  CaUer. 

The  plaintiff  in  this  action  complains  of  the  defendants 
as  follows : 

That  Nathan  Cionk,  late  of  the  town  of  Coeymans,  in 
the  county  of  Albany,  and  State  of  New-Tork,  died  on 
the  28th  day  of  November,  1849,  at  the  said  town  of 
Coeymans,  and  coonly  of  Albany,  leaving  the  feUowing 
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persoiuSy  to  wit :  [noMing  them^l  his  childr^i  and  heirs  at 
law,  him  surviying ;  and  that  the  said  plaintiff  and  the 
defendants  above  named  are  according  to  the  best  of  said 
plaintiff's  knowledge,  information  and  belief,  the  only 
heirs  of  the  said  Nathan  Cronk. 

That  the  said  Nathan  Cronk,  at  the  time  of  his  decease, 
was  lawfully  seized  in  his  own  right,  in  fee  simple,  of  the 
following  parcels  and  lots  of  land,  lying  in  the  said  town 
of  Coeymans,  and  county  of  Albany,  that  is  to  say :  [Des- 
cribing them*'] 

That  the  said  real  estate,  whereof  the  said  Nathan 
Cronk  died  seized  and  possessed,  as  aforesaid,  was  worth, 
at  the  time  of  the  decease  of  the  said  Nathan,  according 
to  the  best  knowledge,  information  and  belief  of  the  said 
plaintiff,  about  the  sum  of  $7,000. 

That  said  Nathan  Cronk,  at  the  time  of  his  decease,  as 
aforesaid,  was  possessed  in  his  own  right  of  personal  pro- 
perty, consisting  of  hay,  grain,  stock,  farming  implements, 
household  effects,  &c.,  which  the  plaintiff  charges  and 
believes  was  worth,  at  least,  the  sum  of  $1,000. 

That  on  or  about  the  20th  day  of  November,  1849,  the 
said  Nathan  Cronk  made  his  last  will  and  testament  of 
both  his  real  and  personal  estate,  he  being,  at  the  time  of 
executing  the  same,  of  sound  and  disposing  mind  and 
memory,  and  in  all  respects  competent  to  deviae  real  estate, 
and  not  under  restraint ;  and  that  the  said  will,  according 
to  the  best  knowledge,  information  and  belief  of  the 
plaintiff,  was  in  substance  and  to  the  e£fect  following,  that 
is  to  say :  IStoHng  the  same.'] 

That  the  aforesaid  will  of  the  said  Nathan  Cronk  was 
in  existence  at  and  for  some  time  subsequent  to  the  death 
of  the  testator,  the  said  Nathan  Cronk,  and  was  opened 
and  read,  and  heard  read,  and  was  seen  and  known  to  be  in 
existence,  as  the  plaintiff  is  informed  and  believes,  by 
sundry  persons  interested  in  its  provisions. 
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That  at  the  time  of  the  decease  of  the  said  Nathan 
Cionkf  he,  the  said  plaintiff,  was  a  minor,  nnder  the  age 
of  twenty-one  years,  and  that  he  has  but  recently  arrived  at 
his  majority ;  and  that  he  is  the  Daniel  Crank,  mentioned 
in  said  last  will  and  testament,  in  whose  favor  the  said 
bequest  of  $1,500  was  made. 

That  no  executoxB  were  named  by  the  said  testator  in 
said  will,  nor  have  any  letters  testamentary,  or  of  admin- 
istration, been  issued  from  the  surrogate's  court  of  the 
county  of  Albany  upon  the  estate  of  the  said  testator ; 
nor  hsB  the  will  of  the  said  testator  been  proved  in  the 
surrogate's  court  of  the  county  of  Albany,  for  the  reason 
that  the  same  could  not,  after  the  most  diligent  and 
thorough  search,  be  found. 

That  he  is  informed  and  believes,  that  the  said  will  is 
lost  by  accident,  or  that  the  same  has  been  destroyed,  by 
design,  by  some  person  or  persons  who  were  interested  in 
defeating  the  operation  of  the  said  bequest  of  $1,500  in 
his,  the  said  plaintiff's  &vor. 

That  the  aforesaid  real  property  of  the  said  Nathan 
Cronk  was  unincumbered  and  free  from  debt  at  the  time 
of  the  execution  of  said  will,  and  at  the  time  of  the  death  of 
the  said  Nathan  Cionk;  and  that  the  personal  property 
of  the  said  Nathan  Cronk  was  more  thaq  sufficient  to  pay 
all  his  debts. 

That  since  the  death  of  the  said  Nathan  Cronk,  as 
aforesaid,  the  defendant,  George  C.  Cronk,  conveyed,  by 
deed,  as  heir  at  law  of  said  Nathan  Cronk,  all  his  interest 
in  the  real  property  of  the  said  Natiian  Cronk  to  the  said 
John  CroiJsL,  another  of  said  defendants,  and  that  the  said 
John  Cronk,  Elizabeth  Cronk,  the  wife  of  the  said  Lewis 
Fach,  Sarah  Cronk  and  Margaret  Cronk  have  also  by  deed 
conveyed  their  interests  in  the  real  estate  of  thesaid  Nathan 
Cronk  to  the  said  defendant,  Robert  Cutler,  who  is  now 
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become  the  owner  of  all  the  aforesaid  real  property  of  the 
said  Nathan  Cronk,  deceaaedi  except  the  interest  of  the 
said  plaintiff,  and  the  dower  of  the  said  Catharine  Cronk 
therein. 

Wherefore  the  said  plaintiff  demands  judgment,  that 
this  court  take  proof  of  the  execution  and  validity  of  the 
said  will,  and  do  establish  such  will  as  the  last  will  and 
testament  of  the  said  Nathan  Cronk,  deceased;  or  for 
such  other  or  Airther  judgment  in  the  premises  as  to  the 
said  court  may  seem  meet  and  proper. 

COLVm  &  SEARS, 

Plaintiff  ^s  Attorneys. 


( No.  47. ) 


Case  submitted /or  the  construction  of  a  mU  without  action^ 
pursuant  to  section  372  of  the  Code. 

Tide  of  Cause. 

The  controversy  in  this  cause  is  submitted  to  this  court 
without  action,  pursuant  to  section  372  of  the  Code  of 
Procedure,  and  the  following  is  a  statement  of  facts,  agreed 
upon  by  the  parties,  upon  which  the  controversy  arises, 
to  wit: 

Morris  Batterson,  late  of  Coxsackie,  in  the  county  of 
Greene,  died  in  the  month  of  June,  1866,  leaving  a  last 
will  and  testament,  with  a  codicil  thereto,  in  the  words 
following,  to  wit :  [^Here  set  forth  copy  of  will  and  codicil^ 

The  sdd  wiQ  and  codicil  have  been  duly  proved  before 
the  surrogate  of  the  county  of  Greene,  as  a  will  and 
codicil  of  both  real  and  peiBonal  estate,  and  letters  testa- 
mentary thereon  duly  granted  to  the  plaintiff 
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At  the  time  of  his  death  the  testator  was  possessed  of 
both  real  and  personal  estate  of  the  value  of  about  $7,000. 
The  real  estate  is  worth  about  $1,100,  and  the  balance  is 
personal  estate. 

The  testator  died  leaving  him  survivipg  his  widow, 
Hannah  Battenon  (who  was  his  second  wife),  and  the 
following  children,  his  next  of  kin  and  heirs-at-law, 
to  wit  c  The  plaintiff  William  A.  Batterson,  and  the  de* 
fendant  Esther  Mary  Thompson,  wife  of  Gleoige  A.  Thomp- 
son, who  are  children  of  the  testator  by  a  first  wife,  and  the 
defendants  Abraham  B.  Batteison,  Noah  B.  Batterson  and 
Betsey  Ann  Batterson,  who  are  children  of  the  testator 
by  a  second  wife,  who  survived  the  testator,  all  of  whom 
are  of  full  age. 

Upon  the  construction  of  the  will  of  the  testator,  the 
following  questions  arise,  to  wit :  In  what  manner  is  the 
estate  of  the  testator  to  be  distributed,  under  the  provisions 
of  the  5th  and  9th  clauses  of  the  will  ?  and  what  princi- 
ple of  distribution  is  to  be  adopted  by  the  executor  in 
carrying  out  the  will  in  these  particulars  ? 

It  is  claimed,  by  the  children  by  the  testator's  first  wife, 
that  the  sums  directed  in  the  5th  clause  to  be  deducted 
from  the  shares  of  the  children  by  the  second  vnfe  are  to 
be  divided  equally  between  the  two  children  by  the  first 
wife;  and  the  children  by  the  second  wife  claim  that  the 
sums  directed  to  be  deducted  fix>m  their  shares  are  to  be 
treated  as  advancements  to  them,  and  that  it  was  the  in- 
tention of  the  testator  that  all  of  the  five  children  should 
share  equally  in  the  estate,  treating  the  sums  called  ''  de- 
ductions" as  a  part  thereof,  and  paying  over  to  them 
one-fifth  of  the  whole  estate,  deducting  fix)m  the  shares 
of  the  three  children  by  the  second  wife  the  sums  re- 
quired to  be  deducted  by  the  5th  clause  of  the  will. 

28 
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The  jud^ent  of  the  courti  upon  the  constniction  of 
this  will,  is  desired  hj  all  the  parties  to  this  controversy. 
L.  TR£MAIN,  Flaituiff's  Auamey. 
DEXTER  REYNOLDS,  Defendanuf  Attorney. 

Cmr  AND  CouNTT  OF  Albaky,  u.  William  A.  Batter- 
son,  the  plaintiff  named  in  the  foregoing  case,  bdmg  duly 
sworn,  says  that  the  controversy  herein  is  real,  and  the 
proceedings  taken  in  good  faith  to  deteimine  the  rights 

of  the  parties. 

WILLIAM  A.  BATTERSON. 

Sworn  before  me,  this  29th  ) 

day  of  April,  1866.       > 

£.  J.  MlLLBB,  • 

Commissumer  of  Deeds,  Albany ,  N.  Y. 


(9.)  Iir  Casks  ov  Pabthkbship. 

(  No.  48. ) 

For  dissolution  of  partnership,  by  one  of  three  parties,  praying 
for  an  accounting,  and  that  one  of  the  defendants  may  be 
restrained  from  collecting  and  receiving  the  partnership 
debts,  Ifc. 

Title  of  the  Cause* 

The  plaintiff  complains  of  the  defendants,  A.  B.  and  C. 
D.,  and  alleges  the  following  facts,  constitating  his  cause 
of  action : 

That,  on  or  about  the,  Ac,  the  plamtiff  entered  into  an 
agreement  with  said  A.  B.  and  C.  D.,  to  form  a  partner- 
ship with  them,  in  the  business  of  auctioneers,  which 
agreement  was  reduced  to  writing,  and  signed  by  plaintiff 
and  said  defendants,  and  is  annexed  to,  and  forms  part  of, 
this  complaint. 
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That  said  oopariaienhip  busineBS  was  entered  upon  and 
hath  ever  sinoe  continued  to  be  carried  on  by  the  plaintiff 
and  said  defendants,  in  pursnance  of  and  under  said  agree-; 
menty  no  other  articles  or  instrument  having  ever  been 
executed  between  them. 

That,  having  much  reason  to  be  dissatisfied  with  the 
said  defendant,  A.  B^  and  being  desirous  to  dissolve  the  said 
copartnership,  the  plaintiff,  on  or  about  the,  Ac,  caused  a 
notice,  in  writing,  to  be  delivered  to  the  said  A.  B.  and  C. 
D.,  pursuant  to  said  agreement,  as  follows,  to  vnt :  [  Set 
forth  notice  J} 

That  said  A.  B.  hath,  fit>m  time  to  time,  since  the  com- 
mencement of  said  partnership,  applied  to  his  own  use, 
,  from  the  receipts  and  profits  of  said  business,  large  sums 
of  money,  greatly  exceeding  the  proportion  th^eof  to 
which  he  was  entitled,  and,  in  order  to  conceal  the  same, 
the  said  A^  B.,  who  has  always  had  the  management  of 
the  copartnership  books,  has  never  once  balanced  the  said 
books. 

That  the  plaintiff  having,  in  the  beginning  of  the  year 

,  discovered  that  the  said  A.  B.  was  greatly  indebted 

to  the  said  copartnership,  by  reason  of  his  application  of 
the  partnen^p  moneys  to  his  own  use,  in  order  to  impose 
some  check  upon  the  conduct  of  the  said  A*  B.>  requested 
him  that  he  would  pay  all  copartnership  moneys,  that  he 
received,  into  the  — ^  Bank,  in  which  said  copartner-^ 
ship  was  accustcMned  to  keep  its  accounts,  and  would  draw 
for  such  sums  only  as  said  copartnership  had  occasion  for; 
but  the  said  A.  B.  wholly  disregarded  said  request,  and 
continued  to  apply  the  partnership  moneys  received  by 
him  to  his  own  use,  without  depositing  the  same  in  said 
bank,  or  any  other  bank,  to  the  credit  of  the  firm,  and 
has  also  taken  to  his  own  use  moneys  received  by  the 
clerks  of  said  firm,  and  has,  by  such  means,  greatly  in- 
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creased  his  debts  to  the  copartnerahip,  without  afibrding  to 
the  plamtiff,  and  said  defendant  C«  D.,  any  adequate 
means  of  ascertaining  the  true  state  of  his  accounts. 

That  the  plaintiff  has,  by  himself  and  his  agents,  from 
time  to  time  applied  to  the  said  defendant,  A.  B.,  and 
requested  him  to  come  to  a  fiill  and  fair  account,  in  respect 
of  the  said  copartnership  transactions,  with  which  just  and 

■ 

reasonable  requests  the  said  defendant  has  hitherto  wholly 
refused  to  comply. 

That  said  defendant,  A.  B.,  has,  in  fact,  received  the 

sum  of  $ and  upwards  beyond  his  due  proportion  of 

the  partnenship  profits,  and  that  he  is  nevertheless  pro- 
ceeding to  collect  in  the  partnership  debts  and  moneys, 
whereby  the  balance  due  from  him  will  be  increased,  to 
the  great  loss  and  injury  of  the  plaintiff  and  the  said  C.  D. 

That  the  plaintiff  has  aj^lied  to  the  said  defendant, 
C.  D.,  to  join  him  as  plaintiff  in  this  suit,  but  that  said 
defendant  has  refused  to  do  so.^ 

Wherefore  the  plaintiff  demands  judgment,  that  the 
said  copartnership  may  be  dissolved,  and  that  an  account 
may  be  taken  of  all  and  every  the  said  copartnership  deal- 
ings and  transactions  from  the  time  of  the  conmiencement 
thereof,  and  also  an  account  of  the  moneys  received  and 
paid  by  the  plaintiff  and  defendants  respectively  in  respect 
thereto.  And  that  the  said  defendants  may  be  adjudged 
to  pay  the  plaintiff  what,  if  anything,  shall,  upon  the 
taking  of  such  accounts,  appear  to  be  due  to  him,  the 
plaintiff  being  ready  and  willing,  and  hereby  offering,  to 
pay  to  the  said  defendants,  or  either  of  them,  what,  if  any- 
thing, shall,  upon  the  taking  of  said  accounts,  appear  to 
be  due  to  them,  or  either  of  them.    And  that  in  the  mean- 

>  If  the  consent  of  a  party  who  Bhould  sue  cannot  be  obtained,  he 
must  be  made  defendant,  the  reason  being  stated  in  the  complaint. 
(Code,  110;  see  Pleading,  133.) 
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time  the  said  defendant,  A.  B.,  may  be  restrained  by  the 
order  of  the  court  fix>m  collecting  or  receiving  the  partner- 
ship debts  or  other  mone}rs,  or  for  such  further,  &c.,  [a« 
in  No.  1.]  [A  prayer  for  receiver  may  he  added^  if  necet^ 
sary.] 


(  No.  49. ) 


For  an  account  qfpartnership  dealings  after  diuohuioni  and 
for  a  receiver^  and  aho  for  an  injunction  to  restrain-  the 
d^endant  from  receiving  any  of  the  partnership  debts* 

Tide  of  the  Cause. 

The  plaintiff  complains  of  the  defendant  and  alleges 
the  following  facts,  constituting  his  cause  of  action : 

That  on  or  about,  &c.,  the  plaintiff  and  defendant  entered 
into  copartnership  together  as  manufacturers  o^  &c.,  [stating 
generally  the  business,']  the  plaintiff  engaging  to  bring  into 
the  business  the  sum  of  $ and  being  to  receive  one- 
third  part  or  share  of  the  profits,  and  the  defendant 

engaging  to  bring  into  the  business  the  sum  of  $ and 

being  to  receive  tviro-third  parts  or  shares  of  the  profits. 

That  the  plaintiff  accordingly  brought  into  the  business 

the  said  sum  of  S and  the  defendant  brought  into  the 

business  the  said  sum  of  S • 

That  said  copartnership  v^as  carried  on  and  continued 

until  the  —  day  of ^  when  the  same  was  dissolved 

by  mutual  consent,  and  the  usual  advertisement  of  such 
dissolution  was  inserted  in  the -*  Gazette. 

That  the  said  copartnership  business  was  earned  on  in 
a  building  in  ,  which  at  the  time  of  the  dissolution 

of  said  copartnership  was  held  by  said  partners  under  an 
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agreement  for  a  lease  for yeaiBi  fifom ^^anditwaB 

verbally  agreed  between  said  partners  that  the  defendant 
should  take  to  himself  the  benefit  of  the  said  agreement, 
accounting  to  the  plaintiff  for  his  proportion  of  the  value 
thereof,  and  in  pursuance  of  such  agreement  the  defendant 
has  ever  since  continued,  and  now  is,  in  possession  of  said 
building. 

That  no  settlement  of  the  copartnership  accounts  has 
ever  been  made  between  the  plaintiff  and  defendant, 
though  the  plaintiff,  since  the  dissolution,  has  repeatedly 
applied  to  the  defendant  to  come  to  a  final  settlement 
with  respect  thereto,  which  the  defendant  refiises  to  do. 

That  the  defendant  has  possessed  himself  of  the  partner- 
ship books,  and  has  refused,  and  still  refuses,  to  permit  the 
plaintiff  to  inspect  the  same,  and  has  also  refused  to  render 
the  plaintiff  any  account  of  the  copartnership  moneys 
received  by  him. 

That  the  plaintiff,  since  dissolution,  has  paid  the  sum  of 
$ on  account  of  the  partn^ship  debts. 

And  the  plaintiff  aUeges,  on  information  and  belief,  that 
upon  a  true  and  just  settlement  of  said  accounts,  a  con- 
siderable balance  is  due  firom  the  defendant  to  the  plaintiff 
in  respect  of  their  said  copartnership  dealings ;  but  that, 
nevertheless,  the  said  defendant  is  proceeding  to  collect  in 
the  said  copartnership  debts,  and  to  apply  the  same  to  his 
own  use,  which  he  is  oiabled  to  do  by  means  of  his  pos- 
session of  the  books  of  account,  as  aforesaid. 

Wherefore,  the  plaintiff  demands  that  aki  account  may 
be  taken  of  all,  and  every,  the  late  copartnership  dealings 
and  transactions,  and  that  the  said  defendant  may  be  ad- 
judged to  pay  to  the  plaintiff  what,  if  anything,  shall 
appear  upon  such  accounting  to  be  due  fi^om  him,  the  plain- 
tiff being  ready  and  willing,  and  hereby  offering,  to  pay 
to  the  defendant  what,  if  anything,  shall  appear  to  be 
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due  to  him  fiom  the  said  joint  concern.  And  that  some 
proper  person  may  be  appointed  to  receive  and  collect  all 
moneys  that  may  be  coming  to  the  credit  of  the  said  late 
copartnership^  And  that  the  defendant  may  in  the  mean 
time  be  restrained,  by  the  order  of  the  court,  from  col- 
lecting or  receiving  any  of  the  debts  due  and  owing 
thereto,  or  for  such  further,  &c.,  [a#  in  No.  1.] 


( No.  60. ) 

By  adminUtratrix  of  deceased  partner^  against  surviving 
'partner  J  who  has  had  the  sole  control  of  partnership  pro' 
perty  and  assets  since  the  death  of  the  intestate,  but  has 
become  embarrassed  and  insolvent,  praying  a  full  account 
of  partnership  dealings  before  as  tvell  as  since  the  death  of 
the  intestate,  and  for  an  in/unction  and  receiver. 

SUPREME  COURT  —  County  op  Rensselaer. 


&  H.  T.»  AdmisiftratriK,  Ao.,  of  H.  T., 

deceaaed, 

G.LE 


The  abovenamed  plaintiff,  who  has  been  duly  appointed 
by  the  surrogate  of  Rensselaer  county,  and  has  been  duly 
qualified  to  act  as  administratrix  of  all  and  singular  the 
goods,  chattels  and  credits  of  H.  T.,  deceased,  complains 
of  the  defendant,  and  alleges,  that  on  or  about  the  15th 
day  of  Jildy,  1843,  the  said  H.  T.,  and  the  defendant  Gj-. 
L.  £.,  entered  into  an  agreement  to  form  a  partnership  as 
traders  and  merchants  in  the  dty  of  Troy,  under  the  firm 
name  of  H.  T.  &  Co.,  which  agreement  was  reduced  to 
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writing  and  signed  and  sealed  bysaid  partners,  and  is  in  the 
words  and  figures  following,  to  wit :  [  Setfortk  the  agree- 

That  the  said  copartnership  business  was  entered  upon, 
pursuant  to  said  agreement,  and  was  continued  to  be  cai^ 
ried  on,  under  and  pursuant  to  the  same,  up  to  the  time 
of  the  death  of  said  H.  T.,  which  occurred  on  the,  &c 

That  said  H.  T.,  in  his  lifetime  and  during  the  con- 
tinuance of  said  copartnership,  advanced  large  sums  of 
money  towards  the  capital  stock  of  said  partnership,  and 
that  said  firm,  during  all  the  time  of  the  continuance  of 
said  partnership,  carried  on  an  extensive  and  lucrative 
business  in  the  buying  and  selling  of  iron,  and  articles 
manufactured  of  iron,  and  realized  large  profits  therefrom, 
the  amount  of  which  the  said  plaintiff  has  not  been  able 
accurately  to  ascertain,  and  cannot  with  certamty  state. 

That,  at  the  time  of  the  death  of  said  H.  T.,  there  was 
on  hand  a  large  amount  of  personal  property,  consisting  of 
stock  on  hand  of  the  estimated  value,  at  cost  prices,  as  per 
inventory  of  the  same,  taken  on  the  1st  dayx>f  February, 
1856,  of  about  $40,000 ;  stock,  furniture  and  fixtures  of 
store,  of  the  estimated  value  of  S1,000 ;  real  estate, 
situated  in  the  counties  of  Albany,  Saratoga  and  Essex, 
consisting  of  houses,  lots,  nut  factory,  ore  beds  and  land, 
of  the  estimated  value  of  about  $12,000 ;  bonds  and 
stocks  to  the  nominal  amount  of  about  $26,000;  bills 
receivable  and  ledger  balances,  and  accounts  of  the  aggre- 
gate amount  of  about  $220,000,  making  the  whole 
amount  of  the  real  and  personal  property  and  nominal 
assets  of  said  copartnership,  at  the  time  of  the  death  of 
said  H.  T.,  about  $300,000,  and  that  the  debts  and  liabili- 
ties of  said  concern  amounted  to  about  the  sum  of  $108,000, 
and  that  the  balance,  deducting  therefirom  the  bad  and 
allowing  for  doubtful  debts,  and  also  depreciation  of  pro- 
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peit^y  boncb,,  stoeksy  Ac*,  repfesentod  the  tiien  present 
wortih  and  value  of  said  ccmeem,  amoonting,  acoordiag 
to  the  best  of  the  kiiawledge«  infennatKm  and  belief  of 
Hid  plaiBtifi;  to  not  lea  thaniheBam  of  $90,000.    ^ 

Thaty  as  plaintiff  is  informed  and  belieTes,  at  the  time 
of  the  deatii  of  said  H.  T„  he  was  in  advance  of  bis  said 
copartner  in  drawing  oat  of  said  concern  about  the  sum 
of  $5,800»  and  that  after  aUowing  said  defendant  to  equalize 
his  individual  acconnt  in  iiiat  amount,  the  said  defeiH 
dant  and  said  £[•  T.,  under  tiieir  said  partnerdiip  agree- 
moit,  were  each  entitled  to  share  one-half  in  &e  capital 
stocky  profits  and  then  preaent  value  of  said  concsni* 
after  tiie  payment  and  discharge  of  its  debts  and  liabili- 
ties»  as  aforesaid. 

That)  n&i&r  the  death  of  said  H.  T.,  the  said  defendant 
continued,  individually,  and  still  continues,  in  Hbe  posses- 
sion of  said  store,  stock,  peraonal  property  and  ohoses  in 
actien,  except  as  here&iafter  stated,  and  to  manage  and 
carry  on  said  business,  and  has  so  continued  down  to  the 
present  time,  and  continued  to-  s^  and  dispose  ci  said 
stock,  and  collect  said  debts  and  choses  in  action,  and  to 
pay  the  debto  and  UahilitieB  of  said  concern,  as  they 
became  due,  out  of  the  avaUs  of  said  concern. 

•That  an  inventory  was  taken  of  said  stock,  under  the 
direction  of  said  defendant,  as  of  the  Ist  day  of  February^ 
1856,  which  amounted  in  the  aggregate^  estimating  the 
value  of  the  articles,  at  prime  cost,  to  tibe  sum  of 
$40400.91 ;  and  that,  deducting  titerefipcnn  mordiaBdise 
sold  while  taking  said  inventory,  and  between  said  1st 
February  and  the  day  when  said  inventoiy  was  completed, 
and  certain  unimportant  enors  in  price,  and  deducting 
also  five  per  oent.'  on  such  amount,  aaid  inventory  amount 

^  Bj  the  terms  of  the  copftrtnenhip  agreement,  embraced  in  the 
foregoing  comphunt,  it  was  stipulated  that,  in  case  of  the  death  of 
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ed  to  the  sum  of  $34,540.66 ;  and  the  said  defendant  took 
nid  goods  and  mejfdiandiiie  so  remaining  on  hand,  to  wit, 
on  the  1st  March,  1656,  ponuani  to  the  tenns  of  said 
agreement,  and  charged  himself  with  tiie  amount  thereof 
(after  making  sach  dedndioDS,  including  the  deducting  of 
five  per  cent.,  pursuant  to  the  terms  of  said  agreement), 
at  the  said  sum  of  $d4,540.88. 

That  said  stock  tliereupon  became^  and  was,  and  is,  the 
y^cfperty  of  said  defendant,  und^  and  pursuant  to  the 
tenns  of  said  copartnership  agreement,  and  that,  in  his 
accounts  with  said  firm,  said  defendant  is  justly  charge- 
able with  said  sum  of  $34,540.68,  or  such  additional  sum 
as  will  equal  the  whole  prime  cost  of  said  stock,  at  the 
time  of  the  death  of  said  H.  T.,  after  deducting  therefirom 
five  per  cent.,  pursuant  to  the  teftma  of  said  agreement. 

That  said  defendant,  since  the  death  of  said  H.  T.,  has 
collected  large  sums  of  money  out  of  the  assets  and 
choses  in  action  of  said  concern,  the  amount  of  which  the 
plaintiff  is. not  able  to  state  and  does  not  know,  which 
amounts  are  justly  xhargeaUe  against  said  defendant  in 
his  accounts  with  said  concern;  and  that  the  aggregate 
amount  so  collected  by  defendant,  and  amount  of  stock  on 
hand  so  received  and  taken  by  him,  deduisting  th^refirom 
said  five  per  cent,  nearly  or  quite  equals,  and,  as  the  plain- 
tiff believes,  exceeds  the  amount  of  the  debts  and  liabili- 
ties of  said  copartnership,  as  aforesaid. 

That  said  defendant  represents,  that  said  debts  and  lia- 
failities  have  been  mostly  paid  and  discharged  by  him,  for 
which  amount,  so  actually  paid  and  discharged  by  him,  he  is 
entitled  to  be  credited  in  his  accounting  with  said  concern. 

But  the  plaintiff  alleles  that  she  has  no  knowledge  or 
information  sufficient  to  form  a  belief  (excq^t  from  said 

either  partner,  the  other  wis  to  take  the  stock  at  five  per  cent^  dis- 
count from  inventory  prices. 
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lepreBeotationfl  of  said  •  defendant)  whether  ar  not  said 
debt!  and  liabilitieB  have  been  mpstly  so  paid  and  dis- 
charged, nor  what  portion  nor  what  amount  of  the  same 
have  been  ao  paid  and  diacharged. 

And  the  said  plaintiff  further  alleges,  that  said  defen- 
dant has  not  at  any  time  aeoounied  with  said'  plaintiff  or 
any  one  on  her  behalf,  or  agreed  to  purchase  and  take  the 
other  property  and  assets  of  said  copartnership,  including 
the  real  estate,  stocks  and  bond^  store  Airoiture,  and  debts 
due  and  owing  said  finn,  pursuant  to  the  tenns  of  said 
copartnership  .agreement  or  otherwise. 

That  said  defendant  has  not  paid  over  to  said  plaintiff, 
as  administratrix,  &c^  any  moneys  or  other  proceeds  of 
said  copartnership  since  the  death  of  said  H.  T^  except 
the  sum  of  $3,605.67,  in  the  aggregate ;  nor,  in  addition 
thereto,  has  he  assigned,  transfiened  or  deliyered  over  to 
her  any  of  the  assets,  securities  or  other  property  of  said 
copartnership,  except  two  promissory  notes,  &c,  [_deseribing 
themj']  which  notes  have  been  assigned  and  delivered  over 
to  or  for  the  benefit  of  said  plaintiff  individually,  to  secure 
the  payment  of  a  certain  pronussory  note  of  $4,361*28, 
made  and  executed  by  said  defendant  to  her  for  so  much 
money  loaned  by  said  plaintiff  individually  to  said  defen- 
dant, on  or  about  the,  4kc.,  and  after  the  death  of  the  said 
H.T. 

That,  with  the  exception  of  the  abovemenlaoned  notes, 
all  thereat  and  residue  of  tiie  {ffopeiMtloc^  bills,  notes, 
book  accounts,  and  other  aagpts  of  ^copartnership,  are 
in  the  possession  of  and  under  the  sole  control  and  man- 
agement of  said  defendant,  and  that  he  has  beeni  aad 
still  continues  collecting  the  said  notes  and  accounts,,  and 
reducing  said  property  to  money,  as  fast  as  the  same  can. 
c<mveniently  be  done,  at  his  own  discretion,  and  without 
accounting  to  the  plaintiff  therefor. 
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That  reo^itly,  and  witfaiu  a  few  weeks  last  past,  the 
said  defendant  has  become  embarrassed  in  bosiness,  and,  as 
plaintiff  is  informed  and  believes,  has  stopped  pa3rment, 
and  allows  all  his  bushiess  paper  and  obligations,  now 
&lling  due,  to  be  protested,  and  that  a  large  amount 
thereof  lies  under  protest  in  one  or  more  of  the  banks  of 
the  city  of  Troy.  ^ 

That,  on  account  of  the  embarrassment  and  insolvency 
of  said  defendant,  he  is  not  in  a  condition  to  give  any  se* 
curity  for  the  payment  to  said  plaintiff,  as  the  representsr 
tive  of  said  H.  T*,  deceased,  of  the  value  of.  the  interest  of 
said  H.  T.  in  said  copartnership. 

And  the  plaintiff  alleges  that  die  has,  in  a  friendly 
manner,  requested  of  said  defendant  a  statement  and 
account  of  said  cc^artnership  transaction,  which  he,  the 
defmdant,  refused  to  give,  and  she  has  offered  him  to 
settie  and  wind  up  tiie  affairs  of  said  late  copartnership 
in  tiie  manner  specified  in  said  contract,  which  he  refused 
to  do,  [or  which  he  Has  neglected  to  do,  though  a  reason- 
able time  has  longsince  elapsed]. 

Wherefore  the  plaintiff  demands  judgment^  that  an 
account  may  be  taken  of  all  and  singular  the  said  co- 
partnership dealings  and  transactions,  fiom  the  time  of 
the  commencement  thereof  to  the  time  of  its  dissolution, 
by  the  death  of  said  H.  T.,  and  an  account  of  the 
moneys  received  and  paid  by  the  said  partners,  respective- 
ly, in  regard  thereto ;  and  also,  that  the  said  defendant 
may  account  with  the  plaintiff  for  all  and  singular  his 
dealings  with  and  transactions  in  regard  to  the  property, 
assets  and  effects  of  said  firm,  since  its  dissolution,  and  the 
property  sold  or  disposed  of  by  him,  either  as  surviving 
pstftner  or  otherwise,  and  of  the  moneys  collected  and 
received  and  paid  out  by  him  on  account  thereof;  and 
that  the  defendant  may  be  adjudged  to  pay  the  plaintiff. 
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adminirtratrix,  what,  if  anything,  ehall,  upon  the  taking 
of  the  said  accounts,  appear  to  be  due  her,  as  adnoinistra- 
trix,  &C.,  of  said  deceased  partner,  the  said  plaintiff,  as 
adminiBtratrix,  Ac,  being  ready  and  willing,  and  hereby 
offering  to  pay  the  defendant,  what,  if  anything,  .riiall 
appear  to  be  due  him,  on  such  accounting ;  and  that  some 
proper  person  may  be  appointed  leceivery  with  the  usual 
powers,  to  take  into  his  possession  and  receive  the  proper- 
ty and  effects  of  said  late  copartnership,  and  to  collect  and 
receive  all  moneys  which  may  be  coming  to  the  credit  of 
said  late  copartnership ;  and  that  in  the  mean  time  the 
said  defendant  may  be  restrained  by  order  of  this  court 
from  disposing  of  or  in  any  manner  interfering  with  the 
property  and  effects  of  said  concern,  or  from  collecting  or 
receiving  the  copartnership  debts  or  other  moneys  coming 
to  said  concern,  or  for  such  other  or  further  relief  as  the 
court  shall  deem  just  and  proper,  with  costs  of  action. 

S-  &  V.  s.. 

Plaintiff^  Attorneys. 
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(No.  51.) 

To  diaolw  a  copartnerMp  or  Joint  ownership  in  a  freighP- 
ing  veasdy  praying  an  accounting  and  sale  of  the  partner^ 
shipf  or  joimt  property  9  and  that  the  interest  of  defendant^ 
one  af  three  copartners^  he  charged  with  certain  liens  in 
favor  of  the  other  two^  praying  a  receiver  and  injunction. 

SUPREME  COUBT — County  of  Rembselaes. 


Kathftn  N.  Beaman  and  John  J.  Fuller 

Cfft. 

Joseph  H  Bvreh* 


The  complaint  of  the  abovenamed  plaintiffs  respect- 
fully shows  to  this  court: 

That  on  or  about  the  12th  day  of  March,  1863,  the 
above  named  Nathan  N«  Seaman,  John  J.  Fuller,  Joseph 
M.  Burch  and  one  John  Clapper,  purchased  for  the  sum 
of  $3,500,  and  became  the  joint  owners  of  a  barge  or  boat 
used  in  carrying  freight  up  and  down  the  Hudson  river, 
called  the  Fishkill,  each  of  said  parties  owning  one 
undivided  fourth  part  thereof! 

That,  being  such  joint  owners,  the  said  parties  did,  on 
the  15th  day  of  March  aforesaid,  enter  into  articles  of 
agreement  and  copartnership,  in  writing,  a  copy  of  which 
is  annexed,  marked  A,  and  which  forms  a  part  of  this  com- 
plaint. That,  pursuant  to  the  terms  of  the  said  agreement, 
the  business  therein  provided  for  was  commenced  and 
carried  on  during  the  season  of  navigation  for  the  year 
1863. 

That,  on  or  about  the  21st  day  of  September,  1863,  the 
said  John  Clapper,  for  an  adequate  consideration,  sold  and 
disposed  of  all  his  interest  in  said  barge  and  in  said  busi- 
ness to  the  sidd  Nathan  N.  Seaman  and  Joseph  M.  Burch, 
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and  fiom  and  after  tibtat  date  the  said  businesa  was  con- 
ducted for  the  benefit  of  the  said  Seaman,  Fuller  and  Burch ; 
that  said  Seaman  and3uroh  behig  each  interested  in  said 
barge  and  in  said  busiDess  to  the  amount  of  three-eighths 
thereof,  and  the  said  Fuller  to  the  amount  of  two-eighths 
thereof. 

That,  during  the  season  of  navigation,  as  aforesaid,  in 
tiie  prosecution  of  said  business,  a  large  amount  of  money 
was  receired  and  disbursed  on  account  thereof;  that,  as 
near  as  the  plaintiffi  can  now  estimate  the  same,  the  whole 
amount  earned  by  said  barge  for  freight,  Ac,  was 
$4,208.07. 

That  the  expenses  pn^eiiy  charged  thereon  did  not 
exceed  the  sum  of  $2,676.01,  leaving  the  net  earnings  of 
said  barge,  to  be  divided  among  the  ownera,  the  sum  of 
$1,532.06. 

That  the  said  defendant,  having  received  a  much  larger 
amount  of  money  on  account  of  said  business  than  his 
just  proportion,  has  neglected  and  reiused  to  account  fcHr 
the  same  to  the  plaintifEs,  and  that  the  said  copartnership 
finn  is  now  justly  indebted  to  the  plaintiffi  for  moneys 
due  to  them  on  account  of  said  business,  and  for  moneys 
received  by  said  defendant,  and  which  be  unjustly  neglects 
and  refuses  to  pay  over  and  account  for. 

That  the  interest  of  the  said  defendant  in  said  copart- 
nership prop^iy  is  justly  chargeable  with  a  demand  of 
$300,  for  moneys  received  by  the  defendant  in  the  course 
of  said  business,  and  which  shotdd  be  paid  to  the  plaintiff 
Seaman,  and  vnth  a  similar  demand  of  $61.16  which 
should  be  paid  by  the  defendant  to  the  plaintiff  Fuller. 

That  defendant  neglects  to  account  for  and  pay  over 
the  moneys  thus  received  by  him  on  account  of  said  part- 
nership tranaactkNi. 

That  the  interest  of  said  defendant  in  said  barge  is 
incumbered  by  a  mortgage  to  the  plaintiff  Nathan  N. 


232  nxcjssmsTB  of  fleadirq«i. 

Seaman  to  the  amount  of  t600|  for  moneys  advanced  by 
aaid  plaintiff  Seaman  to  enable  aaid  defendant  to  purehaie 
an  interart  in  said  barge^  and  which  money  is  now  due  and 
ui^Mud. 

That  the  said  defendant  is  wholly  insolvent,  and  has  no 
property  subject  to  execution,  beyond  his  interest  in  said 
barge,  which  barge  is  now  in  the  city  of  New-Tork. 

That  the  plaintifib  are  desitous  of  terminttting  said 
copartnership  and  closing  up  all  its  business  and  affairs, 
aiMl  disposing  of  all  its  property,  and  applying  the  pro- 
ceeds thereof  to  the  payment  of  all  its  debts  and  liabilitieBt 
of  every  name  and  nature,  and  dividing  the  surplus,  if  any 
there  diall  be»  Btmcmg  the  parties  equitably  ^ititled  thereto, 
and  that  it  is  desirable  for  the  interest  of  all  the  parties 
that  the  said  barge  should  be  disposed  of  before  the  open- 
ing of  navigation  in  the  spring  of  1854. 

The  plaintiffs  therefore  demand  the  judgment  of  this 
court,  that  said  copartnership  be  dissolved,  and  that  an 
account  be  taken  under  the  direction  of  this  court  of  all 
its  business  and  affairs;  that  all  the  property  belonging  to 
sidd  partnership  be  sold,  and  the  proceeds  applied  under 
the  direction  of  this  court  to  the  payment  of  its  debts ; 
and  that  the  interest  of  the  defendant  in  any  surfdns  be 
charged  witii  the  payment  of  any  li^is  or  charges  thereon 
in  favor  of  the  plaintiffi,  or  eitiiier  of  them,  and,  particu- 
larly, that  the  amount  of  the  mortgage  held  by  the  plain- 
tiff Seaman  be  paid  thereoutt  before  any  portion  of  the 
proceeds  be  paid  to  the  defendant. 

And  tiiat  a  receiver  be  i^pointed  to  take  possession  of 
said  barge  and  other  property  and  assets  of  said  partner- 
ship, and  dispose  of  the  same,  and  apply  the  proceeds 
thereof  under  the  direction  of  this  court ;  and  that  the 
defendant  may  by  the  order  of  this  court  be  restrained 
fsom  intenneddling  or  interfering  witii  any  of  said  part- 
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nendiip  property  or  effeetSy  or  interfering,  disposing  of^  or 
in  any  manner  incumbering  the  same  or  any  part  thereof 
imtil  the  fur&er  order  of  this  court,  and  that  the  plaintiffi 
may  have  such  other  or  further  relief  in  the  premises  as 
shall  be  just  and  proper,  together  with  the  costs  of  this 
action. 

DEXTER  REYNOLDS, 

FUiviUiffi  Attorney. 


I 


( 10. )  In  Cases  of  Partition. 

(  No.  62. ) 

Far  a  partition  of  lands  held  in  common  by  one  tenant  in 

common  against  his  cotenant^ 

»  • 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendant  and  alleges 
the  following  facts,  constituting  his  cause  of  action : 

^  Prooeadiiigs  finr  pftrtition  maj  be  by  petition  under  the  ReTiaed 
StAtntee,  or  by  eummons  and  complaint  under  the  Code.  And  the 
prorisions  of  the  Berieed  Statutes,  rekting  to  the  partition  of  lands, 
ac.,  apply  to  actions  under  the  Code,  so  iar  as  the  same  can  be  so 
^»pl]ed  to  the  substance  and  subject  matter  of  the  action,  without 
regard  to  form.  (GM2e,$448,  and  see  cases  dted  in  note  to  that  section 
in  Yoorhies'  Code.) 

As  to  parties  to  an  action  for  partition  or  sale  of  real  estate,  and  in 
what  cases  an  action  may  be  brought,  see  PUadmgs^  181,  182;  2 
»  Barb.  Ch.  Pr.,  284-290. 

The  Supreme  Court  may  anthoriie  proceedings  for  partition  or  sale 
to  be  instituted  on  behalf  of  an  infant  (Laws  of  1852,  chap.  277.) 

An  action  for  partition  cannot  be  maintained  by  a  person,  whatever 
his  title,  ualess  be  is  actually  <x  eonstruetiTely  in  possession  of  the 
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That  the  plaintiff  aod  defendant  are  seised  in  fee,  as 
tenanta  in  common,  each  of  the  undivided  one-half,  and 
in  poneflsion  oi^  tiie  following  described  lands,  tenemeoats 
and  hereditaments,  situate  in  the  town  of  Gieenbush,  icc^ 
{describing  themJ] 

That  there  are  no  general  or  specific  liens  or  incum- 
brances thereon,  to  the  knowledge  or  belief  of  the  plain- 
tiff,' and  that  plaintiff  and  defendant  own  no  other  land 
in  common. 

That  the  defendant  refuses  to  consent  to  the  partition 
or  sale  of  said  premises ;  that  the  plaintiff  is  desirous  that 
a  partition  or  divisicm  should  be  made  of  the  said  several 
parcels  of  land  between  the  plaintiff  and  defendant,  or,  in 

premises  sought  to  be  diyided,  or  part  of  them.  (Stiyker  v.  Lynch,  11 
N.  T.  Leg.  Obs.,  116.)  But  this  does  not  mean  that  he  must  be  the 
actual  occupant^  or  that  he  should  hold  an  immediate  present  estate  ; 
and  an  existing  admitted  life  estate,  although  coyering  the  whole  pre- 
mises, does  not  prevent  the  remainderman  from  being  deemed  in 
possession,  and  he  maj  maintain  an  action  for  partition^  (Blakdj  v. 
Oalder,  13  How.,  476;  see,  also,  Hosford  d.  Sherwin,  5  Barb.,  5Z) 

A  different  opinion,  howeyer,  is  expressed  in  other  cases  (Fleet  v. 
Borland,  11  How.,  ^^))  holding  that  a  party  haying  a  reyeraionaxy 
interest,  subject  to  a  life  estate,  has  no  possession,  actual  or  construe- 
tiye,  within  the  meaning  of  the  statute,  and  cannot  maintain  an  action 
for  partition. 

*  It  is  not  absolutely  necessaiy  to  aver  that  the  complainant  is  in 
possession  of  tho  premises,  as  that  fact  is  presumed  from  the  allegar 
tioB  that  the  parties  are  seised  as  tenants  in  common.  (Jenkins  «. 
Van  Scfaaack,  3  Paige,  245.) 

'  *  This  is  not  requisite,  as  it  is  not  necessary  to  make  creditors, 
haying  a  general  or  speoifte  lien,  parties.  But  the  plaintiff  may,  at 
his  election,  make  eyeiy  creditor,  haying  a  specific  Hen  on  the  undi- 
yided  interest  of  any  of  the  parties,  a  party  defendant.  (2  R.  S.,  318, 
{$  8,  9  and  10.)  In  such  ease  the  lien  should  be  set  out  in  Uie  com-  . 
plaint  The  old  Chancery  rule,  174,  which  required  the  holders  of 
speeilic  liens  and  inoumbraAces  to  be  stated,  does  not  seem  to  be 
refinacted.  (See  Supreme  Gourt  Bules,  72, 73,  74.) 
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case  the  same  cannot  be  partitioned  without  material 
injniy  to  Hbe  parties,  then  that  the  same  may  be  sold,  and 
the  proceeds  thereof  divided  between  the  parties^ 

Wherefore  the  plaintiff  demands  judgment,  that  parti- 
tion of  the  above  described  premises  may  be  made  according 
to  the  ooarse  ai^d  practice  of  the  court  and  the  statute, 
and  by  commissioners,  to  be  appointed  for  tiiat  purpose. 
And  in  case  it  shall  appear  that  a  partition  thereof  Ksaimot 
be  made  without  material  injury  to  the  rights  of  the  par- 
ties, then  that  the  said  premises  may  be  adjudged  to  be 
sold  under  the  direction  of  this  court,  and  the  proceeds  of 
the  sale,  after  paying  the  costs  and  charges  of  this  action, 
be  divided  among  the  said  parties  equally  [or  according  to 
their  riglUi  and  interat  therein']^  or  for  such  further,  ftc, 
[as  in  No.  1.] 


( No.  63. ) 


For  partition  of  real  ettate^  by  tenant  in  common  claiming 
under  a  sheriff* e  deed  on  execution  against  one  of  the 
heirSf  agaimt  the  widow  and  other  heirs  of  a  deceased 
ownerf  dying  intestate. 

SUPREME  COURT— CouNiT  of  Albany. 


Gaoige  N.  Sharp 
MffL 

flwiitmih  BontoD,  Hatbwii«1  Orotbj  toad  If  ftp ' 
rift  hift  vilflb  ^^  [  msmtiomimg  tks  nmm 
sf  ik§  widom,  fttt  ikt  Mn  smd  tmmUt  in 

3 


The  abovenamed  plaintiff  complains  of  the  abovenamed 
defendant  as  follows,  that  is  to  say : 


236  PRECEDENTS  OF  PLEADINGS. 

That  Baldwin  Botitoo,  now  deceased,  late  of  the  town 
of  ReDSBelaerville,  in  the  county  of  Albany,  was,  in  his 
lifetmie  and  at  the  time  <^  his  death,  seized,  in  fee  simple, 
and  possessed  of  certam  psemises,  known  and  described  as 
follows:  l^Descrilnngthepremisei.'] 

That  the  said  Baldwin  Bouton  died,  intestate,  some 
time  during  the  year  1849 ;  that  he  left  him  surviving  hi^ 
widow,  the  said  Susannah  Bouton,  and  the  following  chil- 
dren, viz:  [^Naming  themj  and  if  any  are  married  toomem, 
the  names  rf  their  huibands;  ]  that  said  Phebe  is  now  dead, 
leaving  two  children  her  sole  surviving  heirs-at-law,  to 
wit,  the  defendants,  the  said  Mary  Jane  White  and  Helen 
White,  who  are  both  minors;  that  the  said  Baldwin 
Bouton,  deceased,  left  no  last  will  and  testament,  or  any 
other  instrument  in  the  nature  of  an  appointment,  direct- 
ing the  disposition  of  said  real  estate,  or  any  part  thereof, 
to  the  knowledge,  information  or  belief  of  the  plainti£ 

The  plaintiff  further  aUeges,  that  a  judgment  was 
obtained  in  the  Supreme  Court  of  this  State,  in  favor  of 
Gtoorge  N.  Sharp,  the  said  plaintiff,  against  Nathaniel 
Crosby,  and  Rufiis  Bouton,  one  of  the  said  ^children  of  the 
said  Baldwin  Bouton,  deceased,  on  the  27th  day  of  Octo- 
ber, 1854,  for  $263.85,  and  was  filed  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Bensaelaer,  and  a 
transcript  thereof  filed  in  the  office  of  the  clerk  of  the 
county  of  Albany;  that  an  execution  founded  on  said 
judgment  was  thereafter  issued,  on  the  28th  day  of  Octo- 
ber, 1854,  in  feevoT  of  the  said  George  N.  Sharp,  against 
the  said  Nathaniel  Crosby  and  Rufus  Bouton,  and  was 
directed  to  John  McEwen,  then  thd  sheriff  of  Albany 
county;  that  by  virtue  of  the  said  execution,  the  said 
sheriff  was  commanded  to  satisfy  the  said  judgment  of 
the  goods  and  chattels  of  the  said  Nathaniel  Crosby  and 
Rufiis  Bouton,  and  if  sufficient  goods  and  chattels  of  the 


COMPLAINTS  IN  EQUITABLE   ACTIONS*  237 

said  Nathaniel  Crosby  and  Rafas  Bouton  could  not  be 
found,  then  to  cause  the  amount  of  said  judgment  to  be 
made  of  the  lands,  tenements,  real  estate  and  chattels  real, 
whereof  the  said  Nathaniel  Crosby  and  Rufus  Bouton,  or 
either  of  th«n,  was  seized ;  that  whereas"  sufficient  goods 
and  chattels  of  the  said  Nathaniel  Crosby  and«  Rufus  Bou- 
ton could  not  be  foupd  to  satisfy  the  said  execution,  the 
said  sheriff  made  a  levy  upon,  and,  having  first  given 
notice  of  tiie  time  and  place  of  sale,  by  advertising  the  same 
according  to  law,  did,  on  the  1st  day  of  March,  1855,  at 
public  vendue  in  the  city  of  Albany,  sell  all  the  right, 
title  and  interest  of  the  said  Rufus  Bouton  in  and  to  the 
premises  heretofore  described,  and  the  said  premises  were 
then  and  thare  struck  off  and  sold  to  the  said  George  N. 
Sharp,  the  plaintiff  in  this  action,  and  the  said  sheriff 
thereupon  didy  executed  a  certificate  of  sale  of  said  pre- 
mises to  the  said  George  N.  Sharp,  and  filed  a  duplicate 
thereof  with  the  clerk  of  the  county  of  Albany ;  that 
fifteen  months  after  the  said  sale  and  the  giving  and  filing 
of  the  certificate  thereof  having  expired  without  any 
redemption  of  the  said  premises,  the  said  sheriff,  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  did,  by  a 
deed  made  the  4th  day  of  June,  1856,  grant,  bargain, 
sell,  release,  assign,  convey  and  confirm  unto  the  said 
George  N.  Sharp,  the  plaintiff  in  this  action,  as  aforesaid, 
and  to  his  heirs  and  assigns,  all  the  estate,  right,  title  and 
interest  of  which  the  said  Rufiis  Bouton  was  seized  and 
possessed  in  the  said  premises  on  the  28th  day'  of  October, 
1854. 

The  plaintiff  further  alleges,  that  the  names  and  places 
of  residence  of  such  of  the  heirs  of  the  said  Baldwin 
Bouton,  deceased,  as  are  known  to  the  said  plaintiff,  and 
as  far  as  can  be  ascertained  by  him,  are  respectively,  as 
the  said  plaintiff  is  informed  and  believes,  as  follows: 
[  Setting  forth  the  $ame.  ] 
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The  plaintiff  further  alleges,  that  he,  the  said  plaintifl^ 
by  yirtae  of  the  said  deed  from  the  said  John  McEwen, 
the  said  sheriff,  as  aforesaid,  is  the  OTimer  of  all  the  estate, 
right,  title  and  interest  of  the  said  Bufus  Bouton  in  said 
premises,  that  is  to  say,  of  the  equal,  undivided  one- 
twelfth  part  of  said  premises  of  which  the  said  Ruifus 
Bouton  was  seized,  as  tenant  in  common,  subject  however 
to  the  right  of  dower  of  the  said  Susannah  Bouton,  widoW 
of  the  said  Baldwin  Bouton,  decea^ ;  that,  as  plaintiff 
is  also  informed  and  believes,  the  said  Maiia  Crosby,  Mary 
White,  Bhoda  Ann  Hall,  Ursula  Smyth,  Chailes  Bouton, 
Jane  Frances  Bouton,  Joel  Bouton,  Wellington  Bouton, 
Sabrina  A.  Bouton  and  William  B.  Bouton  are  each  seized, 
in  fee  simple,  as  tenants  in  ccMnmon,  of  tiie  equal,  undi- 
vided one-twelfth  part  of  said  premises,  subject  however  to 
the  right  of  dower  of  the  said  Susannah  Bouton,  widow  * 
of  the  said  Baldwin  Bouton,  deceased ;  that  the  said  Mary 
Jane  White  and  Helen  White  are  each  seized,  in  fee  simple, 
as  tenants  in  common,  of  the  equal,  undivided  one-twenty- 
fourth  part  of  said  premises,  subject  however  to  the  right 
of  dower  of  the  said  Susannah  Bouton,  widow  of  the  said 
Baldwin  Bouton,  deceased;  tiiat,  as  plaintiff  is  also 
infonned  and  believes,  the  dower  of  the  said  widow  in  the 
premises  above  described  has  never  been  admeasured,  or 
in  any  way  set  apart  to  her  from  the  estate  of  the  said 
Baldwin  Bouton,  deceased.^ 

'  The  complaint  most  set  forth  the  ri^^to  and  titles  of  all  persons 
interested  in  the  premises,  so  &r  as  the  same  are  known,  including 
the  interest  of  anj  tenant  for  years  or  for  life,  or  bj  the  curtesy,  or 
in  dower,  and  the  persons  entitled  in  reyersion,  remainder  or  inheri- 
tance, aft^r  the  termination  of  any  particular  estate  therein,  and  ereiy 
person  who,  by  any  contingency  contained  in  any  deyise,  gimnt  or 
oiberwise,  may  be  or  become  entitled  to  any  benefldal  interest  in  the 
premises.  (  2  R.  S^  320,  §  21,  orig.  $  20.  ) 


Jk 
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Wherefore  the  plaintiff  demands  judgment  that  par- 
tition and  diyiakm  of  the  above  described  premises 
may  be  made,  according  to  the  course  and  practice 
of  this  oomt  and  the  statute  in  such  case  made  and 
provided,  by  commissioners,  to  be  appointed  for  that 
purpose.  And  in  case  it  shall  appear  that  a  partition 
thereof  cannot  be  made  without  material  injury  to  the 
rif^ts  of  the  parties  interested  theran,  then  that  the  said 
premises  may  be  adjudged  to  be  sold  und^  the  direction 
of  this  court,  and  the  proceeds  of  the  sale,  after  paying 
the  costs  and  charges  of  this  suit,  be  divided  among  the 
said  parties  according  to  their  respective  rights  and  inter* 
ests  therein ;  and  that,  to  that  end,  the  rights  mA  interests 
of  the  parties  interested  in  the  said  piemises,  or  iu  the  pro- 
ceeds thereof,  may  be  ascertained  and  declared  by  the 
judgment  of  this  court  ;^  and  that  the  said  plaintiff  may 
have  such  other  relief  or*such  forth^  relief  in  the  pre- 
mises as  the  nature  of  the  case  may  require. 

B.  H.  HALL, 

PlaviaijPt  Attorney^ 

Tray,  N.  Y. 

Rensselaer  County,  s$:  B.  H.  Hall,  of  the  city  of 
Troy,  attorney  for  the  plaintiff,  being  duly  sworn  says: 
That  the  said  plaintiff  is  not  a  resident  of  the  county  of 
Rensselaer,  where  said  deponent  resides,  and  that  the  said 

*  The  compliint  in  a  psrtttlon  suit  inaj  set  up  the  elaim  of  one  of 
the  defendants  to  a  specific  lien  for  moneys  paid  to  extingoish  liens 
on  the  premises  sought  to  be  partitioned,  and  ask  for  an  aoooont  to 
he  taken  of  such  adranoes.  And  the  daims  of  the  defendant  maj  be 
disputed  by  either  of  his  oodefendants,  as  well  as  the  phuntiff,  and 
their  claims  may  betried  and  settled  in  a  partition  suit,  if  they  in- 
Tolre  interests  in  or  liens  on  the  property  sought  to  be  partitioned. 
(Bogsrdus  V.  Parker  and  others,  8  How.,  305.) 
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plaintiff  is  absent  from  the  said  county  of  Rensselaer,  as 
deponent  believes,  and  therefore  this  verification  is  made 
by  deponent ;  that  the  foregoing  complaint  is  troe  to  de- 
ponent's knowledge,  except  as  to  the  matters  therein 
stated  on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true ;  that  the  grounds  of  this  deponent's 
belief  are,  that  he  has  had  personal  inspection  of  most  of 
the  written  instruments  referred,  to  in  the  said  complaint, 
and  has  the  original  of  the  sheriff's  deed,  referred  to  in 
said  complaint,  in  his  possesrion,  and  as  to  the  rest  of  the 
matteiB  set  forth  on  information  and  belief,  deponent  has 
of  some  of  the  matters  personal  knowledge,'  and  of  the 
residue  has  obtained  information  &om  tiie  plaintiff  in  this 
suit  and  from  various  perM>ns  of  credibility,  in  answer  to 
particular  inquiries  made  in  respect  thereto. 

B.  H.  HALL. 
Sworn  before  me  this  21st  day  ) 
of  Septeniber,  1857.  ) 

Chablbs  L.  Alden, 

Cammiuumer  of  Deeds^  TVoy,  N.  T. 
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(  No.  54, ) 

Tor  partition  of  real  estate  by  plaintiffs  claiming  title  under 
a  will  of  original  owner ^  and  also  under  a  marriage  set" 
ilement  and  subsequent  wUl  by  devisee  of  original  owner ^  a 
married  woman;  plaintiffs  claiming  to  own  one^half  as 
tenants  f  in  common  with  devisees  and  heirs  of  original  tes^ 
tatoTf  all  of  whom  are  made  parties  defendants  together 
with  the  executors  of  the  last  testator  (  who  have  power  to 
sell ) ;  and  owners  unknown^  with  prayer  to  set  off  plaintiffs^ 
shares  in  common^  pursuant  to  chapter  430,  Laws  of 

'  1847. 

SUPREME  COURT— County  of  Columbia. 


John  V.  Fox  ftnd  MaiU  his  wife,  and  Bftlph 
B.  Fox  and  Marj  hit  wifo, 

Abrabftm  81ing«rland,  Henry  SlingorUnd, 
Ae.,  [wun^itmimg  ih§  wam$s  ofaU  tksparUM 
i$U*r$9Ud  in  Ikt  real  utaU^  a»  hHri^  dnm$$t 
Se^  dc^  and  thmi  tuUL,"]  and  ownon  and 
persona  intereated  in  the  preouaea  men- 
tionod  in  the  eomplaint  in  thia  action 
nnknovn. 


The  abovenamed  plaintifEs  complain  of  the  abovenamed 
defendants)  as  follows,  that  is  to  say : 

That  Abraham  Slingerland,  now  deceased,  late  of  the 
town  of  Einderhook,  county  of  Colombia,  was  seized  in 
his  lifetime  and  at  the  time  of  his  death,  in  fee  simple,  of 

^  Af  to  making  ownars  unknown  parties,  and  proceedings  in  such 
cases,  see  2  Revised  Statutes,  part  3,  chapter  5,  title  3;  2  Barb.  Ch. 
Pr.,  289.  In  an  action  for  partition,  in  wliich  the  plafaitiff  is  obliged  to 
make  unknown  owners  defendants,  be  may  proceed  by  pablication 
\mder  section  135  of  the  Code,  wbere  a  proper  designation  of  those 
parties  are  given.  (11  How.  Pr.  R.,  277.) 

31 
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a  certain  farm  of  land,  sitoate  in  the  towns  of  Kinderhook 
and  Stuyvesant,  consisting  of  three  scTeral  pieces,  and 
described  and  bounded  was  follows,  to  wit:  I  Insert  de- 
scription.'] 

That  said  Abraham  Slingerland  being  so  seized  and 
possessed  of  said  premises  in  his  lifetime,  made  his  last 
will  and  testament,  a  copy  of  which  is  hereto  annexed^ 
and  forms  part  of  this  complaint.^ 

That  after  the  said  will  was  executed,  the  said  Abraham 
Slingerland,  in  his  lifetime,  and  being  so  seized  and  pos- 
sessed of  said  real  estate,  made  a  codicil  to  the  will,  a  copy 
of  which  is  hereto  annexed,  and  forms  part  of  this  com- 
plaint.' 

That  said  Abraham  Slingerland,  the  testator,  as  afore- 
said, died  on  or  about  the  month  of  September,  1837, 
seized  and  possessed  of  said  real  estate,  as  aforesaid ;  and ' 
that  on  or  about  the  11th  day  of  December,  in  the  same 
year,  the  said  will  and  codicil  were  duly  admitted  to  pro- 
bate, as  a  will  and  codicil  of  real  and  personal  property, 
by  the  surrogate  of  Columbia  county,  according  to  law. 

The  plaintiffi  further  allege,  that  Sarah  Slingerland, 
widow  of  the  said  testator,  died  on  or  about  the  1st  day 
of  April,  1860,  possessed  of  said  real  estate,  and  seized  in 
her  own  right,  in  fee  simple,  of  one  equal,  undivided  half 
thereof,  under  and  by  virtue  of  said  instrument,  having 
first  made,  published  and  declared,  in  due  form,  her  last 

'  The  will  deviaes  to  his  wife,  Sarah,  hilf  his  real  estate  In  he,  and 
a  life  estate  in  the  other  half,  with  remainder  to  his  two  brothers, 
Albert  and  Peter,  and  9500  to  Abraham  Slingerland,  payable  one 
year  after  his  wife's  death,  and  chargeable  on  the  share  of  Albert  and 
Peter. 

*  The  codioil  inyeats  the  ezecntora  (who  are  made  parties  to 
the  complaint)  with  a  power  to  sell  the  one-half  of  the  real  estate 
after  the  death  of  the  testator,  and,  after  paying  Abraham  Slingerland 
$500,  to  pay  the  reaidae  of  the  proceeds  to  the  teatator'a  two  brothara, 
Albert  and  Peter. 
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will  and  testament,  which  was  subsequently,  and  on  or 
about  the  12th  day  of  November,  1860,  duly  admitted  to 
probate,  by  the  surrogate  of  Columbia  county,  as  a  will 
of  real  and  personal  property,  according  to  law,  a  copy  of 
which  is  hereto  annexed,  and  forms  part  of  this  com- 
plaint.^ 

That  said  Sarah,  after  the  death  of  her  said  husband, 
Abraham  Slingerland,  mtermarried  with  one  William  Fox ; 
that  prior  to  said  marriage,  an  antenuptial  contract  was 
entered  into,  and  executed  in  due  form,  by  and  between 
the  said  Sarah  and  the  parties  therein  named,  on  or  about 
the  19th  of  July,  1841,  by  which  instrument,  among  other 
things,  the  power  to  bequeath  and  devise  her  real  and  per- 
sonal property  was  reserved  to  said  Sarah,  and  which 
instrument  is  in  the  following  words  and  figures  :* 

'  The  will,  After  charging  $200  on  her  real  estate  to  Margaret 
Dollar  (one  of  the  defendants  mentioned  in  the  complaint),  devises 
the  whole  of  her  real  estAte  in  trust  for  her  hushand  daring  his 
life,  and,  after  his  death,  in  fee  to  his  heirs,  who  are  plaintifb  in  this 
suit ;  the  defendants  being  the  heirs  and  executors  of  Abraham  Slin- 
gerland. 
*  The  following  is  a  copy  of  the  anti-nuptial  contract : 
^  An  agreement  made  and  eonduded  by  and  between  William  Fox 
of  the  First  part,  and  Sarah  Slingerland  of  the  Second  part,  and  Dayid 
Burhans  of  the  Third  part  Whereas,  a  mamge  is  intended  to  be 
had  and  solemised  by  and  between  the  said  first  &  Second  parties; 
and  whereas,  the  said  second  party  does  own  Money,  Goods,  Ohattels, 
Sundry  articles  of  personal  property,  debts  due  her,  and  real  EstatSi 
she  is  Seised  and  possessed  of  $  now  therefore,  in  consideration  of  the 
premiBes,  the  said  first  party  agrees,  to  and  with  the  third  party,  that 
in  case  said  marrage  is  celebrated,  that  the  SMd  par^  of  the  first 
part,  or  his  heirs,  executors,  administrators  and  assigns  shall  not  nor 
will  not  take,  use  or  hare  the  said  real  or  personal  property  belonging 
to  the  said  second  party  at  the  time  said  marrage  shall  take  place; 
and  also,  that  the  said  party  of  the  second  part  shall  be  allowed  to 
use,  enjoy,  dispose  of  said  money,  real  and  personal  property,  as  she 
was  and  mig^t  do  as  if  she  was  sole  and  unmarried ;  and  that  she 
•hall  be  fiiUy  authorised  and  empowered,  by  her  last  will  k  testamenty 
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The  plaintiffs  further  allege,  that  said  William  Fox 
died  on  or  about  the  7th  day  of  April,  1851 ;  that  he  left 
him  surviving  the  plaintiffs,  John  V.  Fox  and  Ralph  B. 
Fox,  his  children,/  both  of  full  age,  and  constituting  all  his 
heirs-at-law,  and  left  no  widow  him  surviving ;  that  said 
William  Fox  left  no  last  will  and  testament,  or  any  other 
instrument  in  the  nature  of  an  appointment,  directing  the 
disposition  of  said  real  estate,  or  any  part  thereof,  to  the 
knowledge,  information  or  belief  of  the  plaintiffs ;  nor  did 
the  said  William  Fox,  in  his  lifetime,  direct  the  sale  or 
disposition  of  any  part  of  said  real  estate ;  nor  have  the 
said  trustees,  named  in  said  wiQ  of  Sarah  Fox,  sold  or 
conveyed,  or  contracted  to  sell  or  convey,  the  same  or  any 
part  thereof;  wherefore,  by  the  provisions  of  said  will  of 
said  Sarah  Fox,  the  plaintiffs,  John  V.  Fox  and  Ralph  B, 
Fox,  have  become  and  are  seized  and  possessed  in  their 

to  give  and  devise  the  same,  as  fiiUy  as  if  sole  and  unmarried ;  And 
that  he,  the  said  first  party,  for  himself  and  his  heirs,  executors,  ad- 
ministrators and  assigns,  renounces  all  marital  rights  and  claims  he 
might  and  otherwise  would  hare  upon  said  real  and  personal  property. 
"  In  witness  whereof^'  ^c. 

[Signed  by  the  parties.] 

The  statute  provides  that  in  case  any  of  the  parties,  or  the  share 
or  quantity  of  interest  of  any  of  the  parties,  be  unknown,  or  contin- 
gent, or  the  ownership  of  the  inheritance  shall  depend  upon  an  execu- 
tory devise,  or  the  remainder  shall  be  a  contingent  renuunder,  so  that 
such  parties  cannot  be  named,  such  fict  or  fkcts  must  be  mentioned 
in  the  bill.  (Complaint,  2  R.  S.,  318,  §  7.)  Therefore,  if  the  rights 
of  the  defendants,  as  between  themselves,  depend  upon  the  validity 
of  a  will  under  which  an  undivided  part  of  the  premises  are 
cUumed,  or  where  the  ownership  of  au  undivided  share  of  the  pre- 
mises is  contingent  or  doubtful,  and  depends  upon  the  construction  of 
such  will,  it  is  proper  for  the  plaintiff  to  state  in  his  complaint  the 
making  of  the  wHl,  and  the  substance  thereof,  so  far  as  to  enable  the 
court  to  understand  the  rights  of  the  parties.  (Yan  Courtlandt  v. 
Beekman,  6  PMge,  492.) 
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own  right,  in  fee  simple,  each  of  an  equal,  undivided  one- 
quarter  of  said  lands  and  premises,  as  tenants  in  common 
with  the  parties  hereinafter  mentioned,  subject  to  the 
charge  created  thereon  by  said  will  of  Sarah  Fox ;  and 
the  plaintifiB,  Maria  Fox  and  Mary  Fox,  their  said  wives, 
have  each  an  inchoate  right  of  dower  in  said  undivided 
shares  of  their  said  husbands  in  said  premises ;  that  Albert 
Slingerland  and  Peter  Slingerland,  who  were  devisees, 
mentioned  in  the  will  of  the  said  Abraham  Slingerland, 
are  both  dead,  and  died  prior  to  the  time  of  the  death  of 
said  Sarah  Fox,  as  plaintiffii  are  informed  and  believe,  but 
at  what  particular  time  they  do  not  know  and  cannot  state ; 
aud  that,  as  plaintiffi  are  also  informed'  and  believe,  said 
Albert  and  Peter  both  left  them  surviving  childr^,  and 
the  descendants  of  children,  their  heirs-at-law,  who,  by  the 
said  will  of  said  Abraham  Slingerland,  after  death  of  said 
Peter  and  Albert  Slingerland,  have  become  and  are  seized, 
as  tenants  in  common  with  the  plaintiff,  John  V.  and 
Ralph  B.  Fox,  of  said  lands  and  premises,  subject  to  the 
charges  and  incumbrances  created  by  said  will  of  said 
Abraham  Slingerland ;  that  some  of  the  heirs  of  said  Peter 
Slingerland,  and  owneiB  of  said  premises,  are  unknown  to 
the  plainti£&,  nor  have  the  said  plaintifEs  by  diligent 
inquiry  been  able  to  ascertain  the  names  or  places  of  resi- 
dence of  said  heirs  and  owners  unknown ;  that  the  names 
and  places  of  residence  of  such  of  said  heirs  as  are  known 
to  the  plaintifls,  and  as  far  as  can  be  ascertained  by  them, 
as  the  plaintiflB  are  informed  and  believe,  are  respectively 
as  follows :  {^Setting  forth  the  names  and  places  of  residence 
of  the  heirs f  as  far  as  can  be  ascertained^  and  tf  any  are 
married  uxmen  the  names  of  their  husbands^  aU  of  whom  are 
made  parties  defendants  to  the  action^  and  stating  whichf  if 
ojiy,  art  minorSf  and  their  age^  as  far  as  known.'] 

That,  as  plainti£Es  are  also  informed  and  believe,  said 
Henry  Slingerland,  ftc,  [  mentioning  the  names^  and  then 
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setting  out  in  like  manner  the  various  different  shares  of  the 
other  defendai^il  are  each  seized,  as  tenants  in  common  in 
their  own  right,  in  fee  simple,  of  an  equal,  undivided 
one-eighth  of  one-quarter  of  said  lands  and  premises,  sub- 
ject to  the  chaige  of  the  sum  of  $500  on  the  undivided 
shares  of  said  Albert  and  Peter  Slingerland,  created  by 
the  said  last  will  and  testament  of  said  Abraham  Slinger- 
land, deceased ;  and  that  said  Abraham,  the  son  of  said 
Albert,  is  entitled  to  the  said  sum  of  $500,  out  of  the 
proceeds  of  the  said  shares,  on  the  sale  thereof. 

That,  if  there  are  any  other  rights  or  interests,  either 
in  fee  or  as  tenant  by  the  curtesy,  in  dower,  or  inchoate 
right  of  dower,  or  otherwise,  in  and  to  said  undivided  one- 
quarter  of  said  premises,  belonging  to  the  heirs  of  said  Albert 
Slingerland,  the  same,  and  the  names  of  the  persons 
entitled  to  the  same,  are  unknown  to  the  plaintiffi ;  but  the 
plaintiffii  believe  there  are  none. 

That  the  heirs  and  descendants  of  Peter  Slingerland, 
now  deceased,  one  of  the  devisees  mentioned  in  said  will, 
as  far  as  the  same  have  been  ascertained  by  or  are  known 
to  the  plidntiffii,  are  his  sons,  Abraham  Slingerland,  Ac, 
[gitjing  names  and  plaices  of  residence^  and  then  add  ]  but 
said  plaintiffi  do  not  know  and  cannot  state  more  fully 
the  names  of  the^  other  heirs  living  of  the  said  Peter  Slinr 
gerland. 

That  the  heirs  of  said  Peter  Slingerland,  deceased,  are 
collectively  seized  in  their  own  right,  in  fee  simple,  under 
and  by  virtue  of  the  provisions  of  the  said  will  of  Abraham 
Slingerland,  as  tenants  in  common,  of  the  equal,  un 
divided  fourth  part  of  said  premises,  subject  to  the  pay- 
ment of  the  said  charge  created  by  the  said  wiQ  of  Abra- 
ham Slingerland;  but  the  plaintiffi  are  unable  to  state, 
and  do  not  know,  the  respective  rights  and  titles  of  said 
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heirs,  as  between  thenuelyes,  nor  the  shores  or  quantity 
of  interest  in  and  to  said  premises  to  which  they  are 
severally  entitled* 

The  plaintiffs  farther  state,  that  Abraham  J.  Vanalstyne 
and  David  Burhans,  the  executors  named  in  said  last  will 
and  testament  of  said  Abraham  Slingerland,'  have  duly 
qualified  as  such  executors,  and  taken  upon  th^nselves 
the  burden  of  the  execution  of  said  will,  as  the  plaintifb 
are  informed  and  believe ;  but  that  they  have  not  executed 
the  power  of  sale  contained  in  the  codicil  to  said  will,  and 
decline  to  unite  with  the  said  plaintiffs,  either  in  the  par- 
tition or  in  the  sale  of  said  premises. 

The  plaintiffs  iurther  allege  and  state,  that  they  do  not 
know,  and  are  therefore  unable  to  state,  further  than  as 
above  set  forth,  the  names  or  the  respective  shares  or 
quantities  of  interest  of  any  other  person  or  persons  having 
an  interest  in  said  estate,  eith^  as  heirs,  or  tenants  for 
years,  for  life,  by  the  curtesy,  or  in  dower  or  otherwise, 
or  having  an  inchoate  right  of  dower,  or  entitied  to  the 
reversion,  remainder  or  inheritance  after  the  termination 
of  any  particular  estate  therein,  or  who  may  in  any  man- 
ner become  entitled  to  any  beneficial  interest  in  said  pre- 
mises and  real  estate ;  except  that  Margaret  Dollar,  one 
of  the  defendants,  has  an  interest  in  said  real  estate  to 
tiie  amount  of  $200,  which  is  made  a  charge  on  the 
shares  of  the  plaintiffs  by  the  provisions  of  said  will  of 
Sarah  Fox.  The  plaintiffs  further  state,  that  the  afore- 
said premises  and  real  estate  fue  the  only  premises 
ovnaed  in  conmion  by  the  plaintiffs  and  the  said  heirs 
and  owners  unknown.    And  there  are  no  other  specific 

1  The  execnton  are  made  psrties  defendants  to  theactkm  by  reason 
of  the  derise  to  them  in  tnist,  with  power  to  sell  the  one-half  the 
real  estate  alter  the  death  of  the  widow  of  the  testator,  Abraham 
SliQgeriaad. 
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liens  or  incambrances  upon  the  said  real  estate,  against 
any  of  the  parties  to  this  suit,  to  the  knowledge  or  belief 
of  the  plaintiffiL  That  the  said  plaintifis  are  desirous  of  a 
sale  of  said  real  estate,  and  that  the  moneys  arising  there- 
from be  divided  among  the  owners  thereof,  or,  that  a  faur 
and  just  partition  and  division  of  said  property  may  be 
made,  assigning  to  the  said  plaintifis,  John  V.  and  Ralph 
B.  Fox,  in  conmion,  the  shares  to  which  they  are  entitled, 
as  aforesaid,  to  wit,  the  equal,  undivided  half  of  said 
premises,^  and  assigning  and  setting  off  to  the  said  heirs 
of  Peter  Slingerland  and  Albert  Slingerland  the  other 
equal,  undivided  half  thereof,  or  making  such  ftirther 
partition  between  said  heirs  as  to  this  court  shall  seem 
meet  and  proper,  according  to  the  provisions  of  the  statute. 
Wherefore  the  plaintifis  demand  the  judgment  of  tiiis 
court,  that  the  respective  shares  and  quantities  of  interest 
of  the  plaintifis  in  and  to  said  premises,  and  the  other 
owners  hereinbefore  named  and  owners  unknown,  may  be 
ascertained  and  settled,  as  far  as  practicable,  and  that  a 
£stir  and  just  partition  and  division  thereof  may  be  made 
between  the  plaintifis  and  all  other  persons  who  shall 
i^pear  to  be  owners  of,  or  interested  therein,  according  to 
the  rights  and  interests  of  the  parties  therein ;  assigning  to 
said  plaintifis,  John  V  •  and  Ralph  B.  Fox,  in  connnon,  the 
shares  to  which  they  are  entitled,  as  aforesaid,  and  to  the 
heirs  of  said  Peter  Slingerland  and  Albert  Slingerland, 
either  in  connnon  or  in  severalty,  as  to  the  court  shall 
seem  proper,  the  shares  to  which  they  are  entitled  as 
aforesaid,  pursuant  to  the  statute  in  such  case  made  and 
provided,  and  the  rules  and  practice  of  this  court ;  or  in 
case  a  partition  thereof,  or  of  any  part  thereof,  or  a 
division,   as  aforesaid,    cannot  be  mude  without  great 

>  By  statute.  (Session  Laws  of  1847,  chap.  430.) 
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prejudice  to  the  owners,  then,  that  the  same  may  be  sold  by 
or  under  the  direction  of  this  court,  and  that  theproceeds 
of  the  sale,  after  the  payment  of  such  costs  and  charges 
as  may  be  adjudged  by  the  court  to  be  paid  out  of  such 
proceeds,  may  be  divided  among  the  owners  thereof, 
according  to  their  several  rights  and  interests  therein, 
as  far  as  the  same  may  be  ascertained  or  known,  or  other- 
wise invested  or  disposed  of,  according  to  the  order  of 

this  court 

G.  V.  S. 

PlaifUiffi^  Attorney. 


(11.)  In  Mortgags  Casks. 
( No.  65. ) 

For  foreclosure  of  mortgage  by  mortgagee  (or  OMtgnee  of 
mortgage)  against  mortgagor  and  subsequent  incumr 
brancers. 

.  Title  of  the  Caused 

The  complaint  of  the  abovenamed  plaintiff  shows  to 
this  court,  upon  information  and  belief,  that  the  defendant 
A.  B.,  for  the  purpose  of  securing  the  payment  to  the 
plaintiff  of  the  sum  of  $5,000,  with  interest  thereon,  on 
or  about  the,  Ac,  executed  and  delivered  to  the  plaintiff 
a  bond  bearing  date  on  that  day,  sealed  with  his  seal,  in 
the  penalty  of  $10,000,  upon  condition  that  the  same 
should  be  void  if  the  said  defendant  should  pay  to  the  said 

*  An  persons,  haring  a  lien  npon  or  intereft  in  the  pruniieB  sobee- 
qnent  to  the  lien  of  the  mortgage,  are  made  parties  defendants. 
(  PUadhigs,  180, 181. ) 

32 
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plaintiff  the  said  Bum  of  money  first  abovementioned, 
as  follows:  [Seuing  forth  the  condition  of  the  bondy'] 
and,  as  collateral  security  for  the  pa3^ent  of  the  said 
indebtedness,  the  said  defendant  A.  B.,  and  the  defen- 
dant C.  Dm  his  wifiB,  on  the  same  day  executed,  duly 
acknowledged  and  delivered  to  the  said  plaintiff  a  mort- 
gage, whereby  they  granted,  bargained  and  sold  to  the 
said  plaintiff  the  following  described  premises,  with  the 
appurtenances  thereto,  that  is  to  say,  {^describing  lAe  pr^ 
mites  J  ]  with  the  same  condition  as  the  said  bond ;  and  in 
case  of  default  in  the  payment  of  the  said  sum  of  money, 
or  any  part  thereof,  the  said  plaintiff  was  empowered  to 
sell  the  said  mortgaged  premises  in  due  form  of  law,  and 
out  of  the  moneys  arising  fix>m  the  sale  to  pay  the  said 
sum  of  money  and  interest,  with  the  costis  and  expenses  of 
the  proceedings  thereupon,  the  surplus  to  be  returned  to 
the  mortgagor.^ 

And  the  plaintiff  further  shows  that  the  said  mortgage 
was  duly  recorded  in  the  office  of  the  clerk  of  Rensselaer 
county,,  on  the day  of 

And  the  said  plaintiff  further  shows,  that  the  said 
defendant  has  failed  to  comply  with  the  condition  of  the 
said  bond  and  mortgage  by  omitting  to  pay  the  sum  of 
$5,000,  which  became  due  on  the day  of , 

^  If  the  mortgage  has  been  aBsigned,  and  the  action  is  broogfat  by 
the  assignee,  the  assignment^  ^,  shonld  be  here  inserted  as  follows : 

«  And  the  plaintiff  alleges  that  sud  mortgagee,  A.  B.  P.,  on  or 
about  "  day  of  — ,  by  an  instrument  under  his  hand  and 
seal,  for  a  Tslnable  conmderation  therein  expressed,  did  duly  asagn, 
transfer  and  set  oyer  to  the  pluntiff  the  said  bond  and  mortgage,  and 
the  moneys  due  thereon  and  secured  thereby,  and  deliyered  said  bond 
and  mortgage  to  said  plaintifl^  which  assignment  was  duly  recorded  in 

the  office  of  the  derk  of  Bensselaer  county,  on  the day  of , 

in  book,  ^j  kc 
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and  there  is  now  justly  due  the  plaintiff,  upon  the  said 
bond  and  mortgage,  the  sum  of  $5,000,  with  interest  from 

the day  of ,  and  that  no  proceedings  have 

been  had,  at  law  or  otherwise,  for  the  recovery  of  the  said 
sum  secured  by  the  said  bond  and  mortgage,  or  any  part 
thereof. 

And  the  plamtiff  further  shows,  that  he  is  informed  and 
believes  that  the  defendants,  C.  D.,  E.  F.,  and  G.  H.,  have 
or  claim  to  have  some  interest  in,  or  lien  upon,  the  said 
mortgaged  premises,  or  some  part  thereof,  which  interest 
or  lien,  if  any,  has  accrued  subsequently  to  the  lien  of  the 
said  mortgage. 

The  plaintiff  therefore  demands  that  the  defendants,  and 
all  persons  claiming  under  them  subsequent  to  the  com- 
mencement of  this  action,  may  be  barred  and  foreclosed 
of  all  right,  claim,  lien  and  equity  of  redemption  in  tiie 
said  mortgaged  premises ;  that  the  said  premises  may  be 
decreed  to  be  sold  according  to  law;  that  the  moneys 
arisiDg  from  the  sale  may  be  brought  into  court ;  that  the 
plaintiff  may  be  paid  the  amount  due  on  the  said  bond 
and  mortgage,  with  interest  to  the  time  of  such  payment, 
and  the  costs  and  expenses  of  this  action,  so  far  as  the 
amount  of  such  moneys  properly  applicable  thereto  will 
pay  the  same ;  and  that  the  defendant,  A*  B.,  may  be  ad- 
judged to  pay  any  deficiency  which  may  remain  after 
applying  all  of  said  moneys  so  applicable  thereto;  and 
that  the  plaintiff  may  have  such  other  or  further  relief,  or 
both,  in  the  premises  as  shall  be  just  and  equitable.  ^ 
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( No.  56. ) 

For  foTtchmart  of  two  mortgages  on  same  premises,  by  as' 
signet  of  mortgages,  'praying  conditionaUy  a  judgment 
against  a^ignor  of  first  mxrrtgage,  on  his  covenant,  that  a 
specified  amount  was  due  at  time  of  assignment. 

SUPREME  COURT— County  of  Sullivan. 


Renben  Hope 
agt. 
Geoige  Hart  and  Harriet  hU  wife,  and  Na- 
than J.  Sherwood. 


The  plaintiff  complains  of  the  defendants,  and  alleges : 
That  one  John  Whitmore,  then  of  the  town  of  War 
warsing,  in  the  county  of  Ulster  and  State  of  New-York| 
being  indebted  to  Nathan  J.  Sherwood,  then  of  the  town 
of  Bethel,  in  the  county  of  Sullivan  and  State  of  New- 
Tork,  $1,400,  for  the  purpose  of  securing  the  sai;ne,  with 
interest  thereon,  did,  on  the  20th  day  of  June,  in  the  year 
1826,  execute  and  deliver  to  the  said  Nathan  J.  Sherwood 
his  bond,  sealed  with  his  seal,  whereby  the  said  Whitmore 
bound  himself  and  his  heirs,  executors  and  administrators, 
in  the  penalty  of  $2,800,  upon  condition  that  the  same 
should  be  void  if  the  said  John  Whitmore  should  pay  to 
the  said  Nathan  J.  Sherwood  the  said  sum  of  money  first 
abovementioned,  as  follows,  viz :  [  Setting  forth  the  condi- 
tion;^ and,  as  a  collateral  security  for  the  payment  of  the 
said  indebtedness,  the  said  John  Whitmore,  and  Ann  his 
wife,  on  the  same  day  executed,  duly  acknowledged  and 
delivered  to  the  said  Nathan  J.  Sherwood  a  mortgage, 
whereby  they  granted,  bargamed  and  sold,  in  fee,  to  the 
said  Nathan  J.  Sherwood,  the  following  described  premises, 
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with  the  appurtenanoes,  that  is  to  say,  Idescribing  the 
premises f"]  with  the  same  condition  as  the  said  bond ;  and 
in  case  of  default  in  the  payment  of  the  said  sum  of 
money,  or  any  part  thereof,  the  said  Nathan  J.  Sherwood, 
his  executors,  administrators  and  assigns,  were  empowered 
to  sell  the  said  mortgaged  premises  in  due  fonn  of  law, 
and  out  of  the  moneys  arising  from  said  sale  to  pay  the 
said  sum  of  money  and  interest,  with  the  costs  and  expenses 
of  the  proceedings  thereupon,  the  surplus,  if  any,  to  be 
returned  ta  the  mortgagor  or  his  assigns. 

That  the  scdd  mortgage  was  duly  recorded  in  the  office 
of,  &c.,  &c. 

That  the  said  Nathan  J.  Sherwood,  in  the  month  of 
May  or  June,  1832,  called  on  the  said  John  Whitmore, 
then  acting  as  the  agent  of  the  defendant,  George  Hart, 
who  at  the  time  was  absent,  for  the  payment  of  the 
amount  then  due  on  said  bond  and  mortgage,  and  neither 
said  Hart  or  said  Whitmore  being  able  to  pay  the  amount 
then  due  on  said  bpnd  and  mortgage,  the  said  Whitmore, 
as  the  then  authorized  agent  of  the  said  Hart,  authorized 
some  (me  to  procure  for  the  said  Sherwood  the  amount 
then  due,  by  an  assignment  of  said  bond  and  mortgage 
from  said  Sherwood ;  that  the  plaintiff  agreed  to  advance 
the  amount  due  and  take  an  assignment  of  said  bond  and 
mortgage,  and  on  the  15th  day  of  June,  1832,  it  was 
admitted  and  agreed,  by  and  between  said  Sherwood  and 
the  said  John  Whitmore,  then  acting  as  the  agent  of  said 
OteoTge  Hart,  that  the  amount  due  on  said  bond  and 
mortgage,  on  the  day  and  year  last  aforesaidi  was  $964.61, 
and  that  the  plaintiff,  relying  upon  such  admission  and 
agreement  between  said  Sherwood  and  said  Whitmore, 
agreed  to  advance  to  said  Sherwood  said  sum  so  admitted 
to  be  due,  as  aforesaid,  and  did  actually  advance  the  same 
on  that  day  to  said  Sherwood. 
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That  the  said  Nathan  J*  Sherwood  did,  in  puisnance  of 
said  agreement,  by  deed  of  awigmnent,  bearing  date  the 
16th  day  of  June,  1832,  duly  executed  under  his  hand  and 
seal,  and  deliTered  to  the  said  plaintiff,  for  and  in  conside- 
ration of  $964.51,  to  him  in  hand  paid  by  said  plaintiff, 
duly  assign  said  bond  and  mortgage  to  the  said  plaintifl^ 
together  with  all  money  due,  and  to  grew  due  thereon, 
and  gave  the  plaintiff  full  power  and  authority  to  collect 
the  same.  And  the  said  Nathan  J.  Sherwood  did,  in  and 
by  said  deed  of  assignment,  covenant,  promise«and  agree, 
to  and  with  the  said  plaintiff^  that  there  was,  on  the  16th 
day  of  June,  1832,  due  and  owing  upon  said  bond  and 
mortgage,  the  sum  of  $964.61,  as  by  reference  to  said 
assignment  will  more  fully  and  at  large  appear. 

And  the  plaintiff  further  shows,  that  on  the  said  16th 
day  of  June,  1832,  at  the  time  the  said  Nathan  J.  Shei^ 
wood  assigned  said  bond  and  mortgage  to  the  plaintiff,  the 
said  John  Whitmore,  or  some  other  person  acting  as  the 
agent  of  said  George  Hart,  was  preset^,  and  admitted  to 
the  plaintiff  that  the  sum  of  $964.61  was  due  on  the  said 
bond  and  mortgage,  and  saw  the  plmtiff  pay  that  amount 
to  said  Nathan  J.  Sherwood  as  the  consideration  of  said 
assignment,  and  that  on  that  day  the  said  Whitmore,  as 
the  agent  of  said  Hart,  paid  the  plaintiff  the  sum  of  $60, 
on  account  of  the  sum  so  due  on  the  said  bond  and  mort- 
gage, as  aforesaid,  leaTiug,  as  a  balance  due  on  that  day, 
the  sum  of  $904.61.  That  the  said  G^rge  Hart  and  John 
Whitmore,  or  one  of  them,  continued  to  pay  to  said  plaintiff 
the  interest  on  said  last  mentioned  sum  for  a  period  of 
eleven  years,  and  never  questioned  or  intimated  that  a  lees 
sum  was  due  at  the  time  of  such  assignment. 

That  said  sum  of  $904.61,  as  plaintiff  is  informed  and 
believes,  is  due  to  the  said  plaintiff  on  said  bond  and  mort- 
gage, with  interest  thereon  from  the  20th  day  of  June, 
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1843,  except  $60  of  interest,  which  was  paid  on  the  22d 
day  of  August,  1844,  and  $60  of  interest,  which  was  paid 
on  the  10th  day  of  May,  1848,  and  that  no  proceedings  have 
been  had  at  law,  or  otherwise,  to  recover  said  stun  of 
money  secured  by  said  bond  and  mortgage,  or  any  part 
thereof. 

And  the  said  plaintiff  further  shows,  that  the  said  George 
Hart  claims  and  insists,  and  did,  in  the  month  of  May 
last  for  the  first  time,  claim  and  insist,  that  there  was  due 
on  said  bond  and  mortgage,  at  the  time  of  the  assignment 
thereof  to  the  plaintifis,  only  the  sum  of  $654.51 ;  but  the 
plaiTUiff  insists  that  the  said  Oeorge  Hart  is  estopped  by  the 
acts  and  doings  of  himself  and  his  agent  from  showing  that 
there  wis  a  less  swn  than  $954.51  dtie  on  said  bond  and 
mortage  at  the  time  said  Nathan  J.  Sherwood  eusigned  said 
bond  and  mortgage  to  the  said  plaintiff,  as  aforesaid} 

And  the  plaintiff  claims,  in  cas^  it  shall  appear  that 
there  was  not  due  on  said  bond  and  mortgage,  at  the  time 
it  was  assigned  to .  the  said  plaintiff  by  said  Nathan  J. 
Sherwood,  the  said  sum  of  $954.31,  to  recover  of  the  said 
Nathan  J.  Sherwtod,  on  his  said  covenant,  the  amount  of 
such  deficiency,  if  any  there  be,  to  wit,  the  sum  of  $200, 
with  iQterest  thereon  firom  the  said  15th  day  of  June, 
1832,  to  the  present  time,  and  demands  judgment  against 
him  for  such  deficiency,  with  interest  thereon  from  the 
15th  day  of  June,  1832. 

And  the  plaintiff  further  shows,  that  the  said  John 
Whibnore,  and  Ann  his  wife,  did  grant  and  convey  the 
said  mortgaged  premises,  in  fee,  to  the  said  George  Hart, 

*  Thk  is  uimeoesHury,  ws  it  is  merely  the  sUegfttion  of  a  oondiuion 
of  law.  The  ^  «cU  and  doings"  of  the  defendant,  Hart^  or  his  agent, 
which  it  is  claimed  estop  him,  are  properly  set  forth  in  the  complaint, 
and  the  legal  conclusion  is  to  be  drawn  by  the  court. 
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one  of  the  defendants,  hj  deed  bearing  date  Jane  20th 
1826,  and  recorded  in  the  office  of  the  clerk  of  said  county* 

Second.  And,  for  a  farther  cause  pf  action,  the  plaintiff 
alleges,  that  the  said  George  Hart,  being  indebted  to 
one  John  S.  Crane  in  the  sum  of  $342.30,  for  the  purpose 
of  securing  the  payment  of  the  same,  with  interest,  on  the 
10th  day  of  April,  1847,  executed  and  delivered  to  the 
said  John  S.  Crane  his  bond,  sealed  with  his  seal,  whereby 
he  bound  himself,  his  heirs,  executora,  administrators  and 
assigns,  in  the  penalty  of  $684.60,  upon  condition  that 
the  same  would  be  void  if  the  said  George  Hart  should 
pay  to  the  said  John  S.  Crane  the  said  sum  of  $342.30,  with 
lawful  interest,  in  one  year  from  the  date  thereof;  and  as 
a  collateral  seciurity  for  said  last  mentioned  indebtedness, 
the  said  George  Hart,  and  Harriet  his  wife,  on  the  same 
day,  executed,  duly  acknowledged  and  delivered  to  the 
said  John  S.  Crane  their  mortgage,  whereby  they  granted, 
bargained  and  sold  to  the  said  John  S.  Crane  the  above 
described  premises,  with  the  appurtenances  thereunto, 
with  the  same  condition  as  the  said  last  mentianed  bond ; 
and  in  case  of  de&ult  in  the  payment  of  the  said  last 
mentioned  sum  of  money,  or  any  part  thereof,  the  said 
John  S.  Crane  or  his  assigns  were  empowered  to  seU  the 
said  mortgaged  premises  in  due  form  of  law,  and  out  of 
the  moneys  arising  from  the  sale  to  pay  the  last  mentioned 
sum  of  money  and  interest,  with  costs  and  expenses  of  the 
proceedings  thereupon,  the  surplus  to  be  returned  to  the 
mortgagor. 

That  the  said  mortgage  was  duly  recorded  in  the  office, 
&c.,  &c. 

That  the  said  John  S.  Crane  did,  by  deed  of  assignment 
bearing  date  the  22d  day  of  May,  1848,  duly  executed 
under  his  hand  and  seal  and  delivered  to  the  plaintiff,  for 
and  in  consideration  of  the  sum  of  $369.04,  to  him  (said 
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Crane)  paid  by  the  said  plamtijOT,  duly  assign  said  last 
mentioned  bond  and  mortgage  to  ihe  said  plaintiff, 
togeth^  with  all  money  due  and  to  grow  due  thereon, 
and  gaye  the  plaintiff  full  power  to  collect  the  same. 

That  no  part  of  the  money  secured  by  said  last  men- 
tioned bond  and  mortgage  has  been  paid  to  the  said  John 
S.  Crane  or  to  the  said  plaintiff,  or  any  one  in  his  behalf, 
by  the  said  G^rge  Hart ;  that  the  said  last  meruumed  mart" 
gage  is  a  lien  on  said  premises  above  described^  but  is  subse- 
quent in  point  of  time  to  the  lien  of  the  mortgage  first  above 
described  and  referred  to,^  and  that  the  said  sum  of  $342.30, 
with  lawful  interest  thereon  from  the  10th  day  of  April, 
A.  D.  1847,  r^nains  unpaid,  and  that  no  proceedings  have 
been  had  at  law  or  otherwise  for  the  recovery  of  the  said 
sum  of  money  secured  by  the  said  last  mentioned  bond 
and  mortgage,  or  any  part  thereof. 

The  plaintiff  theief<Nre  demands  that  the  ddendants,  and 
aU  persons  claiming  under  them  or  any  or  either  of  them 
subsequent  to  the  commencement  of  this  suit,  may  be 
barred  and  foreclosed  of  all  right,  claim,  lien  and  equity 
of  redemption  in  the  said  mortgaged  premises ;  that  the 
said  premises  may  be  adjudged  to  be  sold  according  to  law ; 
that  the  moneys  arising  £rom  the  sale  may  be  brought  into 
court ;  that  the  plaintiff  may  be  paid  the  amount  due  and  to 
become  due  on  the  said  bonds  and  mortgages,  with  interest 
to  the  time  of  such  payment,  and  the  costs  and  expenses 
of  this  suit,  so  &r  as  the  amount  of  such  moneys  properly 
applicable  thareto  will  pay  the  same ;  and  that  the  defen- 
dant, George  Hart,  may  be  adjudged  to  pay  any  deficiency 
which  may  remain  after  applying  all  of  said  moneys  so 
applicable  thereto ;  and  in  case  it  shall  appear  to  this  court 
that  there  was  not  due  on  said  first  mentioned  bond  and 

'  This  allegation  is  also  a  mere  legal  conclusion,  and  is  not  properly 
in  the  complaint. 

33 
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mortgage,  on  the  16th  day  of  June,  183S«  the  sam  of 
1964^1,  then  that  the  aaid  Nathan  J.  Sherwood  may  be 
decreed  to  pay  the  difference  between  that  aom  and  the 
amount  actually  due  on  the  day  and  year  laat  aforeoaidt 
with  lawful  interest  on  the  aame  firom  that  day  to  tiie 
time  <^  payment,  and  that  the  plaintiff  may  have  miok 
other  or  further  relief  or  both,  in  the  premiaes  as  shall  be 
juat  and  equitable. 

LEE  &  VAN  WYCK, 


( No,  67. ) 


To/areelase  a  nwrtgage^  alleging  a  prior  mortgage  held  iy 
$wa  d^ndanis  to  be  Jra^duleiU  and  voidf  and  jefttag  wp 
a  cavenatu  hy  anotier  d^endanif  that  the  lien  qf  amather 
prior  mortgage  and  judgment  should  be  subeeqnent  to  the 
lien  of  piakuiff^e  mortgage. 

SUPBEME  COURT— Albakt  Coumtt. 


Tht  N«w-Tork  lift  Intoranoa  and  Troit 

Com|Muij 

BANnt  P.  0tMt%  and  Caroike  hii  wif^  Tht 
Albany  City  Bank;  WUIiam  WhiU  and 
John  Taylor,  aommiiiioiitrt  for  loaning 
MTtain  moatyi  of  tht  Unittd  Stattti 
Albert  ]>.  Robinaon,  dM.,  [md  wwriam 
othsr  drftndanti,  naming  thsm,] 


The  complaint  of  the  abovenamed  plamtiflSb,  a  ooip(H»» 
tion  created  under  and  by  virtue  of  an  aet  of  the  legida* 
ture  of  the  State  of  New- York,  entitled  *^An  act  to  inoor* 
potato  the  New- York  life  Inaurance  and  Trust  CJompany,'* 
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puflBdd  March  9tti,  1830,  legpeoiivilj  ahoweth  ta  tius  court 
that  th3  d^&dant,  Bamt  P.  Staats,  (^  the  ciiy  of  Albany, 
bdng  indebted  to  the  plaintiflEb  in  the  sum  of,  jkcu,  &e* 
[ftating  execution  pf  bond  cmd  marigage^  deteripHon  (^  pre^ 
mieesf  recording  of  niortgage$i  4^.,  as  in  No.  65],  with  the 
■ame  condition  as  the  said  bond,  and  in  case  of  de&olt  in 
the  payment  of  tiiioBaidsiimof  nioney»orany  part  i&eieo^ 
the  said  plaintiffii  weie  empowered  to  M  the  said  mort* 
gaged  preneiises  in  4ae  fonn  <tf  law,  and  out  of  the  moneys 
arising  from  the  sale  to  pay  the  said  sum  of  money  and 
interest,  with  the  costs  and  expenses  of  the  proceedings 
thereupon,  the  su^lus  to  be  returned  to  the  mortgagor. 

And  the  said  ^aintifib  further  show  that  by  a.  certain 
instrument  under  seal,  made  between  the  defiandant^  The 
Albany  City  Bank,  and  thetie  plaintiii,  bearing  date  the 
19th  day  <^  July,  1850,  under  the  seal  of  The  Albany  City 
Bank,  after  reciting  that  wheceas  Barent  P.  Staats,  of  the 
city  of  Albany,  and  Carolina  L.,  his  wife,  executed  a 
certain  mortgage  toThe  Albany  City  Bank,  beaiing  date 
the  80th  day  of  November,  1843,  on  certain  premises  in 
tibe  city  of  Albany,  whidi  was  duly  rae(»ded  in  the  office 
of  the  derk  of  Albany  oaaaiy'  on  the  7th  day  of  Decem- 
ber, 1842,  in  book  61  of  mortgages,  page  131,  and  for 
$15,000,  on  demand,  with  interest  in  the  manner  speci- 
fied in  the  bond  of  said  Staats  to  said  bank,  bearing  even 
date  with  said  mortgage;  and  furth^  reciting  that 
whereas  The  Albany  City  Bank  hdd  a  judgment  against 
the  said  Barent  P*  Staats,  in  the  Snprone  Court  of  the 
State  of  New  -York,  docketed  in  the  Albany  county  dark's 
€&ee  oa  the  80th  day  of  August,  1849,  for  $14,255^ 
damages  and  costs,  and .  after  reciting  that  whereas  the 
said  Barent  P.  Staats  and  wife  had  executed  a  mortgage 
to  The  New -York  Life  Insurance  and  Trust  Company  # 
bearing  date  the  10th  day  of  July,  1850,  to  secure  the 


1 
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payment  of  $7,000,  in  three  yean  from  the  date  thereof, 
with  interest,  according  to  the  condition  of  the  bond  of 
said  Staats  to  said  New -York  Life  Insurance  and  Trust 
Company,  bearing  even  date  with  the  last  mentioned 
mortgage  upon  certain  premises  in  the  city  of  Albany, 
described  as  in  said  mortgage  above  set  forth,  and  which 
said  premises  were  subject  to  the  lien  of  said  judgment, 
and  were  part  and  parcel  of  the  premises  embraced  in  the 
mortgage  of  said  Staats  and  wife  to  The  Albany  City 
Bank,  first  abovementioned. 

Then,  therefore,  that  agreement  witnessed  that  for  and 
in  consideration  of  one  dollar,  to  The  Albany  City  Bank 
in  hand  paid,  the  said  Albany  City  Bank  th^eby  cove- 
nanted and  agreed,  to  and  with  the  said  The  New- York 
Life  Insurance  and  Trust  Company,  its  successors  and 
assigns,  and  to  and  with  the  said  Barent  P.  Staats,  and 
Caroline  L.,  his  wife,  their  executors,  administrators  and 
assigns,  that  the  said  mortgage,  executed  by  the  said 
Barent  P.  Staats  and  wife  to  the  said  New- York  Life 
Insurance  and  Trust  Company  for  S7,000,  as  aforesaid, 
should  constitute  and  be  a  prior  lien,  on  the  said  premises 
therein  described,  to  that  of  the  mortgage  to  said  bank, 
abovementioned,  and  should  also  be  a  prior  lien,  on  said 
premises,  to  that  of  said  judgment  in  fiivor  of  said  bank, 
abovementioned ;  the  said  mortgage  to  said  bank,  and  the 
said  judgment,. to  be  and  remain  thereafter  a  lien  and 
incumbrance  on  said  premises,  subsequent  and  subject  to 
the  lien  and  incumbrance  of  the  mortgage  by  the  said 
Barent  P.  Staats  and  wife  to  The  New- York  Life  Insurance 
and  Trust  Company,  as  aforesaid,  as  by  the  said  instrument, 
duly  executed  and  acknowledged  by  the  Albany  City 
Bank,  or  a  duly  certified-  copy  thereof,  now  in  plaintiff's 
possession  and  ready  to  be  produced  to  this  court,  or  by 
the  record  thereof,  will  appear. 
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And  ihe  said  plaintiff  further  show,  that  the  said 
instrument  was  duly  recorded  in  the  office  of  the  derk  of 
the  city  and  county  of  Albany  on  the  3d  day  of  August, 
1860. 

And  the  said  plaintiflb  further  show,  that  the  said  defen- 
dant, Barent  P.  Staats,  has  failed  to  comply  with  the 
condition  of  the  said  bond  and  mortgage,  by  omitting  to 
pay  the  sum  of  $7,000  of  principal,  which  became  due 
on  the  1st  day  of  July,  1863,  and  there  is  now  justly  due 
to  the  plaintiff,  upon  the  said  bond  and  mortgage,  the 
sum  of  $7,000  of  principal,  with  interest,  at  the  rate  of 
sey^a  per  cent,  per  annum,  from  the  1st  day  of  December, 
1853 ;  and  the  said  plaintiffii  further  show,  that  no  pro- 
ceedings have  been  had,  at  law  or  otherwise,  for  the 
recovery  of  the  said  sum  secured  by  the  said  bond  and 
mortgage,  or  any  part  thereof 

And  the  said  plaintiffii  further  say,  that  The  Albany  City 
Bank,  William  White  and  John  Taylor,  the  commissioners 
for  loaning  certain  moneys  of  the  United  States,  of  the 
county  of  Albany,  Ac,  Ac,  J[stating  names  of  all  incumr 
bra^cen  who  are  d^endants^  ]  have,  or  claim  to  have,  some 
interest  in,  or  lien  upon,  the  said  mortgaged  premises,  or 
some  part  thereof,  which  interest  or  lien,  if  any,  has 
accrued  subsequently  to  the  lien  of  the  said  mortgage. 

That  the  interest,  claim  or  lien  of  tibie  said  William 
White  and  John  Taylor,  commissioners,  as  aforesaid,  if 
any  they  have,  arises  from  a  certain  paper  or  instrument, 
purporting  to  be  a  mortgate,  bearing  date  the  10th  day  of 
November,  1846,  executed  by  the  defendant,  Barent  P. 
Staats,  to  the  <*  commissioners  for  loaning  certain  moneys 
of  the  United  States,"  of  the  county  of  Albany,  and  pur- 
porting to  be  given  to  secure  the  sum  of  $5,000,  with 
interest,  as  in  the  said  mortgage  mentioned,  on  the  premises 
herem  above  described,  or  some  part  thereof,  and  which 
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pretended  morif^age,  as  they  have  been  infonned  and 
believe^  is  in  the  book  of  the  said  oominnsioiieny  among 
the  mortgages  of  the  year  1847,  and  which  said  pretended 
mortgage  is  now  held  by  the  said  William  White  and 
John  Taylor,  oomznissioliera,  as  aforesaid,  as  the  sacoessors 
in  office  of  ]Qi6  commisrioners  to  whom  the  same  was^ 
or^inally  griren,  as  aforesaid. 

And  these  plaintiffii  further  say,  that  they  are  infimned 
and  believe,  that  the  pretended  mortgage  was  not  given 
by  the  said  Barent  P.  JStaats  to  secure  any  sum  of  money 
borrowed  from  &e  said  mortgagees  therein  mentioned,  and 
that  it  was  not  given  at  the  time  it  beam  date,  but  that  it 
was  given  at  some  other  time,  and  to  secure  some  otiier 
indebtedness,  and  was  given  contrary  to  the  f(xm  and  effect 
of  the  statute  in  such  cases  made  and  provided,  but  for 
what  indebtedness,  and  at  what  time,  and  under  what  cir- 
cumstances, these  complainants  are  unable  to  state,  and 
they  aver  tlxat  they  had  no  notice  of  the  said  mortgage, 
and  charge  that  the  same  is  fiaudulent  and  void,  and  of 
no  effect  against  the  plaintifEs. 

The  plaintiffs,  therefore,  demand  that  the  mortgage 
and.  judgment  of  the  defendant.  The  Albany  City  Bank, 
hereinbrfore  mentioned,  be  declared  a  subsequent  lien  to 
the  mortgage  of  the  plaintiff^  and  that  the  said  mortgage 
herdnbefore  mentioned,  executed  by  the  defendant,  Staats, 
to  the  commissionerB  for  loaning  certain  moneys  of  the 
United  States,  be  adjudged  fraudulent  and  void,  and  be 
canceled  of  record. 

That  the  defendants,  and  all  persons  claiming  under 
them,  or  any  of  them,  subsequent  to  the  commencement 
of  this  suit,  may  be  barred  and  foredoeed  of  all  right, 
claim,  lien  and  equity  of  redemption  in  the  said  mortgaged 
premises. 

That  the  said  premises  may  be  decreed  to  be  sold  accord- 
ing to  law,  and  that  out  of  the  proceeds  thereof  they,  the 
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plaintiffB,  may  be  paid  tilie  amount  due  on  the  mid  bond 
and  mortgage,  i^ritfa  interest  to  the  time  ot  such  payment, 
and  the  costs  and  expenses  of  this  soit,  so  far  as  the  amount 
of  such  moneys  properly  applicable  thereto  will  pay  the 
same ;  and  that  the  said  defendant,  Baiient  P.  Staats,  may 
be  adjudged  to  pay  any  deficiency  which  may  remain,  after 
applying  all  of  said  moneys  so  applicable  thereto,  and 
liiat  they,  the  said  plaintiflb,  may  have  such  o&er  or  fur- 
ther relief,  or  both,  in  the  premises  as  shaU  be  just  and 
equitable. 

B.  ROBINSON,  Jn., 

Flaintifft*  Attorney. 
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(No.  68.) 

By  a  plaint^  who  had  takeUf  on  the  sale  of  real  estate^  a 
note  of  an  insolvent  third  person  {believing  it  good)^ 
instead  of  a  bond  and  mortgage^  to  which  he  was  enr 
titled^  which  bond  and  tnortgage  were  executed  to  the 
maker  of  the.  note^  by  the  fravdtdent  or  collusive  acts  of 
such  maker  and  mortgagor;  praying  the  alignment  to 
plaintiff  of  the  bond  and  mortgage  for  foreclosure  ;  or  to 
be  canceled^  and  mcrtgagor  adjudged  to  pay  the  amount 
due  the  plaintiff. 

SUPREME  COURT  —  Dutchess  Couott.* 


PUtt  Vail  and  Hinm  YaU 

Abraham  Flagler,  Tilley  Morgan  and  Ben- 
jamin S.  Thorn.* 


The  plaintiffs  complain  of  the  defendants,  and  allege  the 
following  facts  constituting  their  caose  of  action : 

That  on  or  about  the  22d  day  of  February,  1840,  the 
plaintifis,  as  executors  of  the  last  will  and  testament  of 
Samuel  Van  Cott,  deceased,  under  and  by  virtue  of  said 
will,  sold  certain  lands  and  premises,  part  and  parcel  of 

^  This  complaint  is  altered  and  adapted  from  a  bill  filed  in  the 
laie  Court  of  Chancery.  The  Yioe-Chancellor  haying  dismiaeed  the  bill, 
the  complainantB  appealed,  and  the  (General  Term  of  the  second  judidal 
district  royersed  the  dedaion,  and  decreed  that  the  bond  and  mort- 
gage should  be  assigned  to  the  plaintiffs,  and  mortgage  foreclosed  to 
pay  their  demand.  The  decree  was  affirmed  by  the  Court  of  Appeals. 
(Vail  V.  Foster  et  al.,  4  Comst,  312.) 

*  In  the  original  bill  there  were  several  other  parties  defendants  ; 
but  the  statement  of  the  facts,  as  I  haye  set  them  forth,  does  not  ren- 
der these  parties  necessary,  and  they  are  accordingly  omitted. 
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Bsid  estate,  lying  in  the  town  of  Stanford,  in  said  county 
of  Dutchess,  which  land  and  piemises  so  sold  are  bounded 
and  described  as  follows,  viz :  [  Describing  premises.'] 

That  the  said  premises  were  purchased  at  said  sale,  by 
or  for  the  defendant,  Tilley  Morgan,  of  the  said  town  of 
Stanford,  for  the  sum  of  $526.60f  for  which,  by  the  terms 
of  sale  and  agreement  between  the  plamtifGs  and  the  said 
Tilley  Morgan,  the  plaintifSs  were  to  execute  a  deed  for 
the  premises  so  sold,  and  the  said  Tilley  Morgan  was  to 
give  back  to  them  a  bond  and  mortgage  upon  the  said 
prenuses,  for  the  purpose  of  securing  the  payment  of  such 
purchase  moneys. 

That  the  said  deed  bears  date  on  the  said  22d  day  of 
February,  1840,  and  the  bond  and  mortgage  hereafter 
described  as  executed  by  the  said  Tilley  Morgan  for  the  said 
purchase  money  bear  equal  date  therewith ;  but,  in  point 
of  fact,  the  said  deed  and  bond  and  mortgage  were  not 
executed  and  delivered  imtil  the  1st  day  of  April  next 
thereafter,  being  the  1st  day  of  April,  1840,  which  said 
deed  and  moii^age  are  duly  recorded  in  the  clerk's  office, 
in  said  county  of  Dutchess. 

That  after  the  said  sale,  and  before  the  said  deed  and 
bond  and  mortgage,  or  either  of  theoi,  were  executed  and 
delivered,  and  before  the  note,  hereinafter  referred  to  and 
described  as  drawn  by  the  defendant,  Abraham  Flagler, 
and  the  plaintiffi,  was  executed,  the  said  Abraham  Flagler 
or  the  said  Tilley  Morgan,  or  both  of  them,  proposed  to 
the  plainti£Ss  to  take  lus,  the  said  Abraham  Flagler's,  pro- 
missory note  for  the  amount  of  the  said  consideration 
moneys,  instead  of  the  mortgage  of  the  said  Tilley  Mor- 
gan, aforesaid ;  and  to  permit  the  said  mortgage,  instead 
of  being  executed  to  the  plaintiflSb,  as  agreed  on  between 
them  and  the  said  Tilley  Morgan,  to  be  ex^uted  and 
deliverod  to  the  said  Abraham  Flagler,  which  arrangement 

34 
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was  80  ptcfpoBeA  by  tibie  said  Abraham  Flagler  and  Tilley 
Morgan  for  their  own  exdnsive  accommodation,  on  accomit 
of  some  agreement  or  undenrtanding  between  them,  the 
said  Tilley  Morgan  and  Abraham  Flagler,  and  not  for  any 
consideration  received  or  agreed  to  be  received,  at  that 
time  or  thereafter,  by  the  plaintiffi  or  either  of  them,  from 
the  said  Abraham  Flagler,  Tilley  Morgan  or  either  of 
them,  or  any  other  person  on  their  or  either  of  their 
behalf. 

That  the  said  Abraham  Flagl^  was  then  the  owner  of 
the  said  property,  and  was  reputed,  and  believed  by  the 
plalQtifBs  to  be  a  man  of  great  pecuniary  reqM)nsibility9 
and  also  very  punctqal  and  honest  in  all  his  dealings; 
and  the  plaintiffii  knowing  the  said  Abraham  Flagler  and 
Tilley  Morgan  as  acquaintances,  and  being  of  fiiendly  dis- 
position towards  and  desirous  of  accommodating  the  said 
Tilley  Moi^an,  and  supposing  the  promissory  note  of  the 
said  Abraham  Flayer  to  be  perfectly  good  and  collectible, 
and  that  it  would  be  cartainly  and  positively  paid  when 
the  same  became  due  and  payable,  on  that  aocount,  and 
on  no  other  account,  assented  to  the  arrangement  proposed 
hy  tiiem,  as  abovementioned,  and  accordingly  took  the 
promissory  note  of  the  said  Abraham  Flagler,  instead  of 
the  said  mortgage,  and  permitted  the  said  bond  and  mort^ 
gage  to  be  executed  to  the  said  Abraham  Flagler,  instead 
of  to  tiie  plaintiffii,  which  bond  and  m<»rtgage  are  for  the 
same  amount  and  payable  at  the  same  time  as  the  said 
note,  to  wit,  on  or  before  the  1st  day  of  April,  1841. 

That  the  said  note  was  drawn  for  the  said  sum  of 
$626.60,  because  that  amount  was  the  amount  of  the  con- 
sideration expressed  in  the  deed;  but  in  point  of  fact,  the 
said  Tilley  Morgan,  previous  to  the  execution  and  ddivery 
of  the  said  deed  and  bond  and  mortgage,  had  paid  to  the 
plaintiffs  $300,  part  and  parcel  of  the  said  consideration. 
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and  the  mA  amonnt  of  $200  was,  fit  the  time  of  the  exe- 
cation  and  delivery  of  the  said  bond  and  mortage  to  the 
said  Abraham  Flagler,  or  shortly  afterwards,  endorsed  or 
receipted  upon  the  said  note  and  bond,  respectively,  leav- 
ing the  amonnt  actaally  due  upon  the  same,  respectively, 
upon  the  1st  day  of  AprO,  1840,  $325.50,  with  the  legal 
interest  fiom  that  dftte,  and  no  more. 

That  the  said  note,  bond  and  mortgage  were  executed, 
delivered  and  received  by  the  respective  parties  on  and 
for  no  other  consideration  than  as  above  set  forth,  and  that 
the  said  Abraham  Flagler  had  no  titie  or  interest  or  claim 
in  and  to  the.  premises  contained  in  said  mortgage,  legal  or 
equitable. 

That  the  said  Abraham  Flagler  has,  since  the  execution 
of  the  said  promissory  note,  and  before  the  same  fell  due  by 
the  terms  thereof,  become  and  still  is  insolvent,  and  the 
said  promissory  note,  and  every  part  thereof,  is  altogether 
unpaid  and  uncollectible.  And  the  plaintifib  are  informed 
and  believe  that  the  said  Abraham  Flagler  was,  at  the 
time  of  the  execution  and  delivery  of  the  said  prolnissoiy 
note,  and  tiie  delivery  of  the  said  bond  and  mortgage,*  as 
aforesaid,  insolvent,  and  knew  that  he  was  insolvent,  or,  if 
not  then  actually  insolvent,  that  he  then  shortly  expected 
so  to  be,  or  intended  to  become  so,  fraudulently  or  other- 
wise ;  and  that  he,  the  said  Abraham  Flagler,  fraudulently 
effected  tiie  arrangement  above  set  forth,  and  procured  the 
execution  and  delivery  of  the  said  bond  and  mortgage  to 
him,  the  said  Abraham  Flagler,  instead  of  to  the  plaintiffii, 
fi^r  the  express  purpose  of  defrauding  them  and  cheating 
them  out  of  the  amount  secured  to  be  paid  by  the  said 
mortgage.  And  that  the  said  balance  of  $325.50,  so  as 
aforesaid  due,  on  and  by  said  bond  and  mortgage,  on  the 
Ist  day  of  April,  1840,  and  the  interest  thereon,  still 
ranaiDS  due  and  payable,  and  wholly  unsatisfied,  and  that 
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the  said  Tilley  Morgan  has  had  notice  of  all  the  above- 
mentioned  &ct8  and  circumstances. 

That  since  the  receipt,  by  the  plaintiffi,  of  the  said 
piomissoiy  note  of  the  said  Abraham  Flagler,  and  bdbre 
the  commencement  of  this  action,  the  plaintiffi,  as  execu- 
tors of  the  said  Samuel  Van  Cott,  deceased,  have  had  a 
final  accounting  before  the  surrogate  of  Dutchess  county, 
and  the  said  surrogate,  in  making  his  decree  on  said 
accounting,  has  adjudged  and  decreed  that  the  plaintiffi 
were  personally  responsible  for  the  said  purchase  moneys 
so  as  aforesaid  due  on  the  sale  of  said  real  estate,  and  for 
which  said  promissory  note  of  said  Abraham  Flagler  was 
received  and  accepted  as  aforesaid ;  and  the  plaintiflSs,  in 
pursuance  of  such  decree,  have  paid  to  the  creditors  and 
legatees,  and  others  entitled  to  the  moneys  of  said  estate, 
the  whole  amount  of  the  said  decree,  including  the 
amotpt  of  the  said  balance  of  said  pnnnissory  note  and 
said  bond  and  mortgage,  and  have  thereby  became  the  equiir 
able  owners  in  their  own  right  of  the  said  bond  and  mart" 
gagef  or  of  the  said  moneys  so  as  aforesaid  still  due  on  the 
said  sale  and  purchase^  and  inoestedf  in  their  own  rights  with 
all  the  eqyitahle  remedies  they  would  or  could  have  had  as 
such  executors.^ 

That  the  said  Tilley  Morgan,  since  the  giving  of  the 
said  bond  and  mortgage,  always  has  been,  and  still  is,  the 
owner  of  the  premises  contained  in  the  said  mortgage. 

That  the  rights  of  no  bonajide  purchaser  have  attached 
to  the  said  bond  and  mortgage,  or  the  money  intended  to 
be  secured  iiiereby,  neither  have  any  legal  or  equitable 
interests  of  any  kind,  as  against  the  plaintiffi. 

'  This  allegation  is  merely  the  statement  of  a  conclusion  of  law, 
and  is  consequently  unnecessary  and  improper.  I  have  allowed  it  to 
remain,  howerer,  as  more  clearly  explaining  the  nature  of  the  relief 
to  which  the  plaintiff  was  entitled. 
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Thai  the  plftintiffi  have  applied,  in  a  friendly  manner, 
to  the  said  Abraham  Flagler,  and  requested  him  to  pay 
the  said  promissory  note,  or  to  assign  the  said  bond  and 
mortgage,  or  otherwise  reinstate  the  plaintifEs  in  their 
rights,  in  respect  to  their  said  purchase  moneys,  which  he 
refuses  to  do. 

That  the  said  Abraham  Flagler  has,  in  form,  assigned  the 
said  bond  and  mortgage  to  the  said  defendant,  Benjamin  8. 
Thorn,  and  that  he,  the  said  Benjamin  S.  Thorn,  pretends 
to  be  the  lawfrd  holder  thereof,  which  the  plaintiffi  deny, 
but  allege  the  truth  to  be,  that  said  assignment  to  the  said 
Benjamin  S.  Thorn  was  made  for  the  purpose  of  securing 
him,  the  said  Benjamin  S.  Thorn,  agamst  any  liability  to 
pay  a  certain  promissory  note  for  $200,  or  some  other  sum, 
dated  on  or  about  the  38th  day  of  September,  1840,  and 
payable,  in  sixty  days  from  date,  at  the  Dutchess  County 
Bank,  drawn  by  the  said  Abraham  Flagler  to  the  ord^  of 
the  said  Benjamin  S.  Thorn,  which  the  said  Benjamin  S. 
Thorn  had  endorsed  for  the  accommodation  of  the  said 
Abraham  Flagler,  but  that  the  said  promissoiy  note  was 
never  discounted  by  the  said  Abraham  Flagler,  or  any 
other  person  in  his  behalf,  nor  has  the  same  been  trans- 
ferred to  any  hona  Jide  holder,  of  all  which  tiie  said  Ben- 
jamin S.  Thorn  had  notice  before  the  commencement  of 
this  action ;  and  the  plaintiffs  herein  and  hereby  offer  to 
deliver  up  the  said  note  to  the  said  Abraham  Flagler,  or 
his  order,  or  to  bring  the  same  into  this  court  to  be  canceled, 
as  this  court  shall  direct. 

Wherefore  the  plaintiffs  demand  judgment,  that  the 
said  Benjamin  S.  Thorn  assign  and  the  said  TiUey  Morgan 
pay  to  the  plaintifis  the  said  bond  and  mortgage,  or  that 
the  said  bond  and  mortgage  be  delivered  up  to  be  canceled 
on  account  of  the  fraudulent  actings  and  doings  of  the  said 
Abraham  Flagler  in  procuring  the  execution  of  the  said 
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bond  and  mortgage  to  Um,  oir  on  account  of  the  flame 
being  executed  to  him,  \idthout  any  consideration  passing 
from  him,  or  any  other  person  in  his  behalf,  to  the  plain- 
tiffi;  and  in  case  said  bond  and  mortgage  shall  be  adjudged 
to  be  canceled,  as  last  mentioned,  that  then  it  noay  be 
further  adjudged  tiiat  said  Tilley  Morgan  shall  pay  to  the 
plainti£SB,  as  the  equitable  mortgagees  of  tiie  said  lands 
and  premises,  the  balance  of  the  said  purchase  money,  so 
as  aforesaid  due  finom  the  said  Tilley  Morgan,  on  demand, 
or  within  such  time  as  this  court  shall  deem  fit  and  rea^ 
sonable ;  or  that  the  said  premises  be  sold  acccnxiing  to  the 
course  and  practice  of  this  court,  on  the  sale  of  lands  on 
the  foreclosure  of  such  mortgage ;  or  that  the  said  Tilley 
Morgan  be  decreed  to  pay  to  the  plaintiflb  the  said  bal- 
ance of  purchase  moneys ;  or  that,  in  de&ult  thereof,  he, 
and  all  persons  claiming  under  him,  may  be  absolutely 
barred  and  foreclosed  of  and  from  all  right  fmd  equity  of 
redanption  in  and  to  the  said  mortgaged  pr^nises,  and 
every  part  thareo^  and  may  deliver  up  to  the  plaintiflEs  all 
deeds,  papers  and  writings,  in  his  custody  or  power,  con- 
cerning the  said  mortgaged  premises,  or  for  such  further, 
&c.,  [at  in  No.  1.] 


(  No.  69. ) 


By  heirHU'law  of  deceased  mortgagor^  against  mortgagee  in 
potsemon^  for  redemption  of  mortgaged  premises. 

Title  of  the  Cause. 

The  pluntiff  complains  of  the  defendant,  and  alleges 
the  following  facts,  constituting  his  cause  of  action : 

That  A.  B.,  who  was  the  plaintiff's  father,  was,  at  the 
date  of  the  execution  of  the  mortgage  hereinafter  mentioned. 
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and  oontinaed  to  be  to  the  time  of  hia  death,  seized 
in  fee  simple  of  a  certaiii  piece  or  parcel  of  laad,  situated, 
ftc,  l^descrUnng  the premues.^ 

That  said  A*  B.,  being  so  seized,  on  or  about  the,  &c., 
executed  to  the  abovenamed  defendant  a  mortgage  upon 
said  premises,  for  securing  the  repayment  of  the  sum  of 

$— : ^  with  interest,  then  advanced  by  the  defendant 

to  said  A.  B* 

That  soon  after  the  making  of  said  security,  the  defen- 
dant entered  into  the  possession  of  said  mortgaged  pre- 
miKs  and  into  the  receipt  of  the  rents  and  promts  thereof, 
and  has  ever  since  continued  in  such  possession  and  receipt. 

That  said  A*  B.  departed  this  life  on  or  about  the,  ftc, 
intestate,  leaving  the  plaintiff  his  sole  heir*at-law. 

That  the  plamtiff  has  applied  to  said  defendant,  since 
the  death  of  said  A.  B.,  to  come  to  an  account  of  the  rents 
and  profits  of  the  said  premises  so  received  by  him,  and  to 
pay  over  to  the  plaintiff  what  he  should  appear  so  to  have 
received  beyond  the  amount  of  the  principal  and  interest 
due  him,  and  to  deliver  up  the  possession  of  the  said 
mortgaged  premises,  but  the  defendant  refuses,  and  still 
continues  to  refuse  so  to  do. 

Wherefore  the  plaintiff  demands  that  an  account  may 
be  taken  of  what,  if  anything,  is  due  to  the  said  defen- 
dant, for  principal  and  interest  on  the  said  mortgage,  and 
that  an  account  may  also  be  taken  of  the  rents  and  profits 
of  the  said  mortgaged  premises  which  have  been  possessed 
or  received  by  said  defendant,  or  by  his  order,  or  for  his 
use,  or  which,  without  his  willfiil  default  or  neglect,  might 
have  been  received ;  and  that  if  it  shall  appear  that  the 
add  rents  and  profits  have  been  more  than  sufficient  to 
satisfy  the  principal  and  interest  of  the  said  mortgage, 
then  that  the  residue  may  be  paid  over  to  the  plaintiff, 
and  that  the  plaintiff  may  be  permitted  to  redeem  the  said 
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premises,  he  being  ready  and  willing,  and  hereby  offering, 
to  pay  what,  if  anything,  shall  appear  to  remain  doe  in 
respect  to  the  principal  and  interest  on  the  said  mortgage ; 
and  that  the  defendant  may  be  adjudged  to  deliver  up  the 
possession  of  the  said  mortgaged  premises  to  the  plaintiff, 
or  to  such  person  as  he  shall  direct,  fiee  from  all  incum- 
brances, made  by  him  or  by  any  person  claiming  under 
him,  and  may  also  deliver  over  to  the  plaintiff  all  deeds 
and  writings,  m  his  custody  or  power,  relating  to  said 
mortgaged  premises,  or  for  such  further,  Ac,  [cuin  No.  1.] 


( No.  60. ) 


Complaint  by  a  junior  Jtidgment  creditor,  who  had  not  been 
made  a  party  to  a  bill  of  foreclomre,  to  redeem  premises 
sold  under  a  decree  of  foreclosure^  on  payment  of  amount 
due,  with  interest  and  value  of  permanent  improvements, 
deducting  rents  and  profits  received} 

SUPREME  COURT— Oneida  County. 


Martin  Bndnard 

agt, 

WUliam  Cooper  and  John  E.  Coopar. 


The  plaintiff  complains  of  the  defendants,  and  alleges 
the  following  facts  for  his  cause  of  action : 

'  This  IB  adapted  from  an  equity  precedent  in  the  caae  of  Brainard 
V.  Cooper,  in  which  the  Supreme  Court,  at  General  Term,  approyed 
the  decree  of  the  Yice-Chancellor,  granting  the  relief  claimed  in  the 
bill,  with  costs. 

''  The  omission  to  make  a  creditor  a  party  does  not  open  the  decree, 
bat  merely  leayes  his  rights  to  redeem  unimpaired ;  in  other  respects, 
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That,  on  or  about  the  18th  day  of  August,  1832,  one 
Charles  Giles,  then  of  Whitestown  or  New  Hartford,  in 
the  county  of  Oneida  and  State  of  New* York,  became 
and  was  indebted  to  the  plaintiff  in  the  sum  of  $610,  and, 
being  so  indebted,  the  plamtiff,  on  the  day  and  year  afore- 
said, obtained  a  judgment  against  the  said  Charles  Giles, 
in  the  Supreme  Court  of  the  State  of  New- York,  for  the 
sum  aforesaid  and  caused  the  same  to  be  docketed  on  the 
day  and  year  aforesaid,  ip,  the  office  of  the  clerk  Of  said 
court,  at  the  city  of  Utica,  which  judgment,  so  obtained 
as  aforesaid,  together  with  the  lawful  interest  thereon 
from  the  date  last  aforesaid,  yet  remains  due  and  unpaid, 
except  the  sum  of  $66.36,  or  thereabouts,  which  was  paid 
by  the  said  Charles  Giles  to  the  plaintiff  in  the  summer 
of  the  year  1841. 

'  That,  on  the  said  18th  day  of  August,  1832,  the  said 
Charles  Giles  owned  and  was  possessed,  as  in  fee  simple, 
of  all  that  certain  piece  or  parcel  of  land,  situated,  lying 

the  decree  is  in  full  force.  The  title  of  the  purchaser,  under  the  mort- 
gage sale  and  Master's  deed,  is  as  Taiid  as  if  the  deed  had  been 
executed  by  the  mortgagor  or  mortgagee  (  2  R.  S.,  193,  §  58) ;  and  as 
the  redeeming  party  is  entitled  to  be  substituted  in  place  of  the  person 
whose  interest  he  discharges,  he  does  not,  by  redeeming,  simply 
remoye  the  incumbrance  so  that  he  may  enforce  his  own  lien,  but  he 
thereby  becomes  Tested  with  the  estate  which  the  person  has,  whoB« 
interest  he  discharges. 

"  Were  it  not  so,  it  would  be  exceedingly  unsafe  to  redeem.  If  the 
party  does  not  succeed  to  the  rights  of  the  mortgagee  or  person  from 
whom  he  redeems,  but  simply  removes  the  incumbrances,  an  interme- 
diate incumbrancer  would  have  a  right  to  enforce  his  lien  against  the 
property,  without  repaying  to  the  redeeming  creditor  the  money 
advanced  in  dischai^ng  the  prior  lien. 

*'  But  the  rule  is  otherwise.  The  party  redeeming  an  unforeclosed 
mortgage  has  a  right  to  use  the  redeemed  mortgage  for  the  purpose 
of  protecting  himself  against  intermediate  liens."  Extract  from 
opiaian  of  Pratt,  J.,  at  General  Term. 

35 
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and  being  in  New  Hartford  (formerly  Whitestown),  in 
the  ooonty  of  Oneida  and  State  of  New-Tork,  and  bounded 
asfollowBy  towit:  [Describmg  the  premises.'] 

That,  as  plaintiff  is  informed  and  believes,  on  or  about 
the  29iii  day  of  December,  in  the  year  1830,  the  said 
Charles  Giles  became  and  was  indebted  to  The  New- York 
Life  Insurance  and  Trust  Company  in  the  sum  of  $720, 
or  thereabouts,  and,  being  so  indebted,  the  said  Charles 
Giles,  in  order  to  secure  the  payment  of  the  said  sum  of 
m<mey,  with  the  lawful  interest  thereon,  did  make  and 
execute,  under  his  hand  and  SQal,  and  deliver  to  the  said 
New- York  Life  Insurance  and  Trust  Company  a  certain 
bond  or  writing  obligatory,  bearing  date  the  day  and  year 
aforesaid,  with  a  penalty  and  with  a  condition  thereunder, 
written  in  the  usual  fonn,  for  the  payment  of  the  said  sum 
of  money,  witti  the  lawful  inter^^the  same  from  its 
date  of  said  bond,  at  the  times  and  in  the  manner  therein 
mentioned. 

That,  as  plaintiff  is  also  informed  and  believes,  the  said 
Charles  Giles,  in  order  further  to  secure  the  payment  of 
the  said  sum  of  money  last  abovementioned,  with  the 
lawful  interest,  as  aforesaid,  executed  and  delivered  unto 
the  said  New- York  Life  Insurance  and  Trust  Company  a 
certain  indenture  of  mortgage,  bearing  date  the  day  and 
year  last  aforesaid,  made  by  the  said  Chajles  Giles  and 
Chloe,  his  wife,  of  the  first  part,  and  the  said  New- York 
Life  Insurance  and  Trust  Company  of  the  second  part,  in 
and  by  which  said  indenture  of  mortgage  the  said  parties 
of  the  first  part  did  convey,  in  the  usual  form,  by  m<»t- 
gage,  unto  the  said  party  of  the  second  part,  the  premises 
hereinbefore  bounded  and  described,  conditioned  for  the 
payment  of  the  said  sum  of  money  and  the  lawful  interest 
on  the  same,  according  to  the  terms  of  the  condition  of 
the  said  bond,  that  in  case  of  the  non-payment  of  the 
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Bame,  accordiiig  to  the  terms  of  the  said  condition,  the 
said  party  of  the  second  part  was  authorized,  in  the  usual 
fonn,  to  sell  and  convey  the  premises  aforesaid,  at  publio 
auction;  and  that,  after  the  execution  of  the  said  indenture 
of  mortgage,  the  same  was  duly  acknowledged  by  the 
said  parties  of  the  first  part,  and  recorded  in  the  office  of 
the  clerk  of  tiie  county  of  Oneida,  at  the  city  of  Utica. 

That,  as  plaintiff  is  also  informed  and  believes,  the  said 
New-York  Life  Insurance  and  Trust  Company  did,  after 
the  execution  of  the  said  bond  and  mortgage,  and  on  or 
about  the  18th  day  of  September,  1833,  seU,  assign  and 
transfer  the  said  bond  and  mortgage  to  one  William  H. 
Halsted,  and  all  thdr  right,  title  and  interest  therein,  for 
the  sum  of  $760.18,  or  thereabouts,  with  full  power  and 
authority  to  receive  and  collect  the  moneys  due  or  to 
become  due  on  the  same,  and  to  enforce  the  same  as  fully 
as  the  said  New- York  Life  Insurance  and  Trust  Company 
could  do,  and  that  the  said  indenture  of  assignment,  after 
the  execution  thereof,  was  duly  acknowledged  by  the 
said  New- York  Life  Insurance  and  Trust  Company,  and 
recorded  in  the  office  of  the  clerk  of  the  county  of  Oneida, 
in  the  city  of  Utica. 

That,  as  plaintiff  is  also  informed  and  beUeves,  the  said 
William  H.  Halsted,  on  or  about  the  2d  day  of  October, 
in  the  year  1833,  filed  his  bill  of  complaint  in  the  Court 
of  Chancery  of  the  State  of  New- York,  for  the  foreclosure 
of  the  mortgage  above  described,  and  the  sale  of  the 
mortgaged  premises  therein  mentioned  and  set  forth,  by 
reason  of  a  default  in  the  performance  of  the  condition  of 
said  bond  as  aforesaid ;  that  there  were  made  parties  defeiH 
dants  to  said  bill  of  complaint,  and  the  proceedings  in 
said  suit  subsequent  thereto,  the  said  Charles  Giles  and 
Chloe  his  wife,  mortgagors  as  aforesaid,  and  Schureman 
Halsted,  Samuel  Halsted  and  Lewis  Green,  judgment 
ciediton  of  said  Charles  Giles ;  that  in  the  papers  on  ffie 
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in  said  oause,  and  in  the  records  of  said  Court  of  Chanceiy, 
no  other  persons  appear  to  have  heen  siade  parties  to  said 
suit ;  that  such  proceedings  were  thereupon  had,  that  on 
the  16th  day  of  April,  in  the  year  1834,  the  said  premises, 
by  virtue  of  a  decree  entered  in  said  cause,  were  sold  by 
Chester  Hayden,  Esq.,  one  of  the  Masters  of  said  court, 
to  the  said  Schureman  Halsted,  for  the  sum  of  $800 ;  that 
the  amount  due  on  said  bond  and  mortgage,  as  aforesaid, 
on  the  day  of  said  sale,  was  $770.93 ;  that  the  cost  of  said 
suit  of  foreclusure,  including  Masters  fees,  were  $126.32, 
or  thereabouts,  and  that  the  said  Master  then  and  there 
executed  and  delivered  to  the  said  Schureman  Halsted  a 
Master's  deed  of  said  premises  so  sold  as  aforesaid,  and  that 
said  Master's  deed,  after  the  execution  thereof,  was  duly 
acknowledged  by  the  said  Master,  and  recorded  in  the  office 
of  the  clerk  of  the  county  of  Oneida,  at  the  city  of  Utica. 

That  no  subpoena  to  appear  and  answer  in  sidd  suit  of 
foreclosure,  and  no  notice  of  any  kind  whatsoever  of  said 
suit,  or  of  any  proceedings  therein,  was  at  anytime  served 
upon  this  plaintiff,  and  that  the  said  plaintiff  was,  and 
for  a  long  time  thereafter  remained,  entirely  ignorant  of 
the  filing  of  said  bill  of  complaint,  and  of  the  proceedings 
in  said  suit  subsequent  thereto,  and  of  the  sale  of  said 
premises  by  virtue  of  the  decree  aforesaid. 

That,  as  plaintiff  is  also  informed  and  believes,  the 
said  Schureman  Halsted,  the  purchaser  of  said  premises, 
as  aforesaid,  conveyed  the  said  premises  by  an  absolute 
deed  to  one  Phineas  Hall,  on  or  about  the  20th  day 
of  October,  in  the  year  1838,  for  the  sum  of  $1,200,  and 
that  said  deed  of  conveyance  to  the  said  Phineas  Hall, 
after  the  execution  thereof,  was  duly  acknowledged  by 
the  said  Schureman  Halsted,  and  recorded  in  the  office  of 
the  clerk  of  the  county  of  Oneida,  at  the  city  of  Utica. 

That,  as  plaintiff  is  also  infonned  and  believes,  the  said 
Phineas  Hall  conveyed  the  said  premises  by  absolute  deed 
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to  the  defendants,  William  Cooper,  Jr.,  and  John  E. 
Cooper,  as  joint  purchasers,  in  or  about  the  spring  of  the 
year  1841  (but  at  what  particular  time  in  said  spring  the 
plaintiff  is  unable  to  state),  for  theisum  $1,550,  or  there- 
abouts. 

That  being  entitled  as  aforesaid,  and  being  willing  and 
desirous  to  redeem  said  premises  so  incumbered,  mortgaged 
and  sold  as  aforesaid,  and  to  pay  to  the  said  William 
Cooper,  Jr.,  and  John  E.  Cooper*  all  the  principal  money 
and  interest,  and  all  other  money,  legally  due  and  owing 
to  them  on  the  said  premises,  so  mortgaged  and  sold  as 
aforesaid,  in  order  to  enable  the  plaintiff  to  redeem  the 
same,  he  has  frequently  and  in  a  friendly  manner  applied 
to  the  said  William  Cooper,  Jr.,  and  John  E.  Cooper,  and 
desired  them  to  inform  him  what  sum  was  to  be  paid  to 
discharge  the  amount  due  and  owing  on  said  premises  prior 
to  the  lien  of  the  plaintiff,  so  that  the  plaintiff  might  be 
able  to  redeem  said  premises,  but  that  the  plaintiff  has  not 
been  able  to  obtain  any  satisfactory  answer  respiecting  the 
same. 

And  the  plaintiff  alleges,  on  information  and  belief,  that 
the  amount  due  and  owing  on  said  premises,  in  order  to 
enable  him  to  redeem  the  same,  is  the  amount  due  on  the 
mortgage  at  the  time  of  said  Master's  sale,  with  the  law- 
fiil  interest  on  the  same  from  the  date  of  said  sale  to  the 
present  time,  together  with  the  value  of  all  permanent 
improvements  upon  said  premises  since  said  sale,  after  de- 
ducting from  the  sum  total  of  the  above  items  of  principal, 
interest  and  improvements  the  amount  of  the  rents  and 
profits  which  have  accrued  from  said  premises  since  the 
time  of  said  Master's  sale,  together  with  the  lawful  interest 
on  the  same  ;^  which  rents  and  profits  the  plaintiff  charges 

^  These  allegations  are  also  in  the  nature  of  legal  Inferences  or  oon- 
clusions,  and  should  properly  he  omitted. 
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have  been  received  and  enjoyed^  Bince  the  date  of  the  said 
Master's  sale»  by  the  said  Schnreman  Halstead  and  his 
grantees,  to  a  large  amount  above  the  aggregate  of  the 
interest  which  has  accrued  on  said  mortgage  and  the 
valae  of  said  permanent  improvements,  bat  the  exact  sum 
the  plaintiff  has  not  been  able  to  ascertain. 

That  on  the  4th  day  of  July,  in  the  year  1842,  the  plaiur 
tiff  called  on  the  said  Vi^lliam  Cooper,  Jr.,  and  John  E. 
Cooper,  and  offered  to.  pay  to  them  the  sum  of  $600, 
as  being  the  amount  due  on  said  premises,  as  afore- 
said, prior  to  the  lien  of  the  plaintiff,  and  tendered  to 
them  the  same,  and  at  the  same  time  offered  to  pay  such 
other  or  further  sum  as  might  be  due  and<  owing  upon  tiie 
same,  in  order  to  entitle  the  plamtiff  to  redeem  said  pre- 
mises, if  any  such  other  or  further  sum  was  so  due  and 
owing,  and  requested  them  to  receive  the  same,  but  that 
the  said  William  Cooper,  Jr.,  and  the  said  John  E.  Coop^, 
utterly  refused  to  receive  the  same  or  any  part  thereof,  or 
to  have  anything  to  do  with  said  matter  in  any  manner 
whatsoever. 

That  plaintiff  has  been  at  all  times  since  said  interview 
with  the  said  William  Cooper,  Jr.,  and  John  E.  Cooper, 
on  the  fourth  day  of  July,  1842,  as  aforesaid,  and  still  conr 
tinues,  ready  and  willing  and  desirous  to  pay  to  the  said 
William  Cooper,  Jr.,  and  John  E.  Cooper,  aU  such  sum  or 
soma  of  money  as  shall  equitably  belong  to  them,  in  order 
to  enable  the  plaintiff  to  redeem  said  premises,  according 
to  the  lien  of  his  judgment  as  aforesaid.^ 

^  ^  If  the  detodsnt  had  diBoharged  a  pnor  mortgage,  the  redeem- 
ing creditor  most  hare  offered  to  repay,  because  the  premiaes  are 
benefited  to  that  amount.  Upon  the  eame  principle,  eqnitj  compels 
the  redeeming  creditor  to  pay  for  such  improrements  as  hare  been 
pot  upon  the  premises.  We  can  see  no  reason  why  any  other  honest 
expenditure  of  money,  by  which  the  redeeming  creditor  would  be 
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Wherefore  the  plaintiff  demands  that  an  account  may 
be  taken,  under  the  direction  of  this  court,  of  what  sum 
or  sums  of  money  may  be  due  to  the  said  William  Cooper, 
Jr.,  and  John  E.  Cooper,  for  principal  and  interest,  on  said 
mortgage,  so  foreclosed,  as  aforesaid,  and  for  permanent 
improvements  made  on  said  premises,  and  also  of  the 
sum  or  sums  that  may  hive  accrued  from  the  rents  and 
profits  of  said  premises  since  said  Master's  sale,  with  inte- 
rest on  the  same,  and  generally  to  ascertain  and  determine 
what  amount  should  be  paid  by  the  plaintiff,  in  order  to 
enable  him  to  redeem  said  premises ;  and  that  the  said 
William  Cooper,  Jr.,  and  John  E.  Cooper,  joint  owners  of 
said  premises,  as  aforesaid,  and  each  of  them,  may  be  com- 
pelled by  the  judgment  of  this  court  to  surrender  the 
possession  of  said  premises,  and  to  execute  and  deliver  to 
the  plaintiff,  or  to  such  person  or  persons  as  he  shall  desig- 
nate, a  good  and  sufficient  conveyance  and  assignment  in 
law  of  all  and  singular  said  premises,  and  their,  and  each 
of  their  right,  title  and  interest  therein,  upon  receiving 
firom  plaintiff  the  said  sum  or  sums  of  money  so  due  and 
owing  to  the  said  William  Cooper,  Jr.,  and  John  E.  Cooper, 
in  order  to  enable  said  plaintiff  to  redeem  said  premises, 
as  aforesaid,  said  plaintiff  hereby  offering  to  pay  the 
same ;  and  may  also  be  adjudged  to  transfer  and  deliver  to 

benefited,  shoiild  not  be  repaid.  It  may  be  objected  that  a  foiedoBure 
may  not  always  be  a  benefit  to  a  redeeming  creditor ;  the  same  ob- 
jection might  be  urged  against  paying  for  improyements ;  there  might 
be  cases  when  the  redeeming  creditor  would  prefer  the  land  without 
the  improyements.  But  there  is  anoth^  answer  to  this  objection* 
All  that  is  claimed  is,  that  when  the  oonrt  is  appealed  to  to  enforce  a 
redemption,  the  party  claiming  the  right  of  redemption,  shall  do  what 
is  eqoitable  and  right,  and  reimburse  the  person,  whose  interest  he 
discharges,  for  all  expenditure  which  has  enhanced  in  Talue  the  right 
he  acquires  by  such  redemption,  to. the  ftill  amount  of  such  expendi- 
ture."   Extract  frofm  opinion  of  Pratt,  J. 
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the  plaintiff,  or  to  ^uch  person  so  designated,  as  aforesaid, 
each  and  every  deed,  instrument  and  evidence  of  title 
taken  or  held  by  them,  or  either  of  them,  in  their  posses- 
sion, or  under  their  control,  relating  to  or  accompanying 
the  conveyance  of  said  premises  to  them,  as  aforesaid,  or 
in  any  manner  relating  thereto ;  and  if  the  plaintiff  may 
not  be  permitted  to  redeem  the  said  premises,  that  then 
the  said  defendants,  or  such  of  them  as  claim  an  interest 
in  said  premises,  may  be  decreed  to  pay  the  said  claims  of 
the  plaintiffs,  and  that  the  plaintiffii  may  have  such  other 
or  further  relief  in  the  premises,  &c.,  [as  in  No.  1.] 


(12)  In  Casks  of  Divorce. 


( No.  61. ) 

For  a  limited  divorce  or  separation. 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges 
the  follovcong  facts  constituting  her  cause  of  action.^ 


^  The  court  has  power  to  decree  a  separation  from  bed  and  board 
forever,  or  for  a  limited  time,  on  the  complaint  of  a  married  woman  in 
the  following  cases :  1.  Between  any  husband  and  wife,  inhabitants  of 
this  state;  2.  VHiere  the  marriage  was  solemnized  or  took  place 
within  this  state,  and  the  wife  is  an  actual  resident  at  the  lime  of 
exhibiting  her  complaint;  3.  Where  the  marriage  took  place  out  of 
this  state,  and  the  parties  hare  beoome  and  remained  inhabitants  of 
this  state,  at  least  one  year,  and  the  wife  is  an  actual  resident  at  the 
time  of  exhibiting  her  complaint  (2  R.  S.,  146,  §  48.)  If  the  wife 
reside  in  this  state,  she  is  to  be  deemed  an  inhabitant  thereof,  although 
her  husband  may  reside  elsewhere.  (2  B.  S.,  147,  §  48 ;  see  2  Barb. 
Ch.  Pr.,  260.) 
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That  on  or  about  the  16th  of  July,  in  the  year  of  our 
Lord  1850,  the  plaintiff  was  duly  married  to  the  defen- 
dant, at  the  city  of  New- York,  and  that  the  plaintiff 
continued  to  live  with  the  said  defendant  as  his  wife  until 
about  the  1st  day  of  June,  in  the  year  1857. 

That  at  the  time  of  the  said  marriage  the  plaintiff  and 
the  said  defendant  were  and  now  are  inhabitants  of 
this  states 

That  during  the  time  she  lived  and  cohabited  with  the 
said  defendant,  as  aforesaid,  she  had  two  children  by  him, 
to  wit:  {^Insert  Tiames  and  ages."]  And  that  during  all 
that  time  she  conducted  herself  with  propriety,  managed 
the  household  afiairs  of  her  said  husband  with  prudence 
and  economy,  and  at  all  times  treated  her  said  husband 
with  kindness  and  forbearance.  But  that  the  said  defen- 
dant, disregarding  the  solemnity  of  his  marriage  vow,  and 
his  obligiEttion  to  treat  the  plaintiff  with  kindness  and 
attention,  within  about  a  year  after  their  said  marriage, 
commenced  a  course  of  unkind,  harsh  and  t3rrannical  con- 
duct towards  her,  which  continued  with  very  slight 
intermission  until  she  finally  separated  from  him,  about 
three  months  since. 

That  on  divers  occasions,  while  t^e  plaintiff  lived  with 
the  said  defendant,  as  aforesaid,  he  was  guilty  of  cruel  and 
inhuman  treatment  of  her,  and  of  such  conduct  towards 
her  as  rendered  it  unsafe  and  improper  for  her  to  cohabit 
with  him.  That  on  or  about  the  1st  day  of  December, 
in  the  year  1856,  as  the  plaintiff  was  sitting  by  the  fire,  the 
said  defendant  came  home  and  pulled  her  chair  firom  under 
her,  threw  her  violently  upon  the  hearth  and  dragged  her 
across^  the  floor  uncker  circumstances  which  showed  an 
utter  disregard  of  the  plaintiff's  health,  if  not  of  her  life. 
That  on  another  occasion,  [specifying  the  several  acts  of 
cruelty  and  inhuman  treatment.^ 

36 
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That  the  said  defendant  is  a  man  of  violent  passions 
and  of  nngovemable  temper ;  and  that  on  many  occasions, 
during  the  time  the  plaintiff  lived  with  him^  the  defendant 
addressed  to  her  the  most  opprobrious  epithets,  and  threats 
of  personal  violence,  and  that  he  repeatedly  threatened 
to  take  her  life.  And  that  in  consequence  of  the  crud 
and  inhuman  treatment  abovementioned,  together  with 
the  threats  aforesaid,  and  such  brutal  and  outrageous  con- 
duct towards  her  as  rendered  it  unsafe  for  her  to  live  with 
him  or  to  remain  vrithin  the  reach  of  his  violence,  she 
was,  on  or  about  the  1st  day  of  June,  1857,  obliged  to 
leave  the  house  of  the  said  defendant  and  go  to  her 
fnends,  since  which  time  she  has  not  dared  to  return  to 
his  said  house  or  to  live  with  him. 

That  since  she  so  left  the  house  of  the  said  defendant 
he  has  refused  to  provide  for  her  support  and  maintenance ; 
and  that  she  has  been,  and  is  now,  entirely  dependent 
upon  her  own  labor  and  the  charity  of  her  fri^ids  for  her 
support  That  she  is  now  very  destitute,  and  in  great 
want ;  and  that  she  is  indebted  to  a  considerable  amount 
for  board  and  necessary  clothing. 

That  the  said  defendant,  as  the  plaintiff  is  informed  and 
believes,  is  seized  and  possessed  of  real  and  personal  estate 
to  the  amount  of  $20,000,  and  that  Ins  annual  income  is 
about  $2,000. 

Wherefore  the  plaintiff  prays  that  a  separation  from 
bed  and  board  forever  may  be  decreed  between  the  said 
plaintiff  and  the  said  defendant,  and  that  he  may  be  com- 
pelled, by  the  judgment  of  this  court,  to  make  a  proper 
and  suitable  provision  for  the  support  and  maintenance  of 
the  plaintiff  and  her  said  children,  lAid  that  the  plbintiff 
may  have  the  care,  custody  and  education  of  the  children 
of  the  said  marriage,  according  to  the  statute  in  such  cases 
made  and  provided;  and  that  the  plaintiff  may  have 
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sach  fiiriher  or  other  relief  as  the  court  shall  think  proper 
to  grant,  \dth  her  costs  of  action. 

JOHN  L.  FLAGG, 
Plaintiffs^  Attorney. 


( No.  62. ) 


To  dissolve  marriage^  because  of  nonrage} 

Tide  of  the  Cause. 

The  plaintiff,  P.  W.,  by  J.  W.,  his  guardian,  complains 
of  the  defendant,  and  alleges  the  followmg  facts,  consti- 
tuting his  cause  of  action : 

That  said  J.  W.  was  duly  appointed,  by  order  of  Hon. 
IsA  Habbis,  one  of  the  Justices  of  the  Supreme  Court, 
bearing  date  the  2d  February,  1855,  guardian  of  said 
infant,  to  prosecute  tiiis  action.' 

'  No  persons  are  OH»bIe  of  blndiDg  thAmselyes  in  marriage  until 
they  haye  airiyed  at  the  age  of  content,  wliich,  by  the  common  law, 
is  fixed  at  fourteen  in  malee,  and  tweWe  in  females.  (2  Kent's  Oom., 
78;  Oo.  Litt,  33,  and  79,  6.  The  Reyised  SUtates  originally  con- 
tained a  provision  making  the  marriageable  age  Of  the  male  serenteen 
and  <tf  the  female  fourteen,  but  this  section  was  repealed  by  the  act 
of  1830.)  Marriages  eontncted  by  parties  within  the  age  of  consent 
are  not  Toid,  however,  ab  inUiOy  but  only  from  the  tame  their  nullity 
shall  be  declared  by  a  court  of  competent  authority.  (2  R.  S.,  139, 
§  3.)  Hence  a  bill  is  necessary  to  dissolye  a  marriage  thus  contracted. 
The  bill  for  this  purpose  may  be  brought  by  the  parent  or  guardian, 
entitled  to  the  custody  of  the  minor,  or  by  the  next  friend  of  the 
minw.  (12  K  S.,  142,  §  20.) 

In  no  case,  however,  can  a  marriage  of  this  description  be  annulled 
on  the  application  of  a  party  who  was  of  legal  age  at  the  time  it  was 
contracted,  nor  when  it  appears  that  the  parties,  after  they  had 
attained  the  age  of  consent,  have  for  any  time  freely  cohabited  as 
husband  and  wife.  (Id.  ib.) 

*  It  is  held  in  the  case  of  Hulbert  v.  Toung,  13  How.,  413,  that  a 
complaint  which  alleges  that  ^A.  B.,  an  inlknt,  under  the  age  of 
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That  the  plaintiff,  P.  W.,  is  an  infant,  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  about  fifteen  years. 

That  on  or  about  the  20th  day  of  June,  in  the  year 

,  the  plaintiff  intermarried  with  one  M.  H.  (now  M. 

W.),  at  the  city  of  Albany,  and  that  at  the  time  of  the 
said  marriage  the  plaintiff  and  the  said  M.  W.  were,  and 
now  are,  inhabitants  of  the  state. 

That,  at  the  time  of  his  said  marriage,  the  plaintiff  was 
an  infant,  under  the  age  of  legal  consent,  to  wit,  of  the 
age  of  about  thirteen  years,  and  was,  therefore,  incapable 
of  contracting  marriage,  and  the  said  M.  W.  was  about  the 
age  of  fifteen  years. 

That,  for  a  short  time  after  the  said  marriage,  the  plaintiff 
cohabited  with  his  said  wife,  but  they  have  not  cohabited 
as  husband  and  wife  for  any  time,  or  in  any  manner,  since 
the  plaintiff  attained  the  age  of  consent,  that  is  to  say,  the 
age  of  fourteen,  which  was  on  the  11th  day  of  September 
last 

That  the  plaintiff  is  desirous  of  having  the  said  mar- 
riage between  him  and  the  said  M.  W.  dissolved,  and 
declared  null  and  void,  by  a  decree  of  this  court. 

Wherefore  the  plaintiff  demands  judgment  that  the 
said  marriage  between  the  plaintiff  and  the  said  M.  W. 
may  be  dissolved,  and  declared  null  and  void,  according  to 
the  statute  in  such  case  made  and  provided,  and  that  the 
plaintiff  may  have  such  further  relief,  or  such  other  relief 
in  the  premises,  as  shall  be  equitable,  and  the  drcum- 
stances  of  the  case  may  require. 

twenty-one  years,  plaintiff,  by  C.  D.,  his  guardian,  oompliunB,"  &c.,  is 
not  sufficient^  because  it  does  not  all^e  how  he  is  guardian,  whether 
specially  appointed  by  the  court,  or  otherwise.  This  is  a  trarersable 
fact,  and  must  be  so  stated  that  it  may  be  so  traversed.  A  contrary 
practice,  however,  it  is  believed,  has  usually  been  followed.  (See  note, 
ante^  46.) 
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(  No.  68. ) 

To  dissolve  marriage  because  6f  lunacy} 

• 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges 
the  following  facts,  constitating  her  cause  of  action : 

That  on  or  about  the  1st  day  of  May,  in  the  year  1850, 
the  plaintiff  was  duly  married  to  the  defendant,  at  Buffalo, 
in  the  county  of  Erie ;  and  that,  at  the  time  of  the  said 
marriage,  the  plaintiff  and  the  said  defendant  were,  and 
ever  since  have  been  and  now  are,  inhabitants  of  this 
state. 

That  for  several  years  previous  to  the  said  marriage  of 
the  plaintiff,  and  at  the  time  the  said  marriage  took  place, 
she  was  a  lunatic,  and  of  unsound  mind,  and  incapable  of 
contracting  matrimony.  That,  at  the  time  the  said  mar- 
riage took  place,  it  was  well  known  to  the  said  defendant 
that  the  plaintiff  was  a  lunatic,  and  that  she  was  incapa- 
ble to  consent  to  such  marriage.  That  the  said  defendant 
had  been  a  near  neighbour  of  the  plaintiff  for  several  years, 
and  had  notice  and  was  well  informed  of  her  mental 
incapacity. 

That  the  plaintiff  is  now  perfectly  recovered  of  her 
lunacy,  aforesaid,  and  restored  to  her  right  mind,  memory 
and  understanding,  and  has  been  so  for  a'bout  six  months 
last  past. 

That  the  plaintiff,  since  her  restoration  to  a  sound  state 

'  The  luoatio  may  apply,  after  restoration  to  reason,  to  have  the 
narriage  annulled,  bnt  no  sentence  of  nullity  will  be  pronounced  if 
the  parties,  after  the  lunatic  was  restored  to  reason,  haye  freely 
cohabited  as  husband  and  wife.  (2  R.  S.,  143,  §  26 ;  2  Barb.  Ch.  Pr., 
247.) 
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of  mind,  as  aforesaid,  has  not  cohabited  with  the  said 
defendant;  that  she  is  adyised  that  the  inamage  had  and 
solemnized  between  her  and  the  said  defraidant  aforesaid 
is,  under  the  circumstances  attending  the  same,  invalid 
and  null,  but  that  it  is  necessary  the  same  should  be 
diaBolved  and  declared  null  and  void  by  a  decree  of  this 
court 

Wherefore  the  plaintiff  demands  judgment,  that  the 
said  marriage  between  her  and  the  said  defendant  may  be 
dissolved  and  declared  null  and  void  by  a  judgment  of 
this  court,  according  to  the  statute  in  such  case  made  and 
provided ;  and  that  the  plaintiff  may  have  such  further 
relief,  Ac.  Jjuin  No.  1.] 


(  No.  64. ) 


BUI  to  dissolve  marriage f  because  of  adultery.^ 

Title  of  the  Came. 

The  plaintiff  complains  of  the  defendant,  and  alleges 
the  foUo^dng  facts,  constituting  her  cause  of  action : 

That  on  or  about  the  26th  day  of  December,  in  the 
year  1847,  the  plamtiff  was  duly  married  to  the  defendant, 
at  the  city  of  Boston,  in  the  State  of  Massachusetts,  and 
that  the  plaintiff  continued  to  live  with  the  said  defendant, 
as  his  wife,  until  about  the  1st  day  of  March  last ;  and 

*  It  would  be  improper  to  unite  in  the  same  oompkint  an  applicar 
tion  for  divorce^  on  the  ground  of  aduJUeryy  with  an  action  for  a 
limiUed  divorce^  on  the  ground  of  crud  and  ianhuman  trtaiment^  as 
they  are  diatinct  and  separate  grounds  of  relief,  founded  on  utter)  j 
dissimilar  transactions,  requiring  diflforent  lines  of  testimony  and  a 
totally  different  array  of  eridence,  both  in  the  attack  and  defence, 
and  leading  to  dissimilar  Judgments.  ( 12  How.  Pr.  R.,  289. ) 
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that  a  few  months  after  said  marriage  they  moved  to  the 
city  of  New- York ;  and  that  for  the  last  ten  years  they 
have  been,  and  at  the  time  and  times  of  the  commissions 
of  the  several  acts  of  adultery,  hereinafter  set  forth,  were, 
and  now  are,  inhabitants  of  this  state.^ 

That  the  plaintiff  is  infonned  and  believes,  and  charges 
the  troth  to  be,  that  the  said  defendant,  disregarding  the 
solemnity  of  the  marriage  vow,  hath,  since  the  marriage 
of  the  plaintiff  with  him,  as  aforesaid,  committed  adultery 
at  divers  times  and  places,  and  especially,  that  the  said 
defendant  A.,  on  some  day  or  d^ys  during  the  year  1855, 
but  on  what  particular  day  or  days  the  plaintiff  is  igno- 
rant, in  the  dly  of  New-Tork,  did,  at  the  house  of  one 
,  in street,  commit  adultery  and  have  car- 
nal donnection  with  one ;  and  that  the  said  defen- 
dant, at  various  other  times  during  the  said  year  1855, 
committed  adultery  and  had  carnal  connection  with  the 
said  — — — ,  at  certain  other  places  in  said  city,  to  plain- 
tiff unknown.' 

^  A  diyoroe  may  be  decreed  and  marriiiges  diMoIved  by  this  court, 
wheDerer  sdultery  has  been  comnutted  by  hosband  or  wife,  in  the 
following  casee :  1.  Where  both  husband  and  wife  were  inhabitants 
of  this  state  at  the  time  of  the  commission  of  the  offence ;  2.  Where 
the  marriage  was  solemnized  or  took  place  within  this  state,  and  the 
injured  party  at  the  time  of  the  commission  of  the  oflfence,  and  at  the 
time  of  exhibiting  the  bill  of  complaint,  is  an  actual  inhabitant  of  this 
state;  3.  Where  the  offence  was  committed  in  this  state,  and  the 
iiyared  party,  at  the  time  of  exhibiting  the  bill  of  complunt,  is  an 
actual  inhabitant  of  this  state.  (  2  B.  S.,  144,  §  35. ) 

If  the  bill  is  filed  by  the  wife,  and  she  resides  in  this  state,  she  is 
to  be  deemed  an  inhabitant  thereof  although  the  husband  resides 
elsewhere.  (  2  B.  S.,  147,  §  65. ) 

*  The  adultery  must  be  specifically  diaiged,  with  such  certainty  as 
to  time,  place  and  person,  that  the  defendant  may  be  able  to  meet  the 
&ct  at  the  trial ;  otherwise  the  court  will  not  award  a  feigned 
issue.  (2  Barb.  Oh.  Pr.,  256;  Ooddv.Oodd,  2  John.  Ch.  B.,  224; 
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That  the  plaiatiff  was  wholly  and  entirely,  ignorant  of 
the  commiadon  of  the  aforesaid  acts  of  adultery  by  the 
said  defendant}  or  either  of  them,  until  about  the  1st  day 
of  September,  last.  That  five  years  have  not  elapsed 
sipce  she  discovered  the  fact  that  such  adultery  had  been 
committed  by  this  defendant ;  that  she  has  not  voluntarily 
cohabited  with  him  since  the  discovery  thereof;  and  that 
such  adultery  was  committed  by  him,  without  her  consent, 
coimivance,  privity  or  procurement.^ 

The  plaintiff  further  shows,  that  she  is  informed  and 
believes  that  the  said  defendant  is  now,  and  has  for  some 
time  past  been,  living  with  one  A.  B.,  in  open  and  noto- 
rious adultery,  at  said  city  of  New-Tork,  and  that  five 
years  have  not  elapsed  since  the  commencement  of  such 
adulterous  intercourse  was  discovered  by  the  plaintiff. 
And  the  plaintiff  alleges  that  such  adulterous  intercourse, 
between  the  said  defendant  and  the  said  A.  B.,  was  begun, 
and  is  continued  without  the  consent,  connivance,  privity 
or  procurement  of  this  plaintiff. 

That  the  plaintiff  has  no  property  of  her  own,  but  that 
the  defendant  is  seized  and  possessed  of  real  and  personal 
estate,  to  the  amount  of  $50,000,  and  that  his  annual 
income  is  at  least  $5,000. 

Wherefore  the  plaintiff  demands  judgment,  that  ihe 
marriage  between  her  and  the  said  defendant  may  be 
dissolved,  and  a  divorce  decreed,  according  to  the  statute 
in  such  case  made  and  provided ;  and  that  the  defendant 
may  be  compelled,  by  the  judgment  of  this  court,  to 
make  a  proper  and  suitable  provision  for  the  support  and 

Wood  V,  Wood,  2  Paige,  109.)    The  name  of  the  person  with  whom 
the  adultery  was  committed  must  be  stated,  if  known ;  if  not  known 
to  the  oomplainant,  that  iact  should  be  averred,  and  the  time,  place 
and  circumstances  of  the  adultery  should  be  stated. 
^  See  Supreme  Court  Rule  64. 
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mainteDance  of  the  plaintiff;  and  that  the  plaintiff  may 
have  Buch  further  relief^  &c.,  {oiin  No.  1.] 
Add  the  usual  affidavitf  see  Rule  64. 


*    (13.)   MiSCBLLANXOUS   CaSBS. 

(  No.  65. ) 

By  tndaw  against  heir  far  dower j  asking  a  discovery  of  the 
real  estate  and  an  account  of  the  rents  and  prints. 

Title  of  the  Cause. 

The  abovenamed  plaintiff  complainB  againgt  the  above- 
named  defendant,  and  alleges  the  following  facts,  oonsti- 
tnting  her  cause  of  action : 

That  on  the day  of  — — ,  at ,  she  was 

duly  married  to  J.  B.  W.,  and  cohabited  with  him,  as  his 
lawful  wife,  up  to  the  time  of  his  death;  that  said  J.  B.  W. 

died  on  the day  of ,  leaving  the  plaintiff 

his  widow,  and  the  defendant  his  sole  heir-at-law;  that, 
at  the  time  of  his  decease,  the  said  J.  B.  W.  was  seized, 
in  fee  simple,  of  a  certain  farm  of  land,  situate,  &c.,  [describe 
ing  it]f  and  of  divers  other  real  estate,  the  quantity  and  situ- 
ation of  which  is  not  accurately  known  to  the  plaintiff; 
and  that  upon,  or  soon  after,  the  death  of  said  J.  B.  W., 
the  defendant,  as  heir-at-law,  entered  upon  and  took  pos- 
searion  thereof,  and  of  all  the  title  deeds,  evidences  and 
writings  relative  thereto,  and  has  ever  since  received  the 
rents,  issues  and  profits  thereof. 

And  the  said  plaintiff  further  alleges,  that  she  has  fire- 
quently,  by  herself  and  otherwise,  applied  to  the  said 
defendant  and  requested  him  to  discover  the  said  freehold 

37 
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estates  of  which  the  said  J.  B.  W.  died  seized,  and  his 
title  thereto,  and  to  acooont  for  and  pay  to  the  plaintUT 
one-third  part  of  the  rents  and  profits  of  such  fi^eehold, 
and  to  assign  such  one-third  part  to  the  plaintiff,  and  let 
her  into  the  absolute  possession  thereof,  but  the  said  defen- 
dant refused  and  still  refuses  to  comply  with  such  requests 
or  any  part  thereof. 

Wherefore  the  plaintiff  demfuids  judgment  against  the 
defendant,  that  he  may  be  adjudged  to  discova:  and  set 
forth  a  full  description  of  such  freehold  estates,  with  all 
the  circumstances  and  particulars  thereof,  and  that  an 
account  may  be  taken,  by  and  under  the  judgment  of  this 
court,  of  the  rents  and  profits  of  such  fi^eehold  estates, 
which  have  accrued  since  the  death  of  said  J.  B.  W.,  and 
have  or  might  have  been  received  by  the  defendant,  and 
that  on&-third  part  thereof  arising  from  the  said  freehold 
estates,  may  be  adjudged  to  be  paid  to  her  by  said  defen- 
dant, and  that  one-third  part  of  said  fireehold  estate  may 
be  assigned  and  set  over  to  her  by  said  defendant  fi)r  her 
dower,  and  the  said  defendant  may  be  ordered  to  produce 
all  title  deeds,  evidences  and  writings  relative  to  the  said 
fireehold  estates,  in  order  to  effectuate  the  purposes  afore- 
said ;  or  for  such  other,  &c,  [at  in  No.  1.] 
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(No.  66.) 

To  charge  the  separate  property  of  a  married  woman  for 

the  payment  of  her  debts* 

SUPREME  COURT— County  of  Chenango. 


BanaomTftlt 

EUia  Ann   Dederw'   and   NieboUt  A. 

Ded^rer. 


The  oomplaint  of  the  abovenamed  plaintiff  reBpectfbUy 
shows  to  this  court,  that  the  defeadaQts,  Eliza  Ann  Dederer, 
and  Nicholas  A.  Dederer,  her  husband,  at  Greene,  in  the 
said  county  of  Chenango,  made  their  promissory  note  or 
agreement,  with  and  to  the  pbiintifi^  of  which  the  follow- 
ing 18  a  copy : 

$008. 

On  tha  fint  day  of  May  next,  we,  or  either  of  us,  promise  to 
pay  BsDsom  Yale,  or  bearer^  nine  hundred  and  ninety«eight 
dollars,  with  interest,  for  yaiue  received. 

N.  A  DEDERER, 
ELIZA  ANN  DEDERER. 
Oreene^  Dec.  26(A,  1863. 

That  the  consideration  of  the  said  note  or  agreement  was 
for  two  promissory  notes  made  by  the  defendant  Eliza  and 
said  Nicholas  A.  Dederer  to  the  plaintiff  and  which  notes 
were  surrendered  on  the  execution  of  the  aforesaid  note  or 
agreem^it,  the  consideration  of  which  said  two  promissory 

^  A  married  woman,  either  suing  slone,  ss  to  her  sepsrste  property, 
or  joined  with  her  husband  as  plaintiffor  defisndant,  may  sue  or  be  sued 
without  next  friend.  (Code,  { 114,  amended  by  act  of  1857,  toL  ^  552.) 


292  PRECEDENTS  OF  PLEADINGS. 

notes,  ao  surrendered,  was  for  cows  sold  in  the  spring  of 
1852  and  of  1853,  by  plaintiff,  to  stock  the  farm  of  the 
makers  of  the  said  note,'  and  that  the  said  defendant  Eliza, 
at  the  time  of  making  the  first  two,  as  well  as  the  time  of 
making  the  last  of  said  notes,  had,  and  still  has,  an  estate 
separate  from  her  husband,  consisting  of  farms  of  land  in 
said  county  of  Chenango,  and  of  personal  estate,  and  that 
a  large  number  of  said  cows  were  purchased  for  the  use 
and  benefit  of  the  farm  of  the  defendant,  said  Eliza,  and 
were  used  for  the  benefit  of  the  def^dant  on  her  said 
farm ;  and  that  said  separate  estate  of  said  Eliza  consists 
of  a  fiirm  of  about  200  acres,  in  Gkrman,  called  the 
Gtould  farm,  and  of  a  farm  of  about  215  acres,  in  Smitb- 
ville,  called  the  Warner  farm,  and  also  of  a  lot  of  land  in 
Greene  and  Smithville,  containing  about  90  acres  of  land, 
called  the  Mcintosh  lot,  and  of  personal  property.  That 
all  of  the  aforesaid  notes  were  made  during  the  coverture 
of  the  defendant,  said  Eliza,  with  the  said  Nicholas  A. 
Dederer. 

And  plaintiff  avers  that  the  said  defendant  Eliza,  by  the 
execution  of  the  note  of  which  the  above  is  a  copy,  as 
well  as  by  the  making  of  the  notes  aforesaid,  intended  to 
charge  and  did  charge  her  separate  estate  with  the  pay- 
ment of  the  notes  aforesaid,  and  that  by  the  surrender  of 
the  former  notes  by  plaintiff,  and  the  making  the  said  note 
of  which  the  above  is  a  copy,  the  defendant,  said  Eliza,  did 

'  In  SQ  action  agunst  husband  and  wife,  to  cbai^ge  the  separate 
estate  of  the  wife,  upon  a  note  or  bond,  signed  by  the  husband  and 
wife,  the  legal  inference  is,  that  it  was  the  debt  of  the  husband.  The 
legal  condosion  is,  that  it  could  not  be  the  debt  of  the  wife,  she  b^ng 
incompetent  to  contract  it.  In  order  to  chaige  the  separate  estate  of 
the  wile,  there  must  be  something  to  show  that  it  was  given  for  her 
benefit;  that  is,  for  the  use  of  her  separate  estate.  (Goodallv.MoAdam 
and  wife,  14  How.,  385 ;  and  see  cases  therein  cited,  and  precedent  of 
complaint.) 
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charge  her  separate  estate  with  the  payment  of  the  note 
of  which  the  above  is  a  copy.  And  the  plaintiff  further 
says,  that  although  the  said  note  became  due  and  payable 
before  the  commencement  of  this  action,  yet  the  defendant, 
said  Eliza,  and  the  said  Nicholas*  or  either  of  them,  have 
not  paid  the  same,  and  that  the  said  plaintiff  is  now  the 
lawful  owner  and  holder  of  the  said  note,  and  there  is 
justly  due  to  him  thereon  the  sum  of  $998,  tpgether  with 
interest  thereon  from  the  26th  day  of  December,  in  the 
year  1853.  That  the  defendant,  said  Eliza,  refuses  to  pay 
the  amount  aforesaid  to  the  said  plaintiff,  or  to  secure  the 
same  by  mortgage,  or  otherwise,  on  her  separate  estate* 

The  plamtiff  therefore  demands  judgment  that  the  sepa- 
rate estate  of  the  said  defendant  Eliza  be  charged  with 
the  payment  of  the  amount  last  aforesaid  to  the  said 
plaintiffs,  and  that  the  payment  of  the  amount  last  afore- 
said be  enforced  as  a  lien  upon  the  said  separate  estate, 
and  that  the  personal  estate  of  the  said  ^^endant  Eliza, 
and  the  rents  and  profits  of  the  real  estate,  be  applied,  by 
the  order  of  this  court,  to  the  payment  of  the  amount  last 
aforesaid,  together  with  the  costs  of  this  action,  or  that 
such  direction  as  to  the  said  court  may  seem  just  be  made 
as  to  the  application  of  the  defendant's,  said  Eliza's,  sepa- 
rate estate,  in  satisfiM^tion  of  the  amount  due  the  plaintiff 
as  aforesaid.' 

HENRY  R.  MTGATT, 

AJttameyfor  PlaitUiff, 

*  This  appears  to  be  the  only  mode  of  rmduog  the  sepenita  pr^ 
peitf  of  a  married  woman,  and  the  foregc^g  is  the  proper  form  d 
complaint  in  such  casei.  (See  Oobine  v.  St  John,  12  How.,  333 ; 
Coon  V.  Brook,  21  Barb.,  547.) 

In  the  foreg<^g  ease  the  plaintiff  obtained  judgment  at  special 
teim,  which  was  affirmed  bj  the  General  Term  OB  appeal  The  opinion 
of  the  General  T^rm  will  be  foond  in  the  report  of  the  oaae,  Tale  v. 
Dederer  (21  Barb.,  286). 
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(No.  670 

To  t/nforce  a  claim  against  htubandj  and  obtain  tatirfadum 
out  of  securities  held  by  wife^  arising  from  a  sale  of  her 
real  estate  on  which  the  husband  had  expended  labor  and 
money. 

SUPREME  COURT— Dutchess  County. 


He]ii7  Ro« 
Albr«  A.  SabiM  and  Maiy  Jane  Sabine  hia 


The  plaintiff  complains  of  the  defendants,  and  alleges : 

That,  on  the  11th  day  of  July,  1866,  the  plaintiff  re- 
covered a  judgment  in  the  Supreme  Court  of  the  State  of 
New- York,  against  the  defendant,  Albro  A.  Sabine,  for 
the  sum  of  $460.27,  which  judgment  was  on  said  day 
duly  docketed  in  the  office  of  the  clerk  of  the  county  of 
Columbia,  which  said  judgment  still  remains  unpaid  and 
unsatisfied. 

That  afterwards,  and  before  the  commencement  of  this 
action,  the  said  judgment  was  duly  docketed  in  the  office 
of  the  clerk  of  the  county  of  Dutchess,  and  an  execution 
was  duly  issued  to  the  sheriff  of  said  county  of  Dutchess, 
which  said  execution  was,  before  the  bringing  of  this 
action,  returned  by  said  sheriff  to  the  clerk  of  the  county 
of  Columbia,  wholly  unsatisfied. 

That  nothing  has  ever  been  paid  or  collected  upon  said 
judgment,  and  the  whole  amount  remains  due  and  impaid. 

That  the  said  defendant,  Albro  A.  Sabine,  hath  not  any 
property,  or  interest  in  property,  not  exempt  finom  levy 
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and  sale  on  executioD)  oat  of  which  said  jadgment  can  be 
satisfiedy  except  what  is  hereinafter  alleged  to  belong  to 
hhn. 

That  the  defendant}  Mary  Jane  Sabine,  is  the  wife  of 
said  defendant,  Albro  A«,  and  was  in  the  month  of  April, 
1855,  and  said  defendants  ever  since  that  time  lived  to- 
gether as  husband  and  wife. 

That,  on  or  about  the  2d  of  April,  1855,  the  defendant, 
Mary  Jane,  became  vested  with  title,  by  purchase  from 
Homer  Winchell,  to  certain  real  estate,  situate  in  the  town 
of  North  East,  in  the  county  of  Dutchess,  in  the  State  of 
New- York,  bounded  and  described  as  follows :  [  Describe 
ing  the  premuea']^  upon  which  premises  there  was,  at  the 
time  of  the  said  purchase  and  grant,  certain  improvements. 

That,  subsequent  to  said  purchase  and  grant,  the  said 
defendant,  Albro  A.,  with  the  knowledge  and  consent  of 
defendant,  Mary  Jane,  expended  large  sums  of  money  of 
his  own,  and  applied  a  large  amount  of  labor,  by  himself 
and  his  servants,  and  used  and  added  a  large  amount  of 
material  upon  said  improvement.  That  such  improve* 
meaiB  consisted,  in  part,  of  an  addition  to  said  house, 
which  addition  was  of  the  dimensions  of  twenty  by 
twenty-four  feet,  and  also  other  improvements  in  fences, 
and  by  the  planting  of  trees  and  shrubbery,  and  by  fevtilias- 
ing  the  soil  and  other  improvements,  amounting  in  value 
to  the  sum  of  $800,  by  which  the  said  property  was  inr 
creased  in  value  to  that  sum. 

That  subsequentiy,  and  on  or  about  the  1st  day  of 
April,  1866,  the  said  defendant,  Mary  Jane,  sold  and 
conveyed  the  said  premises  with  all  of  said  improvements 
to  one  Leonard  A.  Chase,  and  received  therefor,  in  good 
secoiities,  from  said  Chase,  the  sum  of  $1,400.  That  the 
said  Mary  Jane  paid'  for  said  property  only  the  sum  of 
$800,  and  that  the  increased  price  received  by  her  for  said 
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pwpertjj  and  the  increased  valne,  was  owing  to  the  afore- 
said improvements  and  labor  made  and  done  and  mon^ 
expended  and  laid  oat  by  siud  defendant,  Albro  A*,  in 
manner  aforesaid. 

Plaintiff  farther  alleges,  that  the  said  defendant,  Albio 
A.,  has  no  other  property  or  interest  oat  of  which  the 
demand  of  plaintiff  can  be  satisfied,  except  his  interest  on 
said  moneys  or  secarities  received  by  said  defendant,  Mary 
Jane,  on  the  sale  of  said  property ;  that  said  Mary  Jane, 
as  plaintiff  is  informed  and  believes,  claims  to  be  the  sole 
owner  of  sud  secarities  and  any  moneys  recdved  thereon. 

That  said  secarities  were  in  two  promissory  notes,  one 
for  the  som  of  $600,  and  the  other  for  the  sam  of  $900, 
the  former  of  which  notes,  as  plaintiff  is  informed  and 
believes,  has  been  paid  to  said  Mary  Jane,  and  the  last  is 
unpaid. 

The  plaintiff  alleges,  that  he  is  apprehetudve  that  he 
may  wholly  lose  Ida  demand  against  said  defendant,  Albro 
A.,  unless  the  said  defendant,  Mary  Jane,  be  restrained 
from  collecting  the  money  due  or  to  become  due  on  said 
note  last  described,  except  so  far  as  it  exceeds  the  amount 
of  plaintiff's  claim  against  the  defendant,  Albro  A.,  and 
the  amount  of  his  costs  of  suit. 

Wherefore  plaintiff  prays  that  it  may  be  adjudged  and 
decreed  that  the  defendant,  Albro  A.,  did  expend  labor 
and  that  of  his  servants,  and  did  outlay  his  money  and 
furnish  materials,  all  for  the  improvement  of,  and  upon, 
said  property  aforesaid;  that  the  same  was  greatly  im- 
proved and  increased  in  value  thereby,  and  that  the  value 
of  such  improvements  belonged  to  said  defendant,  Albro 
A.,  and  that  the  defendant,  Maiy  Jane,  be  adjudged  and 
decreed  to  pay  over  to  plaintiff  the  amount  of  the  said 
judgment,  with  costs  of  this  suit,  out  of  any  money  she 
may  receive  or  may  have  received  finom  such  sale,  over 
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and  above  the  puichase  price  paid  by  her  for  said  pro- 
perty on  said  purchase,  or  upon  the  securities  aforesaid, 
and  that  said  defendant,  Mary  Jane,  be  wholly  restrained 
firom  receiving,  collecting,  meddling  with  or  in  any  man- 
ner interfering  with*  any  of  said  securities  of  the  moneys 
due  or  to  become  due  thereon,  over  and  above  the  amount 
so  as  aforesaid  paid  by  her  to  said  Winchel,  until  the 
further  order  of  this  court,  or  for  such  further  or  such 
other  order'  as  to  this  court  shall  seem  meet  and  proper, 
with  costs  of  action.^ 

D.  S.  COWLES, 

Hudionf  N*  Y. 


'  The  foregoing  precedent  is  one  of  a  somewhat  norel  chsrecter, 
and  I  insert  it  withoat  expressing  any  opinion  whether  the  statement 
of  iiets  which  it  contains  are  such  as  to  entitle  the  plaintiff  to  the 
relief  wUch  he  seeks,  or,  indeed,  to  any  reliefl  The  counsel  whose 
name  is  signed  to  it,  and  by  whom  it  was  drawn,  in  kindly  ftimlshing 
me  with  a  copy,  expresses  confidence  that  the  action  would  lie,  and 
that  the  relief  sought  might  be  obtained. 

38 
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(No.  68.) 

« 

To  eompd  hiaband  and  wife  to  execute  a  lien  on  ike  wtfe^e 
eeparate  real  estate^  to  secure  a  eum  of  money  loaned  to  aid 
in  the  purchaee  of  such  real  ettaXe^ 

SUPREME  COURT— Ulster  Couimr. 


John  P.  Harqnat  and  LawU  Marquat 
Peter  Marquat  and  ElUabeih  his  wife. 


The  complaint  of  the  abovenamed  plaintifiB  respectfully 
shows  to  the  court,  that  the  said  defendant  Elizabeth,  who 
is  one  of  the  daughters  and  heirs-at-law  of  Benjamin  Ten 
Broeck,  late  of  the  town  of  Kingston,  deceased,  as  such 
was  seized  in  fee  of  one  undivided  fourth  part  of  all  that 
farm  whereof  her  father  died  seized  in  fee,  situated  in  the 
town  of  Kingston,  in  the  said  county  of  Ulster,  described 
and  bounded  as  follows :  [Describifig  the  premises,'] 

That  the  said  defendants,  either  alone  or  in  connection 

^  The  compUunt  in  this  case  oohUIds  no  cause  of  action  for  the 
equitable  remedy  demanded  in  the  prayer  for  relief.  A  reoorery, 
howeyer,  was  allowed  against  the  defendant,  Peter  Marquat,  for  the 
money  loianed,  and  the  complaint  dismissed  aa  to  the  wife.  This 
judgment,  reversed  by  the  Supreme  Court  (see  7  How.,  417),  was 
subsequently  affirmed  by  the  Court  of  Appeals.  (2  Keman,  336.)  I 
have  inserted  the  complaint  for  the  purpose  of  showing  how  fitf  the 
courts  haye  gone  in  the  construction  of  section  275  of  the  Code.  Even 
in  a  complaint  like  this,  professedly  framed  for  equitable  relief,  if 
the  plaintiff,  on  the  trial,  fails  to  proye  a  case  entitling  him  to  the 
relief  specifically  demanded,  but  proyee  that  the  defendant  Is  liable  to 
him  for  money,  he  may  recoyer.  As  to  cases  in  which  an  equitable 
lien  for  the  purchase  money  of  real  estate  is  created,  and  will  be 
decreed  in  similar  circumstances,  see  opinion  of  Justice  Parkek'  on 
the  dedvion  of  the  case  at  Special  Term,  7  How.,  418. 
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with  one  David  P.  Marquat,  as  these  plaintifi  are  informed 
and  believe,  being  desirous  of  purchasing  the  rights  of  the 
coheirs  of  the  said  defendant,  Elizabeth,  to  wit,  Margaret 
Ten  Broeck,  Sarah  C.  Ten  Broeck  and  Maria  Ten  Broeck,  in 
the  above  described  lands,  entered  into  a  contract  in  writing 
for  the  purchase  and  sale  of  the  respective  rights  of  the 
said  Margaret,  Sarah  C.  and  Maria,  and  also  of  the  dower 
right  of  their  mother,  Elizabeth  Warren,  which  was  to  be 
consummated  on  the  Ist  day  of  May,  1849,  by  a  deed,  on 
the  payment  to  the  said  grantors  of  the  sum  of  $1,500  at 
the  same  time. 

That  shortly  before  the  time  for  the  said  performance, 
these  plaintiffs,  who  are  the  brothers  of  the  said  defendant, 
Peter  Marquat,  were  informed  by  the  said  defendants  that 
all  the  money  they  could  raise  by  a  mortgage  on  the  said 
premises  was  the  sum  of  $1,300,  and  that  unless  these 
plaintifls  would  assist  them  to  raise  the  sum  of  $300,  the 
said  purchase,  which  they  considered  a  very  advantageous 
one,  would  have  to  fall  through,  and  that  if  these  plaintiffii 
would  assist  them  to  raise  the  said  sum  of  $300,  they 
should  be  secured  by  a  lien  on  the  said  farm  subsequent  to 
the  mortgage  for  $1,300  abovementioned* 

That  these  plaintiffi  thereupon  assisted  the  said  defen- 
dants to  the  said  sum  of  $300,  and  which  was  paid  upon 
the  aflSresaid  purchase. 

That  these  plaintiffi,  relying  upon  the  integrity  of  the 
defendants,  did  not  trouble  themselves  in  the  examination 
of  the  title  deeds,  but  they  are  informed  and  believe  that 
on  or  about  the  30th  day  of  April,  1849,  the  said  Marga- 
ret Ten  Broeck  and  Sarah  C.  Ten  Broeck  and  Maria  Ten 
Broeck,  of  the  town  of  Kingston,  together  with  Elizabeth 
Warren,  widow,  by  deed  bearing  date  the  7th  of  April, 
1849,  in  consideration  of  the  sum  of  $1,600,  conveyed  to 
David  P.  Marquat  and  to  the  said  defendant,  Elizabeth 
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Marquat»  three  andivided  fourth  parts  of  the  lands  herein- 
above set  forth  and  described. 

That»  as  these  plaintifi  are  informed  and  belieye,  and 
so  charge  the  truth  to  be,  the  said  David  P.  Marquat  did 
not  advance  or  pay  any  of  the  said  purchase  moneys. 

That  on  the  said  30th  day  of  April,  1849,  as  these 
plaintiffs  are  informed  and  believe,  the  said  David  P.  Mar^ 
.  quat  and  Sarah  his  wife,  and  the  said  defendants,  made 
and  executed  their  mortgage  to  one  Elijah  Dubois  upon 
•  the  whole  of  the  said  above  described  lands  to  secure  the 
payment  of  the  sum  of  $1,200,  by  means  whereof  the 
balance  of  the  purchase  moneys  was  raised  and  the  afore- 
said purchase  completed. 

That,  as  the  plamtifEb  are  informed  and  believe,  the  said 
David  P.  Marquat,  and  Sarah  his  wife,  on  the  15th  of  ' 
January,  1851,  sold  and  conveyed  their  right,  title  and 
interest  in  and  to  said  lands  to  the  said  defendant,  Eliza- 
beth Marquat. 

That  on  the  said  last  mentioned  day  the  said  defendants 
executed  to  the  said  Elijah  Dubois  a  further  mortgage  of 
$150  upon  all  aforesaid  lands. 

That  the  said  defendant,  Elizabeth,  is  now  the  owner  in 
fee  of  all  the  aforesaid  lands,  subject  only  to  the  said  mort- 
gages to  the  said  Elijah  Dubois. 

These  plaintiflBs  further  say,  that  the  said  defendants, 
although  often  requested,  have  refused  and  still  do  refuse 
in  any  way  to  secure  these  plaintifiB  for  the  moneys  so 
advanced  by  them  in  the  purchase  of  the  said  lands. 

That  the  said  Peter  Marquat  has  not  any  property  in 
his  own  right,  and  that  unless  the  aforesaid  original  under- 
standing is  carried  out  these  plaintifiB  will  be  remediless  in 
the  premises. 

These  pbuhtiA  further  say,  they  always  have  been 
willing  to  take  a  lien  upon  the  aforesaid  lands  for  the 
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moneys  so  advanced  by  them,  snbjeot  to  the  aforesaid 
mortgage  of  $1,200  to  the  said  Elijah  Dubois,  and  are 
now  ready  and  willing  to  take  such  lien,  subject  to  the 
said  mortgage,  and  also  to  the  said  mortgage  of  $150,  and 
these  plaintiflSs  say  that  the  whole  of  the  said  $300,  with 
the  interest  thereon,  is  still  due  and  owing  to  these  plain* 
tiffi  from  the  said  defendants. 

Wherefore  these  plaintifi  demand  the  judgment  of  this 
court,  that  the  said  defendants  execute  to  these  plaintiffs  a 
lien  upon  the  aforesaid  lands,  by  mortgage  or  otherwise,  to 
secure  the  sidd  sum  of.  $300,  and  interest  from  the  30th 
day  of  April,  1849,  subject  only  to  the  aforesaid  mortgages, 
and  for  such  further  or  other  relief  as  the  court  may  deem 
proper  in  the  premises,  and  that  they  pay  the  costs  of  this 
action. 

JOHN  VAN  BUREN, 

PlainHjgV  Attorney. 


( No.  60. ) 


To  have  goods  reddiffered  which  have  been  depoeited  at 

eecurity  for  money  lent* 

Tide  of  the  Cauee. 

The  plaintiff  complains  against  the  defendant,  and 
alleges  the  following  facts  constituting  his  cause  of  action: 

That  the  plaintiff,  having  occasion  for  the  use  of  a  sum 
of  money  for  the  purposes  of  his  business,  made  applies 
tion  to  the  defendant  to  lend  him  the  same,  and  thereupon 

the  said  defendant,  on  or  about  the day  of  ^-^- , 

advanced  and  lent  to  the  plaiotiff  the  sum  of  $ • 

That,  in  order  to  secure  the  repayment  thereof,  with 
intOTBst,  the  plaintiff  deposited  with  the  defendant  the 
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following  deflcribed  goods  aad  chattels,  ^describing  tAem,] 

of  the  valae  of  $ and  upwards,  and  at  the  same  time 

executed  and  delivered  to  the  defendant  a  bill  of  sale  of 
the  same. 

That  it  was  not  meant  and  intended,  by  either  of  said 
parties,  that  the  said  transaction  should  amount  to  an 
absolute  sale  of  the  goods  to  the  defendant,  but  it  was 
expressly  agreed  between  the  plaintiff  and  defendant  that 
the  plaintiff  should,  nevertheless,  be  at  liberty  to  redeem 
the  same. 

That,  being  desirous  to  redeem  the  said  goods,  the 
plaintiff,  on  the  —  day  of  ^-^- ,  applied  to  the  said 

defendant  and  offered  to  repay  him  the  said  sum  of  $ , 

with  lawful  interest  thereon,  on  having  the  said  goods 
redelivered  to  him,  with  which  request  the  said  defendant 
refused  to  comply,  and  hitherto  has  refused  to  deliver  said 
goods  to  the  plaintiff,  and  still  retains  the  possession 
thereof. 

Wherefore  the  plaintiff  d^otiands  that  an  account  may 
be  taken  of  what  is  due  to  the  said  defendant,  for  princi- 
pal and  interest,  in  respect  to  the  said  loan  of  $ 1  ^^^ 

that  upon  payment  thereof,  by  the  plaintiff,  the  defendant 
may  be  adjudged  to  deliver  over  to  the  plaintiff  the  said 
goods  so  deposited  with  him;  or  for  such  other,  &c,  [at 
in  No.  1.  ] 


(No.  10.) 


Far  the  $ale  of  goods  pledged  as  security  f  or  vpon  tokuA  the 
plaint^  has  a  lien^  where  an  accounting  is  necessary* 

Title  of  the  Cause. 

The  plaintiff  complaining  of  the  defendant  all^^es  the 
following  facts,  constituting  his  cause  of  action : 
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That,  &c.,  {^Siatingi  in  cau  of  a  pledgef  the  debt  or 
aceovntfor  which  the  goods  are  pledgedj  and  their  delivery 
as  security  J  substantially  as  in  the  foregoing  form ;  or^  in 
COM  of  a  lien^  the  manner  in  which  the  lien  was  obtained^ 
and  the  amount  thereof  and  describing  the  goods^ 

That  said  goods  so  pledged  to  the  plaintiff,  \or  upon 
which  he  has  acquired  a  lien  as  aforesaid^  are  still  in  the 
possession  of  said  plaintiff,  and  that  the  defendant  has  not 
paid  to  the  plaintiff  the  said  smn  of  money  so  due  him, 
vnth  interest  thereon,  or  any  part  thereof,  but  has  hitherto 
refused  and  still  refuses  to  pay  the  same* 

Wherefore  the  plaintiff  demands  that  an  account  may 
be  taken  of  what  is  due  for  principal'  and  interest  from 
the  defendant  to  him,  and  that  said  goods,  or  so  much 
thereof  as  may  be  necessary,  be  sold  at  public  auction,  in 
like  manner  as  goods  are  sold  under  execution  at  sheriff's 
sale,  or  otherwise,  as  the  court  shaU  direct,  for  the  pay- 
ment and  satis&ction  of  the  sum  that  shall  be  found  due 
on  said  accounting,  and  interest,  and  that  the  defendaut 
be  foreclosed  of  all  right  and  equity  of  redemption  in  said 
goods;  or  for  such  other,  &c,  [as  in  No.  l."] 


( No.  71. ) 


By  devisee  against  executor^  to  have  title  deeds  delivered  up. 

Title  of  the  Cause. 
The  plaintiff  complains  of  the  defendant : 
That  M.  IL,  late  of,  &c,  deceased,  being  in  his  lifetime 

and  at  the  time  of  his  death  seized  and  possessed  of  the 

lands  and  tenements  hereinaifter  described,  he,  the  said  M. 

B.,  when  he  was  of  sound  mind  and  memoiy,  duly  made 
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and  published  his  last  will  aad  testament,  a  copy  whereof 
is  hereto  annexed,  and  fonns  part  of  this  complaint ;  in 
and  by  which  will  he  devised  to  the  plaintiff  the  follow- 
ing therein  mentioned  and  described  premises,  to  wit: 
{^Imert  descripUonJ] 

That  said  will  has  been  duly  admitted  to  probate  by  the 
surrogate  of  Rensselaer  county,  as  a  will  of  both  real  and 
personal  estate. 

That  said  M.  R.,  therein  appointed  the  defendent  his 
sole  executor,  as  by  reference  to  the  same  will  more  fully 
appear,  and  that  said  defendant  has  been  duly  qualified  to 
act  as  such  executor. 

That  said  defendant,  amoi)g  other  things,  took  into  his 
custody  and  possessed  himself  of  all  the  title  deeds,  evi- 
dences and  writings  belonging  or  relating  to  the  same  pre- 
mises  so  devised  to  the  plaintiff. 

That  the  plaintiff  has  requested  the  said  defendant  to 
deliver  to  him  or  to  his  order  the  said  deeds,  evidences  and 
writings,  but  the  defisndant  has  refused  and  still  refuses  so 
to  do. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
defendant  may  be  compelled  to  deliver  up  to  him,  on  oath, 
all  deeds,  evidences  and  writings,  in  his  possession  or  under 
his  control,  belongmg  to  or  relating  to  said  laads  and  pre- 
mises so  devised  to  the  plaintiff;  or  for  such  other,  &c.,  [at 
in  No.  1.] 
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( No.  1i. ) 

By  a  Aeriffy  agaisui  an  auctumeer  storing  goods  and  claimr 
ing  a  lien  thereon^  praying  a  delivery  of  the  goods  and 
an  oceounHngi  to  ascertain  amount  of  clainh  and  a  re^ 
ceioer  and  injuncHon* 

SUPEBIOB  COURT— Of  the  Cnr  of  New- York. 


John  Oner,  sheriff  of  the  oitj  and  ooantj 

of  Now-Tork,  .  ^        -   . 

^^  >  Complaint. 

Jmdm  Brown.  ■ 

John  Orser,  the  plamtiff  in  thia  action,  compluna  and 
alleges : 

That  he  ia,  and  has  been  since  the  Ist  day  of  Janaary, 
Am  D.  1863,  sheriff  of  the  city  and  county  of  ^ew-Tork. 

That,  as  such  sheriff,  he  has  been  charged  with  the  ser- 
vice of  various  executions  against  the  property  of  judg- 
mait  debtors,  attachments  issued  under  the  4th  chapter 
of  title  7,  of  part  2d,  of  the  Code  of  Procedure,  and 
also  process  to  obtain  the  delivery  of  the  possession  of 
personal  property,  issuing  out  of  this  court  and  out  of  the 
Supreme  Court  and  Court  of  Common  Fleas,  of  the  city 
and  county  of  New- York. 

That  under  the  said  different  kinds  of  process,  and  in 
executing  the  same,  he  has,  at  various  times,  taken  into 
his  possession  large  amounts  of  personal  property,  which 
he  has  detained  to  answer  the  exigencies  of  said  process, 
pursuant  to  law. 

That' the  said  defendant  has  been,  during  the  plaintiff ^s 
term  of  office,  an  auctioneer,  having  his  store  for  that 

purpose  at  No. ,  in  — '—^  street  in  said  city,  and 

has  usually  acted  as  the  auctioneer  in  making  sales  of 

39 
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personal  property  which  this  plaintijflT  was  required  to  sell 
under  execution,  and  under  order  of  the  various  courts  of 
record ;  and  for  the  purpose  of  fiicilitating  him  in  making 
such  sales,  and  at  the  same  time  of  having  the  sale  con- 
ducted at  a  public  place  where  it  would  be  likely  to  seU 
to  advantage,  the  plaintiff  has  allowed  much  property, 
held  by  him  under  levy  under  attachments  and  executions, 
to  be  removed  to  and  placed  in  and  upon  the  aforesaid 
premises  of  the  defendant,  and  the  defendant  has  realized 
large  gains  and  profits  from  the  sales  so  made  by  him* 

That  the  defendant  also  desired  this  plaintiff  to  send 
to  his  said  auction  store  property  which  came  into  his 
possession  in  the  performance  of  his  duty,  under  the  pro- 
visions of  the  Code  of  Procedure,  in  actions  to  recover  the 
possession  of  personal  property,  and  plaintiff  has,  from  time 
to  time,  caused  large  amounts  of  personal  property,  so  in 
his  custody,  to  be  taken  to  said  store  to  remain  tiiere 
during  the  time  he  was  by  law  required  to  retain  the 
same  in  his  custody. 

Thaty  as  plaintiff  is  informed  and  believes,  the  said  de- 
fendant has,  from  time  to  time,  received,  for  taking  care 
of  said  property,  considerable  sifms  of  money  from  the 
parties  who  became  ( pursuant  to  the  provisions  qf  law, ) 
entitled  to  a  delivery  thereof  from  this  plaintiff,  and  also 
from  parties  who  became  entitied  to  property  levied  upon 
under  attachments  and  executions,  and  placed  in  said 
defendant's  store,  when  the  attachments  and  executions 
were  paid  or  discharged  or  vacated,  so  that  a  sale  of  the 
said  property  was  unnecessary* 

That  it  never  was  intended  or  agreed  by  this  plaintiff 
or*  defendant  that  any  charge  or  claim  should  be  made 
against  this  plaintiff,  or  any  lien  be  held  by  the  said  defen- 
dant, upon  the  goods  so  removed  to  the  defendant's  store,  for 
storage,  the  said  defendant  only  relying  upon  reoeiving  as 
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a  compensation  such  sum  as  the  parties  into^ested  in  the 
process  would  allow  to  him  for  his  SMrvioe  as  auctioned i 
or  for  allowing  said  goods  to  remain  in  his  said  store. 

That  said  defendant  was  at  all  times  well  aware  that 
said  goods  and  personal  property  were  only  in  plaintiff's 
custody  as  the  office  of  the  law,  and  were  only  held  by 
him  to  answer  the  exigencies  of  the  process  under  which 
the  same  were  taken  and  held.  That  there  now  remains 
a  large  amount  of  property  in  the  custody  of  this  plaintiff 
as  such  sheriff,  on  deposit  in  the  store  of  said  defandant, 
and  amounting  to  many  thousands  of  dollars  in  value, 
which  plaintiff  is  willing  and  desirous  to  remove  from  the 
said  store. 

That  said  defendant  now  claims  to  have  a*  lien  upon  the 
said  goods  and  personal  property  for  storage,  and  has  pre- 
sented to  plaintiff  bills  of  charges  therefor,  and  claims 
and  insists  upon  his  alleged  right  to  detain  the  said  goods 
and  personal  property  as  security  for  the  payment  of  the 
said  bills,  and  has  recentiy  threatened  to  sell  tiie  said  goods 
and  personal  property,  and  has  caused  to  be  served  on  this 
plaintiff  a  notice,  of  which  the  following  is  a  copy :  [  hir 
$ert  notice.'] 

That  the  said  bills  and  charges  so  presented  and  de- 
manded are  exorbitant,  and  fiur  more  than  a  reasonable 
and  just  and  fair  compensation  to  the  said  defendant  for 
the  storage  of  the  said  goods,  and  his  said  claims'  amount 
to  several  thousand  dollars. 

That  plaintiff  is  informed  and  believes  that  as  to  much 
of  said  property,  so  in  the  store  and  premises  of  said  de- 
fendant, he,  the  said  plaintiff,  will  be  liable  to  and  will 
incur  heavy  penalties,  as  well  as  required  to  pay  the  value 
of  said  prqserty,  unless  he  is  able  to  deliver  the  sdid  pro* 
perty  to  the  parties  who  shall  be  entitied  to  a  delivery 
thereof  from  him  as  such  sherifil 
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That  in  order  to  avoid  all  difficulty  with  regard  to  said 
property,  and  to  obtain  the  manual  poneflsion  thereof 
forthwith,  he  has  offered  to  pay  a  fair  and  reaaonaUe  sum 
for  the  storage  of  the  said  goods,  and  has  desired  the  said 
d^endant  to  fix  and  agree  upon  some  amount  or  sum  less 
than  that  demanded  by  him,  and  which  would  fully  com- 
pensate him  for  any  trouble  he  may  have  had  with  or 
care  he  may  have  bestowed  upon  the  said  property,  but 
that  9aid  defendant  refuses  to  reduce  his  charges  or  to  agree 
upon  any  other  sum. 

The  plaintiff  is  informed  and  believes  that  various  articles 
of  property,  so  left  at  the  store  of  the  said  defendaot,  have 
been  by  his  carelessness  and  n^Iigence  lost,  and  other 
articles  have  been  destroyed,  and  others  damaged  and 
injured.  That  plaintiff  has  been,  from  time  to  time,  re- 
quired to  pay  for  articles  of  property  so  lost,  destroyed, 
damaged  and  injured,  and  said  defendant  is  indebted 'to 
plaintiff  for  goods  so  lost,  destroyed,  damaged  and  injured, 
to  a  very  large  amount,  and  more  than  any  amount  wfiich 
said  defendant  may  be  entitied- to  charge  for  any  goods 
now  cm  his  premises. 

Wherefore  the  plaintiff  demands  judgment,  that  the  said 
defendant  forthwith  deliver  all  the  said  property  to  the 
plaintiff;  that  a  receiver  thereof  may,  in  the  mean  time, 
be  unpointed ;  that  an  accounting  may  be  had  between 
plaintiff  and  defendant;  that  the  amount  (if  any)  to 
which  said  defendant  is  entitled  for  storage,  labor  or 
cartage  upon  the  said  goods  or  chattels  or  property,  over 
and  above  any  legal  demand  of  this  plaintiff  against  said 
defendant,  may  be  ascerteined  in  such  manner  as  this 
court  shall  determine. 

That  in  the  mean  time  the  said  defendant  may  be  en- 
joined and  restrained  from  selling,  injuring,  removing  or 
disposing  of  the  said  goods,  wares  and  moxshandise,  or  any 
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part  ihereoft  and  that  the  plaintiff  may  haye  sach  other 
relief  or  aaeh  farther  relief  as  may  be  just  and  agreeable 
to  equity,  besides  his  costs  of  action. 

BROWN,  HALL  &  VANDERPOEL, 

Plaintiff^  Attorneys 


( No.  78. ) 


For  ike  distoltuion  vf  an  imolvent  hanking  corporaHon* 

Tide  of  the  Came. 

The  plaintiff  in  this  action,  Charles  A*  Rapallo,  in  his 
own  proper  person,  complains  against  the  defendants,  the 
Mechanics'  Banking  Association,  and  says,  tiiat  the  said 
defendants  are  a  corporation  or  association  having  banking 
powers,  and  organized  under  the  act  of  the  Legislature  of 
the  State  of  New-TcH'k,  entitled  *^  An  act  to  authorize 
the  business  of  banking,'*  passed  April  18,  1838,  and  es- 
tablished and  doing  business  in  the  city  of  New -York. 
And  the  plaintiff  says,  that  he  has  heretofore  kept  account 
with  said  defendants,  and  deposited  money  with  them  and 
drawn  for  the  same  by  his  checks,  and  that  on  the  1st  day 
of  September,  A.  D.  1867,  he  had  on  deposit  with  the 
said  defendants,  over  and  a&ve  all  claims  and  demands 
thereon,  upwards  of  $100,000.  And  the  plaintiff  further 
saith,  that  on  the  1st  day  of  September,  1857,  he  drew 
check  in  the  words  and  figures  following,  viz. : 


ITew-Tork^  Sept.  1,  1867. 
IIkcharics'  Banxiho  Absooiatioh  : 
Pay  C.  A.  Rapallo  or  bearer  one  thoaaand  dollars  (t  1,000). 

CHARLES  A.  RAPALLO. 
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That  on  the  same  day  he  presented  said  dieck  for  pay- 
ment to  botii  the  president  and  cashi^  of  the  said  associiv- 
tion,  who  severally  refused  to  pay  the  same;  and  the 
plaintiff  farther  saith,  that  he  has  been  informed  and 
believes  that  the  said  defendants  have  suspended  payment, 
and  ceased  to  exercise  their  ordinary  business,  and  are 
unable  to  pay,  and  are  insolvent,  and  have  violated  the 
provisions  of  the  act  under  which  they  were  organized. 

The  plaintiff,  therefore,  prays  that  the  said  defendants 
may  be  dissolved  according  to  law,  and  their  effects  appro- 
priated to  pay  their  debts,  and  that  an  injunction  may 
issue  restraining  the  defendant  from  exercising  any  of  its 
corporate  rights,  privileges  or  franchises,  and  fixim  collect- 
ing  «»d  receiving  any  debta  or  dem«.dB,  .ndfi«m  paying 
out,  or  in  any  way  traosfeiting  or  delivering  to  any  persmi, 
any  of  the  moneys,  property  or  effects  of  such  corporation 
imtil  such  court  shall  otherwise  order,  with  a  view  to  afinal 
dissolution  of  said  corporaticm,  and  settlement  of  its  affairs 
according  to  right  and  equity,  or  that  the  plaintiff  may 
have  such  other  or  further  relief  as  may  be  meet  in  the 
premises*. 

CHARLES  A.  RAPALLO, 

PlaifUiJPi  Attorney  X  i^  penan* 
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(  No.  U. ) 

By  Attomey^Oeneral  against  a  company  astuming  to  exeT- 

else  corporate  powers^ 

SUPREME  COURT — Cmr  and  County  of  New- York. 


The  People  of  the  SUie  of  New-Tork,  by 

their  AttorDej-General, 

agt 

Jnmm  Boweo.  JAines  F.  Freeborn,  WUlUm 
H.  Edwardib  Roftis  F.  Andrewi^  John 
CelUghen,  Charles  Spear,  leeee  M.  Marsh, 
John  H.  FI«Uk  Charies  W.  Baker,  Hngh 
Smith,  William  MeDermott  and  laaao  H. 
Gady. 


The  People  of  the  State  of  New-York,  by  Ogden  Hoff- 
man, iheir  Attorney-General,  complain  of  the  above- 
named  defendants,  and  show  to  this  court : 

First.  That  the  abovenamed  defendants  have  associated 
themselves  together  ntider  the  designation  and  name  of 
"  The  Metropolitan  Gas  Light  Con^any  of  the  City  of 
New- York,"  unlawfully  claiming  to  be  a  corporation,  and 
by  the  name  aforesaid  are  unlawfully  acting  as  such  pre- 
tended corporation,  and  have,  without  right  or  authority, 
usurped  the  franchise  or  privilege  of  a  corporation  within 
the  city  and  county  aforesaid. 

Second.  That  the  said  defendants  give  out  and  pretend 
that  they  have  become  and  are  duly  incorporated,  undc^ 
and  in  punoanee  of  an  act  of  the  Legislature  of  the  State 
of  New- York,  entitled,  <*An  act  to  incorporate  the  Me- 
tropolitan Gas  Light  Company  of  the  City  of  New- York,*' 
passed  April  17th,  1856  ;  where€U  these  plaintiffs  aver^  as 
they  art  advised  and  believe^  that  the  said  act  of  kgislature 
is  tmconstitutional  and  wndt  and  that  the  said  defendants 

m 

1  See  MetionB  430, 432,  code. 
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have  Pzkettj  and  could  taket  no  right f  privilege  or  Jranchite 
in  virtue  of  the  provisions  thereof} 

Third.  These  pUi&tifi  aver  and  charge,  as  they  are 
advised  and  believe,  that  the  said  act  was  passed  with  the 
view  and  for  the  purpose  of  enabling  the  said  defendants, 
and  sach  persons  as  might  become  associated  with  them, 
under  the  name  and  pretended  right  of  a  corporation,  to 
acquire  a  monopoly  or  exclusive  right  to  manufacture  and 
sell  gas  for  lighting  vdthin  the  city  and  county  aforesaid. 

Fourth.  That,  for  upwards  of  twenty  years  past,  divers 
persons  and  corporations  have  been  engaged  in  the  busi- 
ne«  of  manafiicturing  and  aelling  gas  for  lightiiig  Bti«etB, 
squares,  buildings  and  other  premises  in  said  city,  and 
elsewhere  within  this  state.  That  said  business  has 
become  greatly  extended,  and  large  investments  of  capi- 
tal have  been  made,  and  are  still  making  in  the  same, 
owing  to  the  large  and  increasing  demand  for  illuminating 
gas  for  the  purposes  aforesaid*  That  said  business  is  one 
of  great  profit  and  advantage,  not  only  to  those  ^mgaged 
therein,  but  to  the  citiz^is  and  inhabitants  of  the  said 
city,  and  of  other  cities  and  villages  vnthin  this  state,  re- 
quiring and  using  the  said  Uluminatmg  gas  for  the  purposes 
aforesaid.  That  said  business  of  mant^acturing  and  sell' 
ing  gas  iSf  and  ought  of  common  right  to  fo,  free  to  aU 
who  may  choose  to  engage  therein^/or  the  common  ben^t  and 
profit  of  the  citizens  of  this  state,  ami  that  the  same  cannot^ 
under  the  constitution  of  this  state,  be  conferred  as  an  exdur 
sive  privilege  on  any  persons  or  incoTpor€Ltions  ufhatsoever. 

Fifth.  That  said  business  is  most  advantageously  prose- 
cuted in  densely  populated  cities  and  large  villages,  where 
great  numbers  of  persons  may  be  supplied  within  a  con- 
tiguous district    That  such  supplies  of  illuminating  gas 

>  The  parts  of  the  oomplsmt  in  itslic,  it  will  be  observed,  are 
averments  of  men  legal  conduaiona,  and  are  therefore  Buperflooaa. 
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are  and  have  been  usually  conducted  by  pipes  or  mains 
laid  under  ground  through  and  along  the  streets  and  high- 
ways intersecting  such  cities  or  villages,  and  without  bebg 
so  conducted  along  said  streets  and  highways  said  busi- 
ness cannot  be  profitably  or  advantageously  carried  on. 
That  divers  persons  and  corporaticms  have,  within  the  city 
and  county  aforesaid,  and  in  divers  other  cities  and  villages 
in  this  state,  applied  for,  and  from  time  to  time  obtained 
from  the  corporate  authorities  thereof,  the  right  and 
privilege  of  laying  their  said  pipes  or  mains  for  conducting 
their  said  illuminating  gas  in  and  along  such  streets  and 
highways.  That  three  incorporated  companies  have  ob- 
tained such  privilege  within  the  city  of  New-York  afore- 
said, and  two  of  such  companies,  under  such  authority, 
have  Tor  many  years  exercised  and  used  the  said  right  and 
privilege,  and  have  been  for  many  years,  and  still  are, 
conducting  tine  said  business  of  manufacturing  and  dis- 
tributing gas  for  lighting. 

Sixth.  That  the  only  power  or  privilege  sought  to  be 
conferred  on  the  said  defendants  by  the  act  last  aforesaid, 
not  capable  of  being  enjoyed  under  the  provisions  of  the 
general  act  entitled  **  An  act  to  authorize  the  formation  of 
gas  light  companies,"  passed  February  6th,  1848,  is  that 
of  the  right  to  obtain  from  the  two  boards  of  the  common 
council  of  said  city  of  New -York  an  exclusive  use  of  tiie 
sbeets,  highways  and  squares  within  said  city,  for  the 
purpose  of  laying  their  pipes  or  mains  for  conducting  their 
said  gas  in  said  city,  whereby  the  said  companies  now 
usiDg  the  said  streets^  highways  and  squares,  for  the  pur- 
pose of  conducting  their  gas  as  aforesaid,  will  be  deprived 
of  and  excluded  from  the  right  they  now  enjoy  in  the  same, 
and  all  persons  and  corporations  whatsoever  would  be 
excluded  from  carrying  on  the  said  business  in  competition 
with  said  defendants. 

40 
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Seventh*  That  taid  power  or  privilege  $o  attempted  to  be 
conferred  ov(  $aid  defendanU  is  an  unlafrfuL  monopoly ^  ifijvr 
riout  to  the  people  of  this  state^  and  cannot^  under  the  consti'- 
tution  of  this  states  he  granted  or  created* 

Eighth.  That  the  grantiBg  and  creating  of  said  monopoly 
is  the  only  object  aought  to  be  attained  by  the  said  special 
act  of  incorporation,  and  for  the  sake  whereof  the  said 
special  act  was  enacted;  wherrfore  the  seuhe  is  in  violation 
of  the  conetitutionf  and  ntdl  and  void* 

Niruh*  That  the  said  defendants,  as  such  pretended  cor- 
poration, have  assumed  to  make  the  said  defendant  James 
Bowen  the  pretended  president,  and  by  their  said  president 
have  made  application  to  the  said  two  boards  of  the  com* 
men  council  of  said  city  for  the  right  or  privilege  which 
by  the  said  act  the  said  two  boards  are  sought  to  be 
authorized  to  confer  upon  said  defendants.  And  the  said 
defendants,  as  such  pretended  corporation,  are  prosecuting 
their  said  application  before  the  said  two  boards  with  in- 
tent to  obtain  and  exercise  said  power  or  privilege. 

Wherefore  these  plaintiffs  pray  judgment  against  the 
said  defendants,  and  that  the  said  act,  entitled  **  An  act  to 
incorporate  the  Metropolitian  Gas  Light  Company  of  the 
City  of  New-York,"  may  be  adjudged  to  be  in  violation 
of  the  constitution  of  this  state,  and  null  and  void ;  and 
that  the  said  defendants  may  be  adjudged  to  have  unlaw- 
fully assumed  and  usurped  the  franchise  of  being  a 
corporation,  and  to  have  acted  as  a  corporation,  without 
legal  authority  or  right,  and  that  they  may  be  adjudged  to 
pay  the  costsof  this  action. 

O.  HOFFMAN, 

Attorney^  General. 

Leave  to  bring  the  foregoing  action  is  hereby  granted. 
December  Ith^  1865. 

T.  W-  CLERKE, 

Justice  of  Supreme  Court* 
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(Nd.  75.) 

jigaitut  a  fenon  unlatDfitUy  exereinng  the  duiie^qf  a  public 
ofice  which  another  is  entitled  to  fiU^  (See  Code^  ^  482.  ) 

SUPREME  COURT— Crrr  aud  Coumty  of  New-Tobx. 


Tbe  People  of  the  State  of  New- York,  npoo^ 
the  relation  of  Henrj  E.  DaTiei, 
0ffL 
Edward  P.  Cowlee. 


The  People  of  the  State  of  New- York,  on  the  relation 
of  Henry  E.  Davies,  plaintifis,  by  Ogden  Hoffinan,  their 
Attorney-General,  complain  of  Edward  P.  Cowles,  defen- 
dant, and  say : 

That  the  oiBce  of  justice  of  the  Supreme  Court  of  the 
State  of  New- York  has  heretofore  been,  and  still  is,  a 
public  office  of  great  trust  and  preeminence  within  the 
said  state ;  and  iliat  Edward  P.  Cowles,  of  the  city  and 
county  of  New- York,  without  any  legal  warrant,  author- 
ity or  right  whatsoever,  has  for  the  space  of  one  day  or 
more  last  past,  and  since  the  dd  day  of  December,  1855, 
held,  used  and  exercised  the  said  office  of  justice  of  the 
Supreme  Court  of  the  State  of  New- York,  and  still  does 
hold,  use  and  exercise  the  same  within  the  State  of  New- 
York,  and  since  that  day  aforesaid,  and  without  legal 
warrant  or  authority  has  claimed  and  received  and  enjoyed 
all  the  rights,  franchises,  fees  and  emoluments  belonging 
or  i^fypertaining  to  the  said  office ;  which  rights  and  fran- 
chises the  said  Edward  P.  Cowles  has  usurped  and  unlaw- 
fully held  and  exercised,  and  still  does  unlawfully  hold 
and  exercise,  within  the  State  of  New- York,  to  the  great 
damage  of  the  people  thereof. 
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And  the  said  plamtiffi  further  state,  that  Heniy  E. 
Davies,  of  the  city  of  New-Tork,  Lb  rightfully  entitled  to 
the  said  office  of  justice  of  the  Supreme  Court  of  the 
State  of  New-Yoiie,  and  to  all  the  rights,  franchises  and 
emoluments  thereof,  and  has  been  so  entitled  from  and  since 
the  6th  day  of  November,  1855,  and  during  all  the  time 
aforesaid;  and  in  order  to  state  and  set  forth  the  right  and 
title  of  the  said  Henry  E.  Davies  thereto,  and  that  i^he 
said  Edward  P.  Cowles  has  no  right  or  title  th^neto,  the 
said  plaintifb  further  state,  that,  &c,  Ac,  [iettitig  forth 
the  facts  of  the  electum^  nvmber  of  votes  giveth  canvassing 
thesamef  4f^*,  4^*] 

That  at  such  election,  so  held  on  the  6th  November,  A. 
D.  1855,  there  were  given,  for  such  short  tehp  to  fill  a 
vacancy,  49,848  votes,  of  which  the  said  Henry  E.  Davies 
received  17,996  votes;  Henry  Hfltcm  received  15,5S6 
votes ;  William  H.  Leonard  received  9,933  votes ;  and 
Charles  A.  Peabody  5,782  votes;  and  there  were  611 
scattering  votes. 

And  that  thereupon  tiie  said  Henry  £•  Davies  took  and 
subscribed  the  oath  of  office^  required  by  the  constitution 
of  the  United  States  and  by  the  constitution  and  laws  of 
the  said  state  to  be  taken  by  a  justice  of  the  Supreme 
Court  of  said  state,  and  deposited  the  same  in  the  office 
of  the  Secretary  of  State  of  the  said  state. 

And  the  said  plaintiffit  say,  that  on  the  3d  day  of 
December,  A.  D.  1855,  the  Governor  of  the  State  of  New- 
York,  in  due  form  of  law,  appointed  the  said  Edward  P. 
Cowles  a  justice  of  the  Supreme  Court  of  the  State  of 
New- York  to  the  vacancy  occasioned  by  the  death  of  the 
said  Bobert  H.  Mcnis;  and  that  thafeupw  the  said 
Edward  P.  Cowles  took  and  subscribed  the  oath  of  office, 
required  by  the  constitution  of  the  United  States  and  by 
the  constitution  and  laws  of  the  State  of  New- York,  and 
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depoeited  the  same  in  the  office  of  the  Secretary  of  State 
of  said  state.  But  these  plaintiffi  allege  that  such  ap- 
pointment was  not  in  accordance  with  or  authorized  by 
the  laws  or  constitution  of  said  state. 

And  the  said  plaintiffii  further  allege,  that  at  the  afore- 
said general  election  the  greatest  number  of  votes  duly 
given  by  qualified  electors,  who  voted  for  any  person  to  fill 
the  vacancy  created  by  the  death  of  the  said  Robert  H. 
Morris,  were  given  for  the  said  Henry  E.  Davies,  to  fill 
said  vacancy ;  by  virtue  whereof,  and  of  the  proceedings 
aforesaid,  the  said  plaintiffii  insist  and  submit  that  he 
became,  and  was  on  the  7th  day  of  November,  A.  D.  1855, 
and  from  thence  continually  has  been  and  still  is,  a  justice 
of  the  Supreme  Court  of  the  State  of  New- York ;  and 
that  by  virtue  of  such  election,  he,  the  said  Henry  E. 
Davies,  is  entitled  to  hold,  use  and  exercise  the  same. 

Whereupon  the  said  plaintifis  pray  judgment,  that  the 
said  defendant,  Edward  P.  Cowles,  has  usurped  and  un- 
lawfully held  and  exercised  the  said  office  of  justice  of  the 
Supreme  Court  of  the  State  of  New- York,  and  the  rights 
and  firanchises  appertaining  thereto,  since  the  said  dd  day 
of  December,  aforesaid,  and  still  does  so  unlawfully  hold 
and  exercise  the  same;  and  that  he  be  ousted  and 
removed  therefirom ;  and  further  judgment  that  the  said 
Henry  E.  Davies  is-  entitled  to  the  said  office,  and  the 
rights,  franchises  and  fees  thereof,  and  has  been  so  entitled 
since  the  said  6th  day  of  November,  A.  D.  1855 ;  and  that 
the  defendant  do  pay  to  the  plaintiffii  the  damages,  costs 
and  expenses  in  this  acticm. 

O.  HOFFMAN, 

Attorney^  Oeneral. 
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(  No.  16. ) 

By  a  itockholderj  an  behalf  of  hm$e^  and  all  toher  tioch- 
hoiden  who  may  come  «i  and  contribute  to  the  expenMee  if 
the  Muitt  to  diuolve  an  incorporated  company  ^  praying  am 
accounting  and  diitributian  if  property  among  the  ttock- 
hatderif  and  an  injunctum  and  receiver} 

SUPREME  COURT— Crrr  aud  County  op  New- York. 


Jeremiah  G.  HAiniltoa 

The  Aoeeeeory  Trusit  Conipao/,  Corneltiu 
Yenderhilti  Chftrlei  Morgeo,  Qeorife  A. 
Hoyt.  Frank  Work,  William  Whitewright, 
Jr.,  Gkaimoy  St  John,  Daniel  K  Allen 
and  Peleg  Hall. 


Jeremiah  G.  Hamilton,  plaintiff,  on  behalf  of  himself 
and  all  other  stockholders  of  the  Accessory  Transit  Com- 
pany who  may  come  in  and  contribute  to  the  expenses  of 
this  suit,  complains  and  alleges : ' 

'  The  Gourt,  on  the  trial,  found  thftt  it  would  be  more  oonduciTe  to 
the  interest  of  the  atockholdere  to  leare  the  afiaira  of  the  oompan j 
under  its  then  management,  to  be  determined  bj  s  majority  of  the 
•tockholden  (  no  fiwid  being  proved,  or  oondnot  injurious  to  the 
property  or  ri^ts  of  the  company  ),  and  on  this  ground  denied  the 
relief  claimed  and  dismissed  the  complaint. 

*  As  to  the  propriety  and  necessity  of  bring^g  tlie  action  in  behalf 
of  all  the  stockholders,  and  the  cases  in  which  one  or  more  parties 
may  bring  an  action  or  defend  for  the  benefit  of  the  whole,  see 
Phadinge^  125  to  133 ;  673  to  676. 

Where  the  associates  or  shareholden  of  a  private  association  are 
numerous,  a  bill  may  be  filed  by  one  of  such  association,  in  behalf  of 
himself  and  all  the  others,  against  the  trustees  of  such  association, 
to  compel  the  execution  of  the  trust,  and  for  an  account  and  distrilm- 
tion  of  the  funds  and  proper^  of  the  association  among  the  share- 
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Fint.  That  the  Accessory  Transit  Company,  previous 
to  the  decree  of  dissolution  hereinafter  mentioned,  was  a 
corporation  created  by  the  government  of  the  State  of 
Nicaraugua,  and  a  copy  of  the  charter  of  the  said  ccmipar 
ny  is  hereto  annexed,  marked  A. 

Second.  That,  up  to  the  time  of  the  said  decree  of  dis- 
solution, the  said  corporation  kept  an  ofRce  within  the  city 
of  New- York,  for  the  transaction  of  its  business,  and  its 
directors  and  officers  at  that  time  were  all  residents  of  the 
said  city. 

liird.  That  on  the  18th  day  of  February,  1836,  the 
government  of  the  said  State  of  Nicaraugua  made  and 
published  a  decree,  of  which  a  copy  is  hereto  annexed, 
marked  B,  dissolving  the  said  corporation. 

Fotirih.  That  at  the  time  of  the  said  decree,  Cornelius 
Vanderbilt  was  the  president  of  th^  said  company,  and 
one  of  its  directors ;  Thomas  Lord  was  the  vice-president 
of  the  said  company,  and  another  of  its  directon ;  and 
Joseph  L.  White,  Joseph  Ogden,  James  M.  Cross,  Chauncy 
St  John,  George  A.  Hoyt  and  William  Gt.  Lord  were 
the  other  directors  of  the  said  company,  all  of  whom  then 
resided,  and  now  reside,  in  the  city  of  New-Tork. 

Fifth.  That,  notwithstanding  the  said  dissolution,  the 
then  directors  of  the  said  company  proceeded  as  if  the 
said  company  was  not  dissolved ;  held  a  new  election  for 
directors  on  or  about  the  5th  day  of  May,  1856,  when 
Frank  Work,  William  Whitewright,  Jr.,  Chauncy  St 
John,  Joseph  L.  White,  Richard  Schell  and  Peleg  Hall 
were  elected  directors  of  the  said  company,  and  Cornelius 
Vanderbilt  was  elected  president. 

holders.  And  it  is  not  necessary  that  all  of  the  associates  shoold 
unite  in  a  bill  for  that  purpose.  (  Manp  v.  Butler  and  others,  2  Barb. 
Ch.  R.,  362. ) 
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Sixth.  That  the  said  Joa^h  L.  White  and  Ridiard 
Schell  resigDed  as  such  directon,  and  Daniel  B.  Allen  was 
chosen  director^  as  plaintiff  is  informed  and  believes. 

SeveiUh.  That  the  said  Cornelius  Vanderbilt  has,  ever 
since  the  said  dissolution,  acted  as  president  of  the  said 
company ;  and,  since  the  election  and  choice  last  aforesaid, 
tiie  said  Frank  Work,  William  Whitewright,  Jr.,  Chauncy 
St  John,  Daniel  K  Allen  and  Pel^  Hall  have  acted  as 
directors  of  the  said  company ;  and  that  the  said  Joseph 
L.  White,  Joseph  Ogden  and  William  G.  Lord  delivered 
over  the  prop^y  of  the  said  company  in  their  hands  to 
the  said  new  durectors. 

Eighth.  That  the  said  Vanderbilt,  Work,  Whitewright, 
St.  John,  Allen  and  Hall  have  possessed  themselves  of  a 
large  amount  of  property  of  the  said  company,  and  are 
usmg  the  same  without  regard  to  the  said  decree  of  dis- 
solution or  the  rights  <^  the  stockholders  consequent 
thereon. 

Ninth.  That  the  said  Vanderbilt  had,  at  the  time  of  the 
said  diasolution,  and  still  has  in  his  possession  at  under  his 
control,  a  large  amount  of  the  property  of  the  said 
company. 

*  Tenth.  That  by  an  agreement  heretofore  made  between 
the  said  company  and  a  certain  other  corporati<m,  known 
as  the  Pacific  Mail  Steamship  C<»npany,  the  latter  com- 
pany agreed  to  pay  to  the  said  Accessory  Transit  Company 
$40,000  a  month  for  a  period  not  yet  elapsed,  and  that  the 
said  sum  has  been  paid  and  received  by  the  said  Vander- 
bilt, as  the  ag^it  of  the  said  Accessory  Traosit  Company, 
as  the  plaintiff  is  informed  and  believes. 

Eletienth.  That  the  defendants,  Charles  Morgan  and 
Geo.  A.  Hoyt,  have  in  their  possession  two  steamers  called 
the  Northern  Light  and  Star  of  the  West,  belonging  to 
the  said  company. 


COMPLAINTS  IN  EQUITABLE  ACTIONS.  821 

Twelfth.  That  the  said  Vanderbilt,  Morgan,  Hoyt, 
Work,  Whitewright,  St.  John,  Allen  and-  Hall  have  in 
their  possession  or  under  their  control  all  the  property  of 
the  said  company. 

Thirteenth.  That  the  plaintiff  was,  at  the  time  of  the 
said  decree  of  dissolution,  a  stockholder  of  the  said  com- 
pany, then  owning  two  hundred  shares  of  the  stock,  of  the 
said  company  in  his  own  right,  the  par  value  of  each  share 
being  $100 ;  and  that  he  is  now,  and  has  ever  since  been, 
such  holder  on  the  books  of  said  company. 

Wherefore  the  plaintiff  demands  judgment,  that  the 
said  company  be  declared  to  be  dissolved ;  that  a  receiver 
of  all  the  property  of  said  company  be  appointed ;  that 
the  said  defendants,  and  each  of  them,  be  enjoined  fix>m 
parting  with,  or  disposing  of,  any  of  the  property  or  effects 
of  the  said  company ;  that  the  said  V anderbilt,  and  all 
the  other  defendants,  be  ordered  to  account  for  all  money 
and  other  property  received  by  them,  or  any  of  them, 
from  or  for  or  on  account  of  the  said  company  or  the 
stockholders  thereof;  and  in  particular  that  the  said  Van- 
derbilt  may  account  for  all  moneys  received  by  him  from 
the  Pacific  Mail  Steamship  Company ;  from  C.  E.  Garri- 
son, agent  at  San  Francisco ;  from  William  C.  Templeton^ 
agent  at  New  Orleans;  and  James  M.  Cross,  agent  at 
New- York;  and  that  the  debts  of  the  said  company  may 
be  paid,  and  the  property  of  the  said  company  may  be 
distributed  among  the  stockholders  thereof. 

FIELD  &  SLUYTER, 

Plaintiff  ^t  Attomeui^ 
41 
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(  No.  11. ) 

Commencement  and  conclusion  of  a  complaint  brought  against 
a  person  appointed  executor  of  one  who  had  a4:ted  in  a 

fidtidary  capacity  ^  or  a^  trustee  of  the  plaintiffs  in  respect 
to  certain  large  transactions  in  real  and  personal  property 
uhich  he  had  conducted  in  his  otim  namCf  butf  €u  allegedf 

for  the  benefit  of  the  plaintiff y  praying  a  discovery ^  an  oc- 
countings  a  receiver j  injunction^  tfc* 

SUPREME  COURT— Dutchess  County. 


JamM  Hooker 

agi, 
Robert  Beftde. 


James  Hooker,  plaintiff  in  this  action,  complains  of 
said  Robert  Reade,  defendant,  for  this,  to  wit : 

That  heretofore,  in  the  year  1828,  one  Robert  L.  Reade, 
then  of  the  city  and  county  of  New-York^  became  the 
agent  of  the  plaintiff,  and  subsequently  his  agent  and 
trustee,  in  respect  to  certain  real  and  personal  estate  and 
property  in  the  city  and  county  of  New- York,  under  the 
circumstances  and  in  the  manner  hereinafter  particularly 
set  forth,  and,  as  such  agent  and  trustee,  received  and 
acted  in  his  own  name,  and  managed,  but,  as  the  said 
plaintiff  alleges,  as  the  trustee  of  him,  the  said  plaintiff^ 
large  amounts  of  real  and  personal  property,  which 
receipt,  agency  and  management  continued  up  to  the  time 
of  the  decease  of  the  said  Robert  L.  Reade,  on  the  5ih 
day  of  October,  1852,  and  at  which  period  the  said  trust 
had  not  yet  terminated,  or  been  settled  or  dosed  by  said 
Robert  L.  Reade. 

And  the  said  plaintiff  further  shows,  that  at  the  time 
of  his  decease,  as  aforesaid,  he  left  a  last  will  and  testa- 
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ment,  which  has  been  proved  and  recorded  as  a  will  of 
real  and  persoDal  estate,  by  and  before  the  surrogate  of 
the  city  of  New- York,  where  the  sidd  Robert  L.  Beade 
resided  at  the  time  of  his  death,  and  that  letters  testamen- 
tary thereon  have  not  been  granted  by  said  surrogate  to 
the  executor,  Robert  Reade,  therein  named,  on  account 
of  objections  thereto  by  plaintiff  as  a  creditor  of  said 
deceased.  ^ 

That  in  and  by  said  will,  the  said  Robert  L.  Reade  has 
devised  and  bequeathed  the  principal  part  of  his  estate 
and  property  to  said  Robert  Reade,  said  Robert  L.  Reade 
having  never  been  married,  and  having  died  without  law- 
ful issue ;  said  property  and  estate,  to  a  very  large  amount 
thereof,  although  standing  in  the  name  of  said  Robert  L. 
Reade,  yet  in  fact  belonging  to  said  plaintiff,  for  whom 
said  Robert  L.  Reade  was  a  trustee  and  agent,  as  herein- 
after set  forth. 

[  The  conyplaintt  which  is  very  volumirums^  here  sets  forth 
a  variety  of  transactions  and  correspondence  between  the 
plaintiff  and  the  deceased  and  others^  tending  to  estailish  the 
agency  or  trusty  and  to  show  that  the  deceoMd  acted  as  the 
agent  or  tmsteef  thovgh  in  his  own  name^  of  the  property ^ 
real  andpersonaJ,  described^  and  for  the  benefit  of  the  plaintiff.'] 

And  the  said  plaintiff  further  shows,  that  the  said 
Robert  L.  Reade  then  still  continuing  to  reside  in  the  said 
city  of  New -York,  and  having  discharged  the  trust  so 
before  committed  to  him  in  relation  to  the  management  and 
sale  of  the  property  so  as  aforesaid  purchased  of  him  by 
his  deed  of  the  13th  of  August,  1828,  and  sold  and  con- 
veyed by  the  said  plaintiff  to  said  Charles  Henry  Hall,  by 
deed  of  the  1st  of  December,  1828,  as  before  related,  to 
the  entire  satisfaction  of  the  said  plaintiff,  and  he,  the  said 
Robert  L.  Reade,  being  willing  to  take  the  charge  and 
management  for  the  said  plaintiff,  and  as  his  agent,  of  the 
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property  bo  conveyed  as  abovementioned  by  said  Chailea 
Henry  Hall  to  the  said  plaintiff,  who  then,  still  continuing 
to  have  full  confidence  in  the  ability  and  integrity  of  said 
Robert  L.  Beade,  intrusted  him  with  the  care  and  manage- 
ment and  sale  of  the  same. 

That)  under  such  authority  so  intrusted  to  him,  sales  were 
fi!om  time  to  time  made  to  different  persons,  as  represented 
by  him  to  the  said  plaintiff,  and  reported  by  him,  the  said 
Robert  L.  Reade,  to  the  said  plaintiff  for  his  action  thereon, 
and  instead  of  the  said  plaintiff  making  the  conveyances 
direct  to  the  purchasers,  he  did,  on  the  suggestion  of 
the  said  Robert  L.  Reade,  make  the  conveyances  to  him,  the 
said  Robert  L*  Reade,  not  on  a  sale  to  him,  and  no  money 
being  received  fix>m  said  Reade  at  any  time  as  the  conside- 
ration of  said  deeds,  but  for  him,  the  said  Robert  L.  Reade, 
for  reasons  suggested  by  himself,  to  convey  the  lots  so  sold 
over  to  the  purchasers,  imder  the  authority  so  intrusted 
to  him.  That  the  said  sales  were  mostly  on  credit,  the 
purchase  money  being  generally  secured  by  bond  and 
mortgage  on  the  premises,  and  sometimes  on  additional 
lots,  where  no  part  or  where  only  a  small  part  of  the 
purchase  money  was  paid  down  on  the  sale,  as  represented 
by  said  Robert  L.  Reade  to  the  said  plaintiff  And  as  it 
was  also  represented  by  him  that  money  was  required  to 
pay  assessments  on  the  property,  which  was  rapidly 
improving,  and  as  the  said  plaintiff  was  well  aware 
such  asses^ents  and  taxes  and  necessary  improvements 
were  frequently  and  unavoidably  requiring  considerable 
sums  and  amounts  to  be  paid  and  advanced,  it  was 
deemed  best,  for  the  covenience  of  the  said  Robert  L. 
Reade  as  well  as  the  said  plaintiff,  that  the  bonds  and 
mortgages  taken  on  such  sales  should  be  taken  in  the 
name  of  said  Robert  L.  Reade,  for  which,  he  would 
of  course  be  accountable  as  effectually  to  all  intents  and 
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purposes  as  if  taken  in  the  name  of  the  said  plaintiff  and 
delivered  over  to  him,  and,  it  was  believed,  with  much  less 
inconvenience,  in  case  it  should  be  necessary  to  raise  money 
by  transfer,  assignment  or  otherwise,  to  which  arrangement 
the  sidd  plaintiff,  having  full  confidence  in  said  Robert  L. 
Beade,  without  hesitation  assented. ' 

[  TTie  camplaiTU  here  sets  forth  various  other  transactions^ 
conveyances^  records^  correspondences^  Sfc^  tending  to  estab- 
lish  the  ben^cial  interest  of  the  plaintiff'  in  the  property^ 
and  that  deceased  had  no  interest  therein  other  than  as 
agent  or  trustee*'} 

And  the  said  plaintiff  further  shows,  that  said  Robert  L. 
Reade  has  not  settled  with  and  accounted  for  and  paid 
over  to  him  the  rents,  profits,  interest  and  avails  of  the 
said  property,  or  any  part  thereof,  he  frequently  giving  the 
said  plaintiff  to  understand  that  he  would  satisfactorily 
arrange  and  account  for  said  trust  and  his  management  of 
the  same,  but  which  he  delayed  until  his  decease  rendered 
the  same  impossible.  And  said  plaintiff  did  not  compel 
said  accounting,  because  he  hoped  said  Robert  L.  Reade 
would,  in  some  way  and  time  agreeable  to  himself  and 
just  to  the  plaintiff,  voluntarily  render  the  same,  and  be- 
cause, also,  much  of  the  said  real  estate  was  still  undisposed 
of,  and  was  being  managed  by  him  with  care,  skill  and 
prudence,  and  also  because  the  records  before  referred  to, 
and  the  correspondence  of  said  Reade,  together  furnished 
complete  evidence  of  the  said  trust  to  be  used  and  resorted 
to  at  any  time  when  the  interest  of  the  parties  required 
the  same,  and  for  oth^*  reasons  deemed  at  present  unneces- 
sary to  state. 

And  the  said  plaintiff  further  shows,  that  the  sole  exe- 
cutor named  in  said  will  is  said  Robert  Reade,  who,  as 
plaintiff  believes,  is  about  30  years  of  age,  residing  at 
Binghamton,  in  the  county  of  Broome,  who  has  little  or 
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no  property  except  what  he  may  derive  fiom  this  estate, 
and  which  must  depend  upon  the  contingent  and  uncertain 
event  if  any  mHy  remain  after  the  aforesaid  accounting. 
That  said  testator  was  never  married,  but  lived  and  died 
a  bachelor.  That  the  defendant,  named  in  said  will  as 
Robert  Reade,  is  not  the  lawful  son  and  heir-airlaw  of  the 
said  testator,  but  was  brought  up  and  educated  under  tiie 
name  of  Crawford,  and  was  recognized  and  introduced  by 
said  testator  as  his  nephew,  and  never  openly  and  generally 
acknowledged  as  his  son,  and  that  he  has  not  assumed  the 
name  of  Beade  until  within  about  six  years  past.  That 
the  assets  and  effects  of  said  estate,  as  the  said  plaintiff  is 
informed  and  believes,  which  may  come  into  the  hands  of 
said  Robert  Reade  under  said  will,  including  said  trust 
fund,  will  exceed  $100,000 ;  and  that  the  said  plaintiff  has 
reason  to  and  does  apprehend  that  if  such  an  amount  of 
money,  convertible  assets,  securities  and  property  should 
come  into  the  hands  of  the  said  defendant,  without  any 
restraint  upon  his  oonvepng  the  same,  or  of  removing  be- 
yond the  jurisdiction  of  this  court,  that  said  plaintiff 
would  be  remediless  in  the  premises. 

The  said  plaintiff  therefore  prays  that  discovery  may  be 
made  of  all  the  papers,  books,  accounts,  correspondence, 
letters,  deeds,  mortgages  and  securities  of  the  said  Robert 
L.  Reade,  in  the  possession  and  under  the  control  of  said 
Robert  Reade,  as  legatee,  devisee,  executor  or  otherwise, 
and  that  the  same  may,  under  the  direction  of  this  court, 
be  delivered  over  to  a  receiver,  who  the  said  plaintiff  prays 
may  be  appointed  by  this  court,  with  the  usual  power  to 
hold,  manage  and  control  the  estate  and  assets  of  said 
Robert  L.  Reade,  pending  the  account  to  be  taken  in  the 
premises,  he  giving  such  security  as  the  court  may  direct ; 
and  also  that  an  account  may  be  rendered  and  taken  of  the 
trust  of  said  Robert  L.  Reade  in  reelect  to  the  [woperiy  and 
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estate  of  said  plaintiff  so  managed  by  said  trustee,  as  herein- 
before set  forth,  and  of  the  rents,  profits,  income,  value  and 
interest  thereof,  and  all  lots,  parcels  and  tracts  o£  land,  of 
which  he  died  seized,  belonging  originally  to  said  trust,  or 
taken  as  security  for  the  purchase  money  thereof,  or  re- 
purchased by  said  Robert  L.  Reade  in  part  payment  of  the 
same,  may  be  decreed  to  belong  to  the  said  plaintiff;  and 
that  all  securities,  bonds,  mortgages,  stocks  and  other  per^ 
sonal  assets,  arising  out  of  or  connected  with  said  trust,  as 
the  proceeds  thereof,  may  in  like  manner  be  decreed  to 
belong  to  the  said  plaintiff,  and  that  said  Robert  Reade,  or 
such  other  person  as  may  qualify  on  said  will,  may  be  deh 
creed  to  assign  and  transfer  the  same.  And  also  that  a 
foil  account  of  the  management  of  said  trust  and  of  all 
matters  relating  thereto  being  taken,  and  the  amount 
ascertained  to  be  justiy  due  the  plaintiff,  over  and  above 
all  taxes,  charges  and  disbursements  paid  by  said  Robert 
L.  Reade  in  respect  to  the  same,  payment  and  satisfaction 
of  such  balance  may  be  decreed  out  of  the  general  estate 
and  property  of  said  testator.  And  in  the  mean  time,  and 
until  a  receiver  be  appointed  to  hold  said  property,  that 
an  injunction  may  issue  out  of  this  court  prohibiting  and 
restraining  the  said  Robert  Reade  firom  selling,  conveying, 
mortgagiog,  or  in  any  way  incumbering  or  disposing  of 
any  real  estate  standing  and  being  in  the  name  of  said 
Robert  L.  Reade  at  the  time  of  his  decease,  and  also  fix>m 
selling,  disposing,  assigning  or  transferring,  or  in  any  way 
meddling  with,  the  bonds,  mortgages,  stocks  securities, 
and  other  personal  assets,  belongmg  to  the  estate  of  said 
Robert  L.  Reade,  deceased. 

And  that  the  said  plaintiff  may  have  such  other  and 
such  further  relief  in  the  premises  as  may  be  just  and 
equitable,  and  as  this  court  may  direct. 

THOMPSON  &  WEEKS, 

PlavaijPi  Attorneys* 
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(  No.  78. ) 

Against  an  insurance  company  which^  by  its  agents  had 
agreed  to  effect  an  insurdnce^  but  before  doing  so  loss  had 
occurred;  praying  relief  in  the  altemative  that  drfendant 
pay  the  loss  ot  be  compelled  to  execute  a  policy  pursuant  to 
its  agreement. 

SUPREME  COURT— Renmelaeb  County. 


Tbtodore  N.  DtTiion 
The  Utio*  Lire  Stock  Intimnee  Gomfmny. 


The  plaintiff  abovenamed,  complaining  of  the  said 
defendants,  says,  that  the  said  defendants  are,  and  on  the 
20th  day  of  May,  1864,  were,  a  corporation,  created  under 
and  by  virtue  of  the  laws  of  this  state,  for  the  purpose  of 
effecting  and  with  power  to  effect  insurances  (among  other 
things)  upon  live  stock.  That  the  said  defendants  located 
their  place  of  business  at  Utica,  in  the  county  of  Oneida, 
and  at  the  times  aforesaid  were  engaged  in  the  aforesaid 
insurance  business.  That  Asa  B.  Cleveland,  at  the  said 
times,  was  the  duly  authorized  agent  of  the  said  defen- 
dants, at  the  city  of  Troy,  in  the  satd  county  of  Rensselaer, 
to  receive,  on  the  behalf  of  the  said  defendants,  applica- 
tions for  insurance,  and  to  issue  certificates  of  the  characr 
tor  hereinafter  mentioned,  and  to  fix  and  receive  premiums 
upon  such  applications  for  insurance,  and  was  so  duly 
authorized  as  the  general  agent  of  the  said  defendants,'  at 
the  city  of  Troy  aforesaid,  to  efifect  insurance  for  the  said 
defendants,  to  receive  proofr  of  and  adjust  losses,  and  to 
do.  and  perform,  at  said  locality,  all  such  matters  and 
things  as  were  requisite  in  the  conduct  of  the  said  business 
of  the  said  defendants.    That  on  the  said  20th  day  of 
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Hay,  18649  this  plaintiff  made  and  delivered  an  applica* 
tion  in  writing  to  the  said  defendants,  through  their  said 
agent  at  the  said  city  of  Troy,  for  insurance  to  the 
amount  of  $S00,  for  the  term  of  one  year  fiom  that  date, 
upon  the  merino  buck,  Powhatan,  then  owned  by  this 
plaintifl^  and  at  the  same  time  paid  to  the  agent  of  defen- 
dants the  sum  of  $27  as  premium  upon  and  for  such 
application ;  that  the  said  agent  of  defendants  then  and 
there  ^receiyed  and  accepted  the  said  application  and  pre- 
mium, and  at  the  same  time,  under  his  hand,  issued  to  the 
plaintiff  a  certificate  and  receipt  in  the  words  and  figures 
following :  ^ 

That  the  said  A.  B.  Cleveland,  as  the  agent  of  the  said 
defendants,  had  fiiU  power  to  receive  the  said  application 
and  premium,  and  to  execute  and  deliver  the  said  certifi- 
cate and  receipt  on  the  behalf  of  the  said  defendants,  to 
wit,  at  the  time  and  place  aforesaid ;  tiiat  no  policy  of 
insurance  was  ever  issued  upon  said  application ;  that  no 
notice  that  said  risk  was  declined  by  the  defendants  was 
ever  given  to  this  plaintiff  or  his  agent  until  after  the 
loss  hereinafter  mentioned ;  that  no  portion  of  the  money 

'  The  foHowiog  \a  %  copy  of  the  certificate : 

The  Uticft  Liye  Stock  Intaranoe  Company.    Receiyed,  of  Theodore 

N.  Dayiflon,  tweotj-eeyen  dolhurt,  premium  on  his  application  to  the 

Utica  Liye  Stock  Inenrance  Co.,  dated  May  20th,  1854,  for  insurance 

on  9300  for  the  term  of  one  year  from  the  2Dth  day  of  May,  1854. 

The  application  will  be  forwarded  forthwith  to  the  company's  office 

for  acceptance.    Insurance  is  efifooted  under  this  certificate  until  a 

policy  is  issued,  if  issued  ten  days,  or  notice  that  the  risk  is  declined 

shall  haye  been  giyen  the  applicant  or  agent,  and  the  money  receiyed 

on  account  of  his  aj^llcation  returned  less  premium  for  tnne  the  risk 

isooyered. 

A.  B.  CLSVELAND, 

Agent  to  receive  apfdicatione^  and  authorized 

to  i$9ue  (M$  certificate. 

Dated  thi$  20th  day  of  May,  1854. 
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aforesaid,  received  on  account  of  said  application,  was  ever 
returned  to  this  plaintiff. 

And  this  plaintiff  further  says,  that  on  or  about  the  16th 
day  of  December,  1854,  the  said  buck,  Powhatau,  died 
from  disease  and  became  a  total  loss  to  this  plaintiff,  to 
his  damage  of  $300  and  upwards.  That  at  the  time  of 
said  application,  and  from  thence  to  the  time  of  said  loss, 
the  said  buck,  Powhatan,  was  the  property  of  this  plaintiff 

And  this  plaintiff  further  says,  that  he  gave  notice  of 
said  loss  to  the  said  defendants,  through  their  said  agent, 
and  also  presented  to  said  agent  proofs  of  said  loss,  to  wit, 
at  Troy  aforesaid,  and  the  said  agent  then  and  there  made 
no  objection  to  such  notice  and  proofr* 

And  this  plaintiff  further  says,  that  he  has  caused 
demand,  on  his  behalf,  to  be  made  of  the  said  defendants 
for  payment  of  said  sum  of  $300,  and  the  said  defendants 
have  refused  to  pay  the  same  upon  the  sole  ground  that 
the  said  defendants  did  n&t  accept  said  risk,  or  undertake 
any  insurance  upon  said  property,  or  incur  any  liability 
therefor. 

Wherefore  this  plaintiff  demands,  as  relief  in  the  pre- 
mises, that  the  said  defendants  be  adjudged  to  pay  to  this 
plauitiff  the  said  sum  of  $300,  with  interest  from  the  said 
16tb  day  of  December,  1854,  or  to  execute  to  this  plaintiff 
a  policy  of  insurance  in  accordance  with  said  application 
and  certificate  and  receipt,  to  bear  even  date  therewith.^ 

^  Althoagh  a  comphunt  cannot  ask  inoonsistent  relief,  jet  altema- 
ttre  relief  can  be  demanded  under  the  Code,  as  well  as  heretofore,  in  a 
bill  in  equity.  It  has  always  been  common  for  the  draftsman  to  frame 
his  bill  with  a  double  aspeisKj^en  he  doubted  the  particular  relief  to 
which  he  considered  the  plaintilF entitled;  so  that  if  the  court  should 
be  agunst  him  under  one  view  of  the  case,  it  may  neyertheless  afford 
him  assistance  in  another.  (Youiig  v.  Edwards  and  others,  II  How. 
Pr.  R.,  201 ;  see  Pleadingsj  296,  367,  368.) 
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And  that  this  plaintiff  may  have  such  other  and  further 
relief  as  to  this  court  may  seem  meet,  with  costs. 

BEACH  &  SMITH, 
Attorneys  for  PlamUff, 


( No.  19. ) 


To  compel  heirS'iU'laWf  and  their  grantees^  unth  notice  of 
plaifU^B  equity f  to  convey  to  plaintiff  certain  real  estate^ 
sold  by  the  ancestor  of  heirs  to  plaintiffs  and  paid  for  and 
possession  delivered  to  him*    Praying  also  an  account  of 
rents  and  profits^  and  for  damages  done  to  real  estate, 
since  plaintiff  vxis  dispossessed  by  defendants. 

SUPREME  COURT— Saratoga  County. 


Walter  J.  Bruoa 

XUn  CUrke,  TboniM  L  Clark^  George  B. 
CUrke,  Eliza  Tbajer,  Henrj  H.  Hathorne, 
and  Seymour  Ainsworth. 


The  plaintiff,  complaining  of  the  defendants,  says,  that 
he  resides  in  the  county  of  Oneida,  and  the  defendants 
reside  in  the  county  of  Saratoga,  in  the  State  of  New- 
York ;  that  in  the  year  1833  one  John  Clarke,  of  Saratoga 
Swings,  in  the  county  last  aforesaid,  was  the  owner  and 
possessor  of  a  certain  house  and  lot  situated  on  Federal- 
street,  in  the  village  of  Saratoga  Springs,  and  described 
Insetting  forth  description'];  that  the  said  John  Clarke  so 
owned  the  said  premises,  subject  to  an  annual  ground  rent 
of  S15,  payable  on  the  first  day  of  April  in  each  and  every 
year  thereafter  to  one  Joel  Clement,  his  heirs  or  assigns; 
that  on  or  about  the  year  first  aforesaid,  the  said  John 
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Clarke,  for  a  valuable  conBideration,  sold  the  said  hooae 
and  lot  to  the  said  plaintiff,  and  then  and  there  delivered 
to  the  said  plaintiff  the  possession  thereof,  and  said  plaintiff 
thereupon  entered  into  the  possession  of  the  said  premises, 
and  by  himself,  his  tenants  and  agents,  remained  in  posses- 
sion of  the  same  down  to  the  latter  part  of  the  month  of 
April,  or  the  month  of  May,  1853,  and  in  each  and  every 
year  duly  paid  the  said  ground  rent,  and  at  his  own  proper 
costs  and  charges  has  paid  and  discharged  all  such  taxes, 
duties  and  assessments  as  were  charged,  assessed  or  imposed 
upon  the  said  premises ;  and  did  all  other  things  required 
by  the  terms  and  conditions  of  the  said  lease  to  be  done 
by  the  said  John  Clarke. 

And  the  plaintiff  says,  that  at  the  time  of  the  sale  and 
delivery  of  the  said  lot,  the  said  plaintiff  paid  to  the  said 
Clarke  a  part  of  the  sum  agreed  upon  between  them  as 
the  purchase  money  for  the  said  premises,  and  at  different 
times  thereafter,  and  previous  to  the  12th  day  of  April, 
1845,  he  paid  to  the  said  John  Clarke  divers  sums  of 
money  thereon ;  and  on  the  day  last  mentioned  he  settled 
with  the  said  John  Clarke,  and  paid  him  in  full  the  princi- 
pal and  interest  then  r^naining  due  thereon ;  that  on  the 
said  12th  day  of  April,  1845,  and  on  divers  days  previous 
thereto,  and  at  the  time  of  the  sale  and  delivery  of  the 
said  lot,  the  said  John  Clarke,  in  consideration  of  the  pre- 
mises, agreed,  to  and  with  the  said  plaintiff,  to  assign  to 
him,  the  plaintiff,  the  lease  by  which  he,  the  said  Clarke, 
held  the  said  lot;  but  the  plaintiff  says,  that  at  the  time 
of  the  said  settlement,  on  the  12th  day  of  April,  1845, 
such  lease  was  lost  or  mislaid,  and  could  not  be  found ; 
and  in  consequence  thereof,  the^d  John  Clarke  did  not 
then  execute  or  deliver  to  the  plaintifl^  the  said  assignment 
thereof  as  he  then  and  there  agreed  to  do;  nor  did  he  ever 
during  his  life  find  the  said  lease,  or  execute  or  deliver  to 
the  plaintiff  an  assignment  thereof. 
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The  plaintiff  further  says,  that  the  said  John  Clarke 
died  at  Saratoga  Springs,  aforesaid,  on  the  6th  day  of  May, 
1846,  and  left  a  widow,  the  abovenamed  defendant,  Eliza 
Clarke,  and  three  children  his  only  heirs-at-law,  the  above- 
named  defendants,  Thomas  L.  Clarke,  George  B.  Clarke 
and  Eliza  Thayer,  the  last  of  whom  was  then  unmarried, 
and  known  by  the  name  of  Eliza  Clarke,  but  has  smce 
then  intermarried  with  one  Mr.  Thayer,  who  is  now 
deceased. 

The  plaintiff  further  says,  that  after  the  decease  of  the 
said  John  Clarke,  but  at  what  time,  he,  the  plaintiff,  ha^ 
no  knowledge  or  information  sufficient  to  fonn  a  belief, 
the  said  Eliza  Clarke  and  the  said  children  and  heirs-at-law 
of  the  said  John  Clarke,  found  or  recovered  the  possession 
of  the  said  lease,  and  in  or  about  the  month  of  May,  1858, 
for  a  valuable  consideration,  they,  the  said  Eliza  Clarke, 
Thomas  L.  Clarke,  G^rge  B.  Clarke  and  Eliza  Thayer,  by 
a  certain  indenture  of  deed,  of  bargun  and  sale  (brought 
here  into  court),  sold,  assigned  and  conveyed  unto  the  said 
defendants,  Heniy  H.  Hathome  and  Seymour  Ainsworth, 
and  their  heirs  and  assigns  forever,  all  their  right,  title 
and  interest,  of,  in  and  to  the  said  indenture  of  lease,  and 
all  their  right,  title  and  interest  in  and  to  the  said  pre- 
mises, and  all  rights,  equities  and  privileges  conferred  by 
the  said  lease ;  and  covenanted  for  themselves,  their  heirs 
and  personal  representatives,  tiiat  the  said  John  Clarke, 
in  his  lifetime,  did  not  do,  and  that  since  his  death  they 
had  not  done,  any  act  or  thing  whereby  the  title  to  said 
lease,  and  the  said  John  Clarke's  interest  in  the  said  pre- 
mises, had  been  or  might  be  in  any  way  impeached, 
impaired  or  incumbered,  and  that  they  had  good  right, 
full  power  and  lawful  authority  to  convey  the  said  lease, 
and  the  leasehold  interest  in  said  premises  thereby  granted, 
in  manner  aforesaid. 
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The  plaintiff  farther  sayB,  that  at  or  aboat  Hie  time  last 
aforesaid,  one  Robert  O.  Walker,  who  was  the  tenant  of 
the  plaintiff,  and  occupied  the  said  premises  as  such  tenant, 
quit  and  surrendered  up  the  same  to  the  said  Eliza  Clarke, 
Thomas  L.  Clarke,  George  B.  Clarke  and  Eliza  Thayer, 
at  their  request  and  by  their  direction,  and  without  the 
knowledge  or  consent  of  the  plaintiff;  and  the  last  named 
defendants  thereupon  delivered  the  ssdd  premises  to  the 
defendants,  Hathome  and  Ainsworth,  who  since  then  have 
had  and  still  have  the  possession  thereof,  and  have  received 
the  rents,  issues  and  profits  thereof,  and  refuse  to  deliver 
or  surrender  the  same  to  the  plaintiff. 

And,  further  complaining,  the  plaintiff  says,  that  the 
said  defendants,  Eliza  Clarke,  Thomas  L.  Clarke,  George 
B.  Clarke  and  Eliza  Thayer,  did  each  and  every  of  the 
'  acts  and  things  above  alleged  to  have  been  done  by  them ; 
and  the  said  defendants,  Hathome  and  Ainsworth,  did  each 
and  every  of  the  acts  and  things  above  alleged  to  have 
been  done  by  them,  all  with  full  notice  and  knowledge 
of  the  facts  heremabove  set  forth. 

And,  further  complaining,  the  plaintiff  says,  that  the 
said  defendants  have  torn  down  and  carried^  away  the 
house  of  the  plaintiff  standing  upon  the  said  lot,  whereby 
tiie  plaintiff  has  been  greatly  damaged. 

Whereupon  the  plaintiff  demands  the  judgment  of  this 
court,  that  the  said  defendants  execute  to  him  a  good  and 
sufficient  conveyance  of  the  said  premises;  and  deliver 
up  to  him  the  possession  thereof,  and  account  to  him  for 
the  rents,  issues  and  profits  thereof,  since  he  was  dispos- 
sessed of  the  same,  as  aforesaid ;  and  pay  to  him  $1,000 
damages  for  the  injuries  done  to  and  the  waste  committed 
upon  the  said  premises  by  the  said  defendants ;  and  that 
the  plaintiff  may  have  such  further  or  other  relief  in  the 
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pranises  as  the  natuie  of  ihe  case  requires,  and  as  shall  be 
agreeable  to  equity  and  good  conscience. 

JAMES  B.  McEEAN, 

Plaintiff^s  Attorney. 


( No.  80. ) 


By  several  legatees^  in  behalf  of  themselves  and  other  legatees 
and  devisees^  against  the  personal  representative  of  the  tes^ 
tator  and  the  residtiary  legatees  and  devisees,  /or  an 
account  of  the  personal  estate,  and  of  the  debts,  lega^nes^ 
4^.i  and  to  have  the  real  estate  sold,  and  the  proceeds, 
together  with  the  personal  estate,  applied  in  payment  of 


the  debts  and  legacies} 


SUPREME  COURT— County  of  Albany. 

IsabelU  MoKenzie^  Roderick  McKenzie  and 

Barbara   his  wife,  Elizabeth   Fergnion, 

widow  of  George  Ferguson,  deoeaaed,  and 

James  Fergoeon,  Elizabeth  Ferguson  and 

Oeorge  Ferguson,  children  of  Jane  Fer- 
guson, deceased, 

ogL 
James  L'Amoureuz,  administrator,  with  the 

wiU  annexed  of  Mary  McKay,  deceased, 
'  Solon  H.  Lathrop  and  Elizabeth  his  wife^ 

Caroline  Jane  Stewarti    and  Hallowell 

Matilda  Stewart 

The  plaintiffib  in  this  action,  as  well  on  their  own 
account  as  on  the  account  of  the  other  legatees  and 

■  The  compbkint  is  from  the  reported  case  of  McKenzie  and  others 
9.  L'Amouretiz  and  others  ( 11  Barb.,  516  ).  It  was  held,  bj  the 
General  Term  of  the  third  district,  that  snoh  an  action  might  be 
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devisees  o>f  Mary  McKay,  deceased,  complain  of  the 
abovenamed  defendants ;  that,  on  the  19th  day  of  Janu- 
ary, 1846,  at  Albany,  in  the  State  of  New-Tork,  one 
Mary  McKay  died,  being  at  the  time  of  her  death  a  resi- 
dent of  the  county  of  Albany,  having  in  her  lifetime  duly 
made  and  published  her  last  will  and  testament  in  wri- 
ting, bearing  date  on  or  about  the  said  19th  day  of  Jan- 
uary, 1846,  which  was  executed  and  attested  as  by  law  is 
required  to  pass  real  and  personal  estate,  a  copy  of  which 
is  hereto  annexed  and  forms  part  of  this  complaint. 

That  the  said  testatrix  departed  this  life  on  or  about  the 
19th  day  of  January,  1846,  without  having  altered  or  re- 
voked her  said  will. 

That  Archibald  Campbell,  the  executor  named  in  the 
said  will,  renounced  and  refused  to  act  as  such  executor. 

That  afterwards,  and,  as  the  plaintifis  are  informed  and 
believe,  in  or  about  the  month  of  August,  1846,  the  said 
wiU  was  admitted  to  probate  by  Anthony  Blancharf,  Esq., 
then  the  surrogate  of  the  county  of  Albany,  as  a  will  of 
personal  and  real  estate,  and  was  thereupon  duly  recorded 
as  such  in  the  office  of  said  surrogate,  as  by  the  record 

brought  bj  one  or  more,  on  behalf  of  themflelyes  and  others,  and  that 
all  might  avail  thenuselyes  of  the  decree ;  and  that  the  rale  has  not 
been  changed  by  the  Code  of  Procedure. 

When  the  question  inyolTed  is  one  of  ^  common  or  general  interoet" 
(  Code,  §  119  ),  the  action  maj  be  brought  bj  one  or  more,  for  the 
benefit  of  all  who  have  such  common  or  general  interest,  without 
showing  that  the  parties  are  very  numerous,  or  that  it  would  be 
impracticable  to  bring  them  all  before  the  court.  The  provision  of 
the  Code,  declaring  that,  when  the  parties  are  very  numerous  and  it 
is  impncticabie  to  bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  the  whole,  applies  indiscriminately 
to  all  actions,  whether  they  involye  questions  of  common  interest  or 
'  not    Per  Hareis,  J.,  ibid. 
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o{  the  said  will  and  the  said  piobate  thereof,  in  the  office 
of  the  add  sunogate^  will  more  folly  appear,  and  to  which 
the  plaintifb  for  greater  certainty  refer. 

That  after  the  said  probate  of  the  said  will,  and  on  or 
about  the  —  day  of  August,  1846,  letters  of  administration, 
with  the  will  annexed,  were  issued  by  the  said  surrc^ate 
to  the  abovementioned  James  UAmoreux,  who  duly 
qualified  and  entered  upon  the  duties  of  such  administra- 
tipn,  and  by  virtue  thereof  possessed  himself  of  the 
personal  estate  of  the  said  testatiiz,  and  thereupon  became 
liable  to  pay  the  ddOi  atti  legaciei  of  the  said  Mary  McKay  f 
deceasedf  in  the  manner  therein  directed. 

That  the  abovenamed  pkdntiffi,  Isabella  McKeniie, 
Barbara  McEenzie,  wife  of  Roderick  McEenzie,  Elizabeth 
Ferguson,  widow  of  G^rge  Ferguson,  deceased,  and  James 
Ferguson,  Elizabeth  Ferguson  and  Gborge  Fergiason,  chil* 
dren  of  Jane  Ferguson,  deceased,  are  the  legatees  provided 
for  in  said  will,  and  are  entitled  to  the  payment  of  the  lego* 
dee  therein  bequeathed  to  them  respectively*^ . 

And  the  plaintiffis  further  state,  that  they  are  informed 
and  believe  that  the  said  L' Amoreux  alleges,  and,  as  they 
believe,  truly,  that  the  said  testatrix  has  left  personal  pro- 
perty to  a  small  amount,  but  not  to  an  amount  sufficient 
to  disd^arge  the  funeral  expenses  and  just  debts  of  the  said 
testatrix,  and  to  pay  the  legacies  provided  for  in  said  will; 
but  that  said  testatrix  has  left  certain  real  estate  in  the 
city  of  Albany,  of  the  value  of  at  least  $4,000,  and  which 
is  described  as  follows:  IDescribing  the  premises.} 

And  the  plaintiffii  aver,  that  they  have  not  received  the 
said  legacies  due  to  them  as  aforesaid,  nor  has  either  of 
them  received  the  same,  or  any  part  or  portion  thereof. 

'  Theae  passages  in  italics  are  merely  allegatioDa  of  conclasiona  of 
law,  and  are  sa'perfluous, 

43 
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And  the  plaintifis  ftirther  state,  that  they  have  repeat- 
edly applied  to  the  said  defendant,  James  L'Amofeux,  and 
requested  him  to  come  to  a  just  and  true  account  of  his 
administration  of  the  said  estate,  and  to  pay  and  dischaige 
the  debts  and  legacies  to  the  persons  entitled  thereto 
respectivdy,  and  to  cause  the  said  real  estate,  or  so  mnch 
thereof  as  might  be  necessary  for  that  purpose,  to  be  sold 
and  the  proceeds  applied  to  the  payment  of  the  same;  but 
the  said  L'Amoreux,  as  such  administrator,  reftised  and 
still  refuses  to  comply  with  such  application  of  the  plain- 
tiffi,  alleging  and  claiming  that  said  legacies  are  not  a 
charge  on  said  real  estate,  and  are  not  entitled  to  payment 
out  of  the  same,  whereas  the  plaintifb  expressly  charge 
the  contrary  thereof  to  be  true. 

And  the  plaintifis  forther  state,  that  after  the  making 
of  the  said  wiU  by  the  said  Mary  McKay,  deceased,  and 
afiter  the  death  of  the  said  Mary  McKay,  the  said  Elizabeth 
Stewart,  who  is  described  in  said  wiU  as  a  niece  of  the  late 
Lachlan  Stewart,  and  is  one  of  the  residuary  legatees 
named  therein,  intermarried  with  one  Solon  H.  Lathrop, 
now  of  the  city  of  Buffalo,  in  this  state,  and  that  the  said 
Solon  H.  Lathrop  and  Elizabeth  his  wife,  and  also  the  said 
Caroline  Jane  Stewart  and  Hallowell  Matilda  Stewart, 
who  are  the  residuary  legatees  named  in  said  will,  refuse 
to  consent  to  such  sale  of  said  real  estate,  and  the  pay- 
ment of  the  debts  and  legacies  prodded  for  in  said  will 
out  of  the  proceeds  of  such  sale,  claiming  and  maintaining 
that  the  said  legacies  are  not  a  charge  on  such  estate ; 
whereas  the  plaintifis  aver  and  claim  that,  by  the  terms  of 
said  will,  the  said  legacies  are  a  charge  on  such  real  estate, 
and  that  they  are  entitled  to  payment  out  of  the  same. 

Whereupon  the  plaintifis  demand  judgment  against  the 
defendants,  and  that  the  wiU  of  the  said  testatrix  may  be 
established,  and  the  trusts  thereof  performed  and  carried 
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into  execution^  and  that  an  account  may  be  taken  of  the 
personal  estate  and  effects  of  the  said  teetatrixi  and  of 
the  rents  and  profits  of  her  real  estate,  and  of  the  mone3r8 
arising  from  the  sale  thereof  (if  any  have  been  made) 
which  have  come  to  the  hands  of  the  said  adnlinistrator, 
or  to  the  hands  of  any  other  person  or  personSi  by  his 
ordor  or  for  his  use ;  and  also  an  account  of  the  debts, 
legacies  and  funeral  expenses  of  the  said  testatrix ;  and 
that  the  real  estate  may  be  sold  by  and  under  the  direction 
of  this  honorable  court,  and  that  the  proceeds  thereof, 
together  with  the  personal  estate,  may  be  applied  in  due 
course  of  administration  to  the  pajrment  of  all  just  debts 
and  legacies,  as  provided  and  directed  in  and  by  said  will ; 
and  that  a  receiver  may  be  appointed  to  take  charge  of 
the  said  real  and  personal  estate  of  the  said  Mary  McKay, 
deceased,  with  the  usual  powers  of  receivers  in  such  cases, 
and  that  the  plaintifb  may  have  such  other  and  further 
relief  as  to  the  court  shall  seem  meet  and  agreeable  to 
equity. 

STEVENS,  EDWAKDS  4  MEADS, 

Plaintiffs*  Attorneys. 
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( No.  81. ) 

By  a  creditor  of  a  corporation  that  hoi  been  imolvent  for 
more  than  a  year,  to  charge  the  directon,  indwidtuUlyf 
under  %%S  and  4,  chap.  361,  Laws  ^1831;  praying  that 
iueh  corporation  may  be  declared  to  have  been  »o  di$folvedt 
and  that  said  directors,  individually,  pay  the  debt. 

SUPREME  COURT— Washinoton  Codmtt. 

Samuel  T.  Tisdale 

JoDAthan  S.  Beaeh,  Frederic  D.  Hedgman,  ^ 
Daniel  W.  WiDg,  Buaaell  W.  Pratt  and  J 
Simeon  Mean.' | 

The  complaint  of  Samuel  T.  Tisdale,  plaintiff^  against 
the  defendants  abovenamed,  respectively  states,  that  here- 
tofore, on  the  4th  day  of  June,  1846,  a  corporation,  known 
and  distinguished  as  The  Hudson  River  Iron  and  Machine 
Company,  was  duly  organized,  under  and  by  virtue  of  the 
provisions  of  an  act  entitled  *<An  act  relative  to  incor- 
porations for  manufacturing  purposes,"  passed  March  22d, 
1811,  located  at  Fort  Edward  in  said  county,  the  object 
whereof  was  manufacturing  iron  and  other  articles,  the 

^  The  actioD  was  originally  oommenoed  against  the  above  defendants, 
and  the  corporation,  The  Hudson  River  Iron  and  Machine  Go. ;  and  the 
complaint  did  not  allege  that  the  company  had  remained  insolvent  and 
aospended  business  for  one  whole  year.  The  defendant  demurred  for 
improper  joinder  of  parties,  and  that  the  complaint  did  not  state  &cts, 
&c ;  and  the  demurrer  was  sustained  at  Special  Term  mamly  on  the 
latter  ground,  with  liberty  to  amend  by  striking  out  the  company  as 
a  defendant,  and  this  decision  affirmed  by  the  Qenend  Term  of  the 
4th  District.  The  precedent  is  now  framed  according  to  that  decision, 
the  name  of  the  company  as  defendant  being  omitted,  and  the  allega- 
tions in  italics,  on  page  343,  added. 
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capital  stock  of  which  was  $13,000,  divided  in  130  shares 
of  $100  each. 

That  on  the  17th  of  August,  1853,  the  said  Hudson 
River  Iron  and  Machine  Company,  at  the  city  of  New- 
York,  purchased  of  the  plaintiff  certain  Scotch  pig  iron, 
of  the  value  of  $2,030,  for  and  in  consideration  of  which 
they  then  and  there  made  and  delivered  to  the  plamtiff 
their  promissory  note  in  writing,  under  the  hand  of  Simeon 
Hears,  their  duly  authorized  treasurer,  for  the  sum  of 
$2,030,  whereby,  six  months  after  date,  for  value  received, 
they  promised  to  pay  to  the  order  of  S.  Meais  $2,030,  at 
the  Bank  of  Fort  Edward,  and  which  note  was  then  and 
there  duly  endorsed  by  the  said  Hears,  and  delivered  to  * 
the  said  plamtiff. 

That  about  the  time  of  the  maturity  of  said  note,  to  wit, 
on  the  18th  day  of  February,  1854,  the  said  The  Hudson 
River  Iron  and  Hachine  Company,  at  the  city  of  New- 
York,  in  consideration  of  said  purchase  of  said  iron,  and 
in  part  renewal  of  said  note,  then  and  there  made  and 
delivered  to  the  said  plaintiff  their  promissory  note  in 
writing,  under  the  hand  of  Simeon  Hears,  their  duly 
authorized  treasurer,  for  the  sum  of  $1,016,  whereby 
three  months  after  date,  for  value  received,  they  promised 
to  pay  to  the  order  of  S.  Hears  $1,016,  with  interest,  at 
the  Bank  of  Fort  Edward,  and  which  note  was  then  and 
there  duly  indorsed  by  the  said  Hears,  and  delivered  to 
the  said  plaintiff. 

And  the  said  plamtiff  further  states,  that  the  said  note, 
bearing  date  the  18th  day  of  February,  1864,  and  paya- 
ble three  months  after  date  at  said  Bank  of  Fort  Edward, 
was  not  paid  at 'maturity,  or  any  part  thereof,  and  he 
caused  an  action  to  be  brought,  to  recover  the  amount 
thereof,  in. the  Supreme  Court,  in  his  favor  as  plamtiff 
against  the  said  corporation  as  defendant,  and  such  pro- 
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ceedings  were  thereupon  had,  that  on  the  11th  day  of 
August,  1854,  judgment  was  duly  recovered,  in  &ror  of 
said  plaintiff  against  said  defendant,  for  $1,097.04,  dama- 
ges and  costs,  and  the  roll  thereof  was,  on  that  day,  duly 
signed  and  filed,  and  such  judgment  docketed  in  the  office 
of  the  clerk  of  the  county  of  Washington ;  tiiat  thereafter, 
and  on  the  11th  day  of  August,  1854,  an  execution  was 
duly  issued  to  the  sheriff  of  said  county  of  Washington, 
directing  him  to  levy  the  amount  of  said  judgment,  with 
interest  fix>m  the  recovery  thereof,  as  aforesaid,  of  the 
personal  property  of  the  defendant,  and  if  sufficient  could 
not  be  found,  then  out  of  the  real  properly  belonging  to 
said  defendant  on  the  day  the  judgment  was  docketed  as 
aforesaid,  or  at  any  time  thereafter ;  that  satd  execution 
was  subsequently,  and  on  the  14th  day  of  September, 
1854,  or  thereabouts,  duly  returned  by  said  sheriff  to  the 
clerk's  office  aforesaid,  wholly  unsatisfied. 

[TA6  complaint  here  set  out  various  other  demands;  and 
the  recovery  y  in  like  manner  a^  above^  qfjudgmentf  issuing  and 
return  of  execution^  4^.] 

And  the  said  plaintiff  further  states  that  said  judgments, 
and  each  and  every  of  them,  stiU  r^nain  in  full  f<»ce, 
wholly  unpaid  and  unsatisfied. 

And  the  said  plaintiff  further  states,  that  the  said  cor- 
poration, immediately  after  its  formation,  as  aforesaid, 
commenced  the  business  for  which  it  was  incorporated, 
and  continued  such  business  till  the  25th  day  of  May, 
1854,  when  it  was,  and  ever  since  has  been  and  now  is, 
wholly  insolvent,  and  unable  to  pay  its  just  debts  and 
liabilities,  and  its  business  thereupon  wholly  ceased.  And 
he  further  states,  that  said  corporation  has  not,  since  said 
25th  day  of  May,  aforesaid,  done  any  manufacturing  busi- 
ness whatever,  but,  on  the  contrary,  ceased  the  same 
entirely,  and  was  then,  and  now  is,  totally  insolvent 
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That  the  said  corporation,  by  the  facts  aforesaid, 
became  and  was  dissolved)  at  the  time  last  aforesaid. 

That  said  corporation  has  remained  wholly  insolvent  for 
one  whole  year  immediately  preceding  the  commencement  of 
this  action^  and  for  one  year  immediately  preceding  the  comr 
mencement  of  this  action  has  neglected  and  refused  to  redeem 
its  notes  and  other  evidences  of  debt  in  specie  or  other  lawful 
money  of  the  United  States^  and  hasjforone  year  immediately 
preceding  the  commencement  of  this  a^ion^  suspended  and 
entirely  ceased  the  ordinary  business  as  such  incorporation^ 
and  haSf  for  one  year  immediately  preceding  the  commence^ 
ment  of  this  action,  entirely  ceased  aU  business  of  said  incor^ 
porcuion* 

And  he  further  states,  that  when  the  said  indebtedness 
was  contracted  to  the  said  plaintiff,  and  every  part  thereof, 
the  said  defendants,  Jonathan  S.  Beach,  Frederic  D.  Hodg- 
man,  Daniel  W.  Wing,  Russell  W.  Pratt  and  Simeon 
Mears,  were  the  trustees  and  directors  of  said  corpora- 
tion, and  continued  so  to  be  till  long  after  the  whole 
thereof  had  been  contracted ;  and  that  when  the  said 
indebtedness  was  contracted,  the  total  amount  of  the  debts 
of  said  corporation,  at  that  time  owing  by  said  corpo- 
ration for  deposits,  or  bond,  bill,  note  or  other  contract, 
over  and  above  the  actual  deposits  with  the  said  company, 
exceeded  three  times  the  amount  of  the  capital  stock  of 
said  corporation,  actually  paid  in;  and  the  persons  last 
aforesaid,  at  the  time  last  aforesaid,  were  the  directors, 
under  whose  administration  the  same  happened,  as  last 
aforesaid,  and  did  not,  nor  did  either  of  them,  cause  their 
or  either  of  their  dissent  to  be  entered  at  large  on  the 
minutes  of  the  said  board  of  directors  at  the  time  the 
same  happened,  and  were  each  and  every  of  them  present 
at  the  time  the  same  did  happen,  as  last  aforesaid ;  that 
such  debts,  so  then  owing  as  last  aforesaid,  amounted. 
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over  and  above  the  debt  and  demand  of  the  said  plaintiff, 
to  at  least  the  sum  of  $80,000.  And  the  said  plaiiaiff 
insists  that  the  individual  defendants  ahovenamedf  iherdy^  by 
nirtue  of  the  statutes  relatioe  to  incorporations^  became  and 
are  liable  to  the  said  plaintiff'/or  his  several  debts  (foresaid  ^ 
And  the  said  plaintiff  demands  judgment,  that  the  said 
The  Hudson  River  Iron  and  Machine  Company  may  be  judi* 
ciaDy  declared  to  have  b^n  dissolved  at  the  time  afore- 
said, and  that  the  said  defendants  may  be  required  to  pay 
to  the  said  plaintiff  the  amount  of  his  several  judgments, 
with  interest  and  costs,  and  that  he  may  have  such  othor 
or  further  relief  as  shall  be  deemed  just,  with  his  costs. 

HUaHES  &  NORTHUP, 

Plaintiff^s  Attorneys* 

>  Thia  18  *  mere  leg«l  inftreDoe,  and  is  mmeoenaiy  and  improper. 
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(  No.  82. ) 

Complaint  in  the  nature  of  an  auiita  querela^  aching  that  a 
judgment  which  has  been  satisfied  may  be  adjudged  to  be 
discharged  and  extinguished^  and  that  the  plaintiff  therein 
may  be  enjoined  from  proceeding  on  an  execution  upon 
such  judgment*^ 

SUPREME  COURT— Saratoga  County. 


Durliog  P.  MAllory 
OffL 

TitcM  Norton  uid  John  Soott 


The  plaintiff  complains  of  the  defendants,  for  that  on 
the  Slat  day  of  March,  1863,  the  defendant,  Titos  Norton, 
conunenced  an  action  against  the  plaintiff  before  John 
Giffi>rd,  Esq.,  th^i  and  still  a  justice  of  the  peace  in  the 

*  The  oase  is  reported  21  Barb^  424,  and  the  Mowiog  is  an  extract 
firom  the  opinion  at  the  General  Tenn : 

"  An  audUa  querela  is  where  a  defendant  against  whom  judgment 
is  reooTered,  and  who  is  therefore  in  danger  of  ezecation,  maj  be 
relieyed  npon  good  matter  of  discharge,  iohich  has  happened  since 
the  judgmentj  as  if  the  plaint  has  ghren  a  general  release,  or  if  the 
defendant  has  paid  the  debt  to  the  plaintiff  without  procuring  satis- 
faction to  be  entered  on  the  record,  and  where  the  party  has  had  no 
opportonitj  of  pleading  it,  Ac.  In  all  such  oases  an  audita  querda 
lies,  in  the  nature  of  a  bill  in  eqnitj,  to  be  reUered  against  the 
oppression  of  the  plaintiff.  (  3  Black.  Com.,  305. )  This  remedy  seems 
to  hare  been  adopted,  in  oaat  state,  with  the  common  law  (  2  John. 
Gas.,  268,  261;  1  John.,  632;  9  id.,  221;  17  id.,  484;  4 id.,  191), 
and  in  other  states.  (10  Mass.  Bep.,  lOl ;  17  id.,  163;  20omLBep., 
700.) 

''It  is  not  abolished  bj  the  Code,  bat  preserred.  (Sec.  468;  5 
How.,  61. )  As  matter  of  necesnty,  in  my  Judgment,  it  should  exist 
in  this  case."    Per  Alls*,  J.,  in  Mallory  v.  Norton,  21  Barb.,  43. 

44 
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town  of  Greenfield,  in  the  county  of  Saratoga,  by  sum- 
mons returnable  before  said  justice,  at  his  office  in  said 
town,  on  the  6th  day  of  April  thereafter ;  which  suit  was 
brought  to  recover  damages  for  the  alleged  wrongful 
taking  by  the  plaintiff,  from  the  said  Norton,  of  a  certain 
horse,  and  the  said  Norton  in  said  suit  claimed  to  recover 
$100  damages;  that  said  summons  was  duly  served  upon 
the  plaintiff,  who  appeared  in  said  suit,  and  such  proceed- 
ings were  had  therein  that  afterwards,  to  wit,  on  the  26th 
day  of  April  then  next,  a  judgment  was  rendered  in  said 
action  by  said  justice,  in  favor  of  the  defendant,  Norton, 
and  against  the  plaintiff,  for  $77.89,  damages  and  costs. 

And  the  plaintiff  further  alleges,  on  his  information  and 
belief,  that  prior  to  the  recoveiy  of  said  judgment  in 
favor  of  the  said  Norton,  against  the  plaintiff,  to  wit,  on 
the  15th  day  of  January,  1852,  a  judgment  was  recovered 
against  said  Norton,  in  the  Supreme  Court  of  the  State  of 
New- York,  in  favor  of  Jacob  Van  De6iark  and  Helai  Van 
Demark,  for  $153.38,  damages  and  costs,  which  said  last 
mentioned  judgment  was  duly  docketed  in  the  office  of 
the  clerk  of  Saratoga  county  on  the  day  and  year  last 
aforesaid ;  that  at  the  time  of  the  rendition  of  said  judg- 
ment first  abovementioned,  said  last  mentioned  judgment 
was  still  unsatisfied  to  the  amount  of  $75  and  upwards ; 
that  an  execution  against  said  Norton  was  issued,  on  said 
last  mentioned  judgment,  to  Henry  H.  Hathom,  then  and 
still  sheriff  of  the  county  of  Saratoga,  on  the  27th  day 
of  April,  1853,  to  collect  the  amount  then  remaining  due 
and  unpaid  thereon,  which  then  exceeded  the  sum  of  $75 ; 
that  on  said  27th  day  of  April,  1853,  at  Saratoga  Springs, 
in  said  county,  while  said  last  mentioned  execution  remained 
in  the  hands  of  said  sheriff  and  unsatisfied  as  aforesaid, 
and  before  the  issuing  of  any  execution  by  said  justice  on 
the  judgment  in  favor  of  the  defendant,  Norton,  against 
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the  plaintiff,  the  plaiatiff  paid  to  the  said  sheriff  the  sum 
of  $75|  to  apply  on  said  judgment  in  favor  of  said  Jacob 
and  Helen  Van  Demark,  and  the  sheriff  executed  and 
delivered  to  the  plaintiff  a  receipt  therefor,  pursuant  to 
section  293  of  the  Code  of  Procedure. 

And  the  plaintiff  further  says,  that  at  the  time  of  said 
*  payment  to  the  sheriff  by  him,  as  aforesaid,  he  was  not 
indebted  to  the  defendant  Norton  in  any  sum,  or  for  any 
oth^  cause  soever,  except  the  judgment  first  before  men- 
tioned ;  that  on  the  27th  day  of  April,  1863,  notice  was 
given,  to  said  Norton  and  the  said  justice,  of  said  payment 
so  made  to  the  sheriff,  as  aforesaid. 

And  the  plaintiff  further  says,  that  afterwards,  to  wit, 
on  the  7th  day  of  July,  1863,  the  said  justice,  on  the 
application  of  the  said  Norton,  as  the  plaintiff  is  informed 
and  believes,  issued  an  execution,  on  said  judgment  against 
the  plaintiff^  for  the  whole  amount  thereof,  to  John  Scott 
the  defendant,  then  and  still  a  constable  of  Greenfield,  in 
said  county ;  that  afterwards,  on  or  about  the  20th  day 
of  July,  1863,  the  plaintiff  paid  to  said  constable  the 
balance  due  thereon,  after  deducting  the  sum  paid  ix>  the 
said  sheriff,  as  aforesaid,  and  specified  in  said  receipt, 
together  with  the  fees  of  the  constable  on  said  execution ; 
that  afterwards,  on  the  21st  day  of  December,  1863,  the 
said  Gifford,  justice  as  aforesaid,  on  the  application  of  the 
said  Norton,  issued  another  execution  on  said  judgment 
against  the  body  of  the  plaintiff  to  the  said  defaidant, 
John  Scott,  requiring  him  to  collect  the  sum  of  $76 
thereon,  and  in  default  thereof  commanding  said  constable 
to  take  the  body  of  the  plaintiff,  and  him  commit  to  the 
common  jail  in  and  for  the  county  of  Saratoga ;  that  both 
of  the  defendants  refuse  to  recognize  said  receipt  of  the 
sheriff  as  a  payment  on  said  judgment,  and  that  said  Nor- 
ton insistB  upon  disregarding  said  payment  to  the  sheriff, 
and  has  directed  the  constable  to  enforce  the  collection  of 
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said  executioDy  and  the  said  Scott  threatens  that,  unless 
the  plaintiff  pays  said  sum  of  $75,  and  his  fees  thereon, 
that  he  will  arrest  the  plaintiff  by  virtue  thereof,  and  him 
Gonunit  to  the  common  jul  of  the  county  of  Saratoga. 
And  the  plaintiff  alleges  that  said  judgment  in  favor  of 
said  Norton  has  been  entirely  paid  and  satisfied  since  its 
rendition,  as  before  stated,  and  that  the  issuing  of  said 
execution  for  said  sum  of  $75  was  erroneous  and  wrongful. 

And  the  plaintiff  forther  alleges,  on  his  information  and 
belief,  that  the  defendant  Norton  is  utterly  insolvent,  and 
that  in  case  the  plaintiff  is  compelled  to  pay  said  sum  of 
$75  again,  the  same  will  be  lost,  as  the  same  could  not 
be  collected  of  the  said  Norton. 

Wherefore  the  plaintiff  demands  judgment  that  the 
said  execution  so  issued  to  the  said  Scott,  as  aforesaid,  on 
the  21st  day  of  December,  1853,  on  said  judgment  by 
said  justice,  against  the  body  of  the  plaintiff,  be  set  aside, 
and  that  said  judgment  be  decreed,  satisfied  and  extinguished, 
and  that  said  defendants  be  each  perpetually  enjoined 
from  enforcing  the  collection  of  said  execution,  and  that 
in  the  mean  time,  and  until  further  ordered  in  the  pre- 
mises,  the  defendant  Scott  may,  by  order  of  this  court, 
be  restrained  from  enforcing  said  execution,  and  from 
arresting  or  attempting  to  arrest  the  body  of  the  plaintiff 
thereon,  and  firom  all  proceedings  by  him  on  said  execution, 
and  that  the  plaintiff  may  have  such  further  or  other 
relief  in  the  premises  as  the  case  requires. 

POND,  LESTER  &  BARTLETT, 

Plaintiff^s  Auameys. 
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(  No,  88.  ) 
CamplaifU  in  the  nature  of  a  bill  of  interpleader^ 

Title  of  the  Cause* 

The  plaintiff  complains  of  the  abovenamed  defendants, 
and  alleges  the  following  facts,  constituting  his  cause  of 
action: 

That  the  plaintiff  is  engaged  in  the  business  of  forward* 
ing  and  transportation  of  merchandise  at  the  city  of 
Albany,  where  he  has  a  freight  warehouse  or  depot. 

That  in  the  month  oi  January,  1868,  the  plaintiff 
received  from  the  defendant,  A.  B.,  of  the  city  of  New*- 
York,  five  several  boxes  of  merchandise,  to  wit:  [27e* 
Mcribing  them  generaily],  consigned  to  the  plaintiff  with 
instructions  to  deliver  the  same  to  the  defendant,  C.  D^ 
or  to  his  order,  on  payment,  by  him,  of  freight^  charges, 
and  expenses. 

That  on  the  receipt  of  said  merchandise,  the  plaintiff 
delivered  to  said  defendant,  C.  D.,  the  bills  of  lading 
thereof,  and  received  from  him  the  amount  of  the  freight, 
charges,  and  expenses  on  said  mercbandisey  and  gave  him  a 

'  A  bill  of  interpleader  is  exhibited  when  two  or  more  persons 
cUim  the  seme^  debt,  duty  or  other  thing  from  the  plaintiff  bj 
different  or  separate  interests,  and  he  not  knowing  to  which  of  the 
clainumts  he  ought,  of  right,  to  render  the  debt  or  other  thing,  fears 
that  he  may  %nSeit  injury  from  their  oonflicting  claims,  and  thereupon 
prays  that  they  may  be  compelled  to  interplead  and  state  their  several 
chums,  so  that  the  court  may  adjudge  to  whom  the  debt,  duty  or  othet 
thing  belongs.  (Story  Plead.,  §  291.) 

A  mere  daim  is  a  ground  of  interpleader,  and  there  is  nothing  in 
the  Code  which  takes  away  the  right  to  resort  to  this  remedy.  The 
remedy  prescribed  by  §  122  is  merely  concurrent  (Beck  «.  Stephani,  9 
How.,  193.) 
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receipt  therefor,  and  at  the  same  time  received  fiom 
said  defendant  written  directions  to  deliver  two  of 
said  boxes,  to  wit :  [Speci/ying  thetn]^  to  the  defendant,  £• 
F.,  at  his  store  in  the  city  of  Albany,  and  the  balance 
thereof  to  the  defendant^  C.  D.,  at  his  store  in  the  city  of 
Albany. 

That  on  the  same  day,  and  before  any  of  said  boxes 
were  delivered,  the  said  plaintiff  was  notified  by  the  said 
defendant,  A.  B.,  on  his  own  behalf,  and  on  behalf  of 
the  defendants,  G.  H.  and  E.  L.,  not  to  deliver  op  or  part 
with  the  possession  of  said  goods,  or  any  part  thereof, 
inasmuch  as  they,  the  said  defendants,  claim  to  be  still  the 
owners  of  said  merchandise,  to  wit,  the  said  defendant,  A. 
B.,  of  &c.,  [stiUing  what pari]^the  said  defendant  O.  H.,  of 
[stating  what  pari\y  and  the  said  defendant  E.  L.,  of 
\ttaUng  what  pari]^  and  notifying  the  plaintiff,  further, 
that  said  defendant,  A.  B.,  had,  by  fraud,  procured  the 
sale  of  said  goods  to  him  by  said  defendants,  with  the 
intention  of  cheating  and  defrauding  the  defendants  oat 
of  the  possession  thereof,  and  of  their  property  therein, 
and  that  said  defendants  claim  that  said  sale  was  fraudu- 
lent and  void,  and  that  they  were  and  are  stiU  the  owners 
of  and  entitled  to  the  possession  of  said  goods. 

That  on  the  next  day  the  said  defendants,  C.  D.  and  £• 
F.,  called  on  plaintiff  and  demanded  the  delivery  of  said 
goods  and  claimed  to  be  the  owners,  and  entitled  to  the 
possession  thereof,  in  the  proportions  above  set  forth, 
which  delivery  the  plaintiff  refused  to  make,  and  said 
defendants  threaten  to  commence  separate  actions  against 
him  to  recover  such  possession. 

The  plaintiff  avers,  that  he  is  still  in  possession  of  said 
goods ;  that  he  claims  no  interest  whatever,  therein ;  that 
this  action  is  brought  solely  to  protect  his  own  rights  and 
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interests,  and  not  by  collusion  with  the  defendantSi  or 
either  or  any  of  them.^ 

Wherefore  the  plaintiff  demands  that  the  said  defen- 
dants may  be  required  to  interplead  together,  and  settle 
their  conflicting  claims,  and  that  it  may  be  adjudged  to 
which  of  said  defendants,  respectively,  the  said  property 
and  merchandise  belongs,  and  in  what  proportions,  and 
that  said  pluntiff  may  be  absolved  from  all  claims  and 
liabilities  in  respect  thereto ;  and  that  said  defendants,  and 
each  of  them,  may  be  restrained  from  taking  possession  of 
said  property,  or  any  part  thereof,  or  from  conmiencing 
any  action  against  the  plaintiff  in  respect  thereto;  and 
tiiat  a  receiver  '  may  be  appointed  by  the  court,  with  the 
usual  powers,  to  take  possession  of  said  goods  and  mer- 
chandise, pending  the  litigation,  and  until  the  fiirther 
order  of  the  court,  and  for  such  other  or  further  relief  as 
to  the  court  shall  seem  proper,  with  costs  of  action,  to  be 
charged  on  the  property  in  dispute,  or  which  shall  come  to 
the  hands  of  such  receiver. 

^  Ab  to  the  oeocmty  of  inserting  these  tUegations,  see  opinion  of 
the  conrt,  in  Beck  v.  Stephani  (  9  How.,  197. )  It  matters  not  in  what 
capacity  the  plaintiff  has  incurred  the  debt,  liability,  &o.,  whether  aa 
stockholder  or  tenant,  or  an  ordinary  agent  or  public  officer,  or  as  an 
accidental  recipient  of  the  property,  fie  has  a  right  to  claim  the 
interrention  of  the  court  for  his  complete  indemnification  and  relief. 
( Ibid. )  But  if  he  has  parted  with  the  property,  he  cannot  sustain  an 
interpleading  bill  upon  an  undertaking  to  pay  over  the  value  to  the 
party  entitled.  (  1  Mer.,  405 ;  2  Yea.  ft  B.,  334  ) 

*  This  seems  to  be  the  proper  prayer,  in  case  tangible  property, 
other  than  money,  is  the  subject  of  the  suit.  (  Beck  v.  Stephaoi,  9 
How.,  193.  )  If  the  subject  of  the  suit  is  money  in  the  plaintiff's 
hands,  he  must  bring  it  into  court ;  or,  if  money  to  become  due,  he 
must  offer  to  bring  it  into  court,  and  must  so  allege  hi  his  complaint. 
(  8tory^$  Eq.  Phadmg$^  {  291.  ) 
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(No.  88.) 

SupplemeiUdl  catnplairUf  making  an  additional  party  dtfe 
dant  and  alleging  /a/:ts  at  to  such  dtfendant  of  tokich 
plaintiff  was  ignorant  when  hiifotmer  pleading  was  modem 
The  original  complaint  is  given  ante^  No*  34. 

SUPERIOR  COURT— Op  the  Cnr  of  Nbw-Yok^. 


Beigamin  F.  Hunt 
Williftin  Mootrj  and  Jant  R  Mootry  bit  iritt. 


Benjamin  F.  Hunt,  plaintifi^  by  way  of  supplement  to 
the  complaint  herein,  by  leave  of  the  court  for  that  pur- 
pose first  had,  complains  and  alleges : 

First.  That  thi;  action  was  conunenced  against  William 
M6otry  alone,  on  the  7th  day  of  November,  1855,  by  the 
personal  service  of  the  summons  and  complaint,  as  the 
plaintiff  is  informed  and  believes,  to  which  complaint  the 
plaintiff  refers  as  if  the  sarnie  were  herein  repeated,  and  as 
part  of  this  supplemental  complaint. 

Second.  That  on  or  about  the  6th  day  of  December, 
1855,  the  said  WiUiam  Mootiy  put  in  his  answer,  in  which 
he  claims,  among  other  things,  that  Jane  B.  Mootry,  the 
wife  of  the  said  William  Mootry,  has,  ever  since  February 

^  The  complaint  is  made  under  section  177,  of  the  Code.  A  supple- 
mental complaint  is  also  allowed  and  necessary,  by  section  121,  in  case 
of  death,  marriage  or  other  disability  <^  a  party  to  continue  the  action, 
after  one  year,  by  oi^  against  his  representatire  or  snooessor  in  interest. 
The  precedent  given  may  be  readily  adapted  to  the  case  of  a  supple- 
mental complaint  under  section  121.  As  to  the  nature  and  form  of  a 
supplemental  complaint,  and  what  it  should  contain.  (See  PUadmgt 
378  *  383.) 
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or  March,  1864,  held  and  possessed  the  paintings  mentioned 
in  the  complaint  as  her  own  property,  free  from  all  con- 
trol or  interference  by  or  on  the  part  of  her  husband,  and 
that  the  same  are  not  in  his  possession  or  under  his  control, 
which  claim,  the  plaintiff  insists,  is  wholly  unfounded  in 
law  and  fact.  . 

Third.  That  until  the  said  answer  the  plaintiff  was 
ignorant  of  the  said  claim  of  *the  said  Jane  B.  Mootry. 

Wherefore  the  plaintiff  demands  judgment,  as  in  the 
original  complaint  d^nanded,  and  that  the  defendants  and 
each  of  then^  restore  the  said  paintings  to  the  plaintiff; 
and  that  a  receiver  may  be  appointed  by  the  court  to  take 
the  custody  and  immediate  possession  thereof,  during  the 
pendency  of  this  action,  and  that  in  the  mean  time  the  de- 
fendants and  each  of  them  be  enjoined  from  disposing  of, 
deBtroying,  cottiDg,  mutilating,  Injuring,  concealing  or  «- 
moving  out  of  the  jurisdiction  of  this  court  the  said  paint- 
ings or  any  of  them. 

FIELD  &  SLUYTER, 

Plaintiffs  Attorneys* 

Cmr  AND  County  of  New -York,  «.;  Benjamin  P. 
Hunt,  the  plaintiff,  being  sworn,  saith  that  the  foregoing 
complaint  is  true  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  on  his  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true 

BENJ-  P.  HUNT. 
Sworn  December  11th,  1866, 
before  me. 

Sylvbsteb  Lay, 

Commissumer  of  Deeds. 
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COMPLAINTS  IN  COMMON  LAW  ACTIONS. 

( 1. )  On  Instrumbnt  for  Patmbnt  of  Monet  under  SKcnoN 

162  OF  TBS  Code.' 

(No,  1.) 

On  a  note  or  bondt  for  payment  of  money  only^  betu*een  the 

parties  thereto. 

SUPREME  COURT— Rensselaeb  County. 


A.  B. 

a  D.  and  E.  F. 


The  plaintiff  complains  of  the  defendants,  that  they 
jointly  and  severally  executed  to  him  a  promissory  note 
(or  bond,  &c.,  &c.),  of  which  the  following  is  a  copy: 
[^Set  forth  the  note,  bond  or  other  written  vMtrument^ 

And  the  plaintiff  states,  that  there  is  due  to  him 
thereon,  from  the  defendants,  the  sum  of  S506,  with 

^  By  sectioii  162,  a  complaint  <m  a  written  instmment,  for  the  pay- 
ment if  money  oidyy  is  sufficient  if  it  set  forth  a  copy  of  the  instm- 
ment, with  a  statement  of  the  amount  due  thereon  for  which  the 
plaintiff  demands  judgment.  As  to  oases  in  which  this  form  of  com- 
plaint can  properiy  be  used,  see  note  to  No.  3,  po9iy  p.  358 ;  also 
Pleading$,  226  to  233  $  Marshall  v.  Rockwood,  12  How.,  453. 
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interest  from  the  -^^  day  of,  ftc,  for  which  he  demands 
judgmenti  with  costs  of  action. 

G.  H., 

Plaintiff^s  Attorney. 
Verification  by  Party. 

BensseIiAeb  Countt,  9s:  a.  B.,  the  abovenamedplaintiffy 
being  duly  sworn,  says,  that  the  foregoing  complaint  is 
true  of  his  own  knowledge,  except  the  matters  therein  set 
forth  on  information  and  belief,  and  as  to  those  matters  he 
beliieves  it  to  be  true. 

A.  B. 
Subscribed  and  sworn  before  me,  this  ) 
1st  day  of  Decemher,  1856.         ) 

£•  B*, 
Cajnminianers  of  Deeds^  Troy^  N.  Y. 


[Or  the  foUowing  more  concise  form  may  be  lue^*'] 


SUPREME  COURT— Washington  County. 


A.  K 

a  D. 


The  plaintiff  alleges,  that  there  is  due  him,  from  the 
defendant  in  tlus  action,  the  sum  of  $500,  with  interest 
from,  &C.,  for  which  he  demands  judgment,  with  costs, 
on  a  promissory  note,  of  which  the  following  is  a  copy : 
\Set  forth  copy  of  note."] 

Plaint^s  Attorney. 

Verification  by  Attorney. 

Washington  County,  m  ;  E.  P,,  being  duly  sworn,  says, 
that  he  is  attorney  for  the  plaintiff  in  the  above  entitled 
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action ;  that  the  promiBsory  note,  on  which  this  action  is 
brought,  is  in  the  possession  of  deponent ;  that  the  fore- 
going complaint  is  true  of  his  own  knowledge,  except  the 
matters  therein  set  forth  on  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true ;  that  his  know- 
ledge is  dmved  from  the  defendant,  who  has  admitted,  in 
presence  of  deponent,  that  he  executed  said  note  and  that 
nothing  has  been  paid  thereon  [or  that  deponent  knows 
the  handwriting  of  the  defendant,  &c.,  &c.,  or  whatever 
else  may  be  his  knowledge,  or  the  grounds  of  his  belief.^] 

K  F. 
Subscribed  and  sworn  before  me,  tins 
1st  day  of  December,  1856. 

£•  B*, 

Justice  of  the  Peace. 


( No.  2. ) 


On  bond  for  payment  of  money  by  executor^  4^.,  of  fiaintiff* 


SUPREME  COURT  — Renssblaee  Countt. 


A.  K  and  OL  D.,  ezeeaton^  Ad,  of  the  Utl 
wiU  and  tMtament  of  A.  D.,  deoeased, 

Offt, 

E.  F. 


The  plaintiffs  complain  that,  as  they  are  informed  and 
believe,  the  defendant  C.  F.  executed  to  A.  D.,  in  his  life- 

^  Another  yeriflcation  by  attorney  is  given  ante,  p.  239.  As  to 
the  proper  form  of  such  a  Terification)  see  Treadwell  v.  Fassett  (10 
How.  Pr.  R.,  184) ;  People,  ex  rel.  Smith,  v.  Allen  (14  How.,  334)  ; 
■ee,  also,  Pleadings,  373,  357,  358. 
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timey  a  certain  bond  of  which  the  following  is  a  copy : 
\^Sct forth  copy  of  bond,'] 

That  said  A.  D.  died  on  or  about  the  3d  day  of  May, 
1864,  leaving  a  last  will  and  testament,  wherein  said 
pluntiffi  are  named  executors,  and  that  said  will  has  been 
duly  admitted  to  probate  by  the  surrogate  of  Rensselaer 
county,  and  letters  testamentary  were  issued  to  said 
plaintiffs,  on  the,  &c.,  by  said  surrogate,  and  said  plain- 
tifb  duly  qualified  to  act  as  such  executors.  And  they 
allege  that  there  is  due  to  them,  as  such  executors, 
Ac,  from  said  defendant  on  said  bond  the  sum  of 
$1,000,  with  interest  from  the  date  of  said  bond,  for  which 
they  demand  judgment  with  costs  of  action. 

Plaintiffs*  Attorney • 


( No.  8. ) 


By  indorsee  against  copartners f  on  note  signed  in  name  of 

firm. 

SUPREME  COURT— CoLUMBU  Codnit. 


A.  B. 

a  D.  ABd  K  F. 


The  plaintiff  complains  of  the  defendants,  and  alleges 
that  they  are  partners  in  trade,  under  the  copartnership 
name  of  C.  D.  &  Co.,  and  by  such  name  executed  a  pro- 
missory note,  of  which  the  following  is  a  copy :  ISet  forth 
copy  of  note.'] 
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That  the  payee,  for  value,  duly  endorsed  said  note  to 
the  plaintiff,  and  he  alleges  that  there  is  due  thereon  the 
sum  of,  &C.9  \^as  in  No.  1.}  ^ 

'  The  fbregoing  precedents  aro  drawn  under  section  162  of  the  Code, 
which  makes  a  mere  copy  of  a  written  instrument /or  the  payment  of 
money  otdy^  with  a  statement  of  the  amount  due  thereon,  a  suffident 
complunt.  That  section,  however,  it  would  seem,  does  not  in  strict^ 
ness  apply  to  cases  other  than  those  where  the  parties  to  the  action 
cure  the  oH^iaud  partiea  to  the  contract.  In  most  other  cases  it  is 
still  necessary  to  state  such  facts,  outside  of  the  instrument,  as  show 
the  plaintiff's  interest  in  or  title  to  the  contract,  and  his  right  of 
action  against  the  present  defendant.  (  Bank  of  GFeneva  v  Gulick,  8 
How.  Pr.  lU  51 ;  Mai^all  v.  Rockwood,  12  How.,  452.)  Thus,  in 
No.  2,  a  mere  copy  of  the  note  would  be  insufficient,  without  ayerring 
the  title  of  the  plaintiff^  as  executors.  And  in  the  present  case  the 
copsirtnership  of  the  defendants  and  the  indorsement  of  note  to 
plaintiff  must  be  averred.  So,  if  a  bond  has  been  executed  by  two 
jomt  obUgor$f  and  one  has  died,  his  death  must  be  alleged  in  order 
to  show  the  plaintiff's  right  to  maintain  the  acUon  against  the  surviyor. 

Many  other  examples  might  be  given,  bat  the  foregoing  are  deemed 
sufficient,  and  nuiy  be  readily  adapted  in  practice  to  suit  the  circum- 
stances of  the  particular  case.  For  cases  in  which  it  is  necessary  to 
allege  extrinsic  facts  to  support  the  action  in  a  complaint  firamed  under 
section  162,  see  Pleadings^  226  to  233. 

But  see  note  to  case  of  Pierce  v.  McCUye,  5  Duer,  670  (maintMu- 
ing  the  same  doctrine),  in  which  the  Oourt.of  Appeals  is  sud  unani- 
mously to  haye  reyersed  the  case  of  Prindle  v.  Camthers  (10  How., 
33),  for  the  reason  that  "  If  the  complaint  should  be  held  insufficient 
as  a  oommon  law  pleading,  on  the  ground  that  the  plaintiff  does  not 
make  title  to  the  contract,  it  is  sufficient  under  section  162  of  the 
Code." 


'« 
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(  2. )  On  Monkv  Instruments  not  undkr  Sbotion  162  of  tbm 

Cods. 

(  No.  4. ) 
Complaint  against  maker  and  endorser  of  note* 

SUPREME  COURT— Ontamo  County. 


A.B. 
C.  D.,  &  F.  and  G.  H. 


The  plaintiff  complaiofl  that  the  defendanty  C.  D.,  on 
the  1st  day  of  September,  1856,  at  Geneva,  in  said  coun- 
ty, by  his  promissory  note  in  writing,  for  value  received, 
promised  to  pay  to  the  defendant,  E.  F.,  or  order,  the  smn 
of  $500,  two  months  from  the  date  thereof,  at  the  Ocean 
Bank,  in  the  city  of  New- York,  and  that  said  payee  there- 
upon endorsed  said  note  to  the  defendant,  G*  H.,  who, 
afterwards,  and  before  the  commencement  of  this  action, 
endorsed  the  same  to  the  plaintiff,  and  said  plaintiff'  is  now 
the  lawful  holder  and  ovmer  thererf*^    That  when  said  note 

'  This  allegation  is  ttsuallj  inserted  in  comphdnts  upon  notes  and 
other  written  instroments,  although  it  is  entirely  tmneoesaary,  and 
indeed  superflnoas.  It  is  the  mere  allegation  of  a  conclosion  of  law, 
which  will,  of  itself,  show  no  right  in  the  plaintiff  to  maintain  the 
action.  (Thomas  v.  Desmond,  12  How.,  321.)  That  right  most 
appear  from  the  fiMits  stated  in  the  complaint.  Thus,  in  case  of  a 
promissoiy  note,  Ac.,  payable  to  order,  the  complaint  must  allege  that 
the  payee  endorsed  the  note  to  the  plaintiff.  (  White  v.  Brown,  14 
How.,  282. )  Such  an  averment  implies  not  only  the  writing  of  the 
endorser's  name  on  the  back  of  the  instrument,  but  its  deUvery  to  the 
endorsee.  (Griswold  v.  Laverty,  10  Leg.  Obs.,  316 ;  New-Tork  Marbled 
Iron  Works  v.  Smith,  4  Duer,  362;  Burrill  v.  De  Groot,  5  Duer,  379. ) 
The  same  is  true  as  to  an  averment  that  a  party  <^  made  "  a  promis- 
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became  due  aod  payable,  the  pajrment  thereof  was  duly 
demanded  at  thei  said  Ocean  Bank,^  and  refused,  and  the 
same  was  thereupon  duly  protested  for  non-payment,  and 
notice  thereof  duly  given  to  the  said  endorsers ;'  and  that 
said  defendants  have  never  paid  the  said  note,  or  any  part 
thereof. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendants  for  the  sum  of  $500,  with  interest  thereon 
from  the  4th  day  of  November,  1856,  with  seventy-five 
cents  fees  for  protests,  besides  the  costs  of  this  action.' 

G.  K., 

Plaintiff  ^8  Auomey* 

sory  note  in  writing ;  it  is  equiyalent  to  saying  that  he  signed  it  and 
delivered  it  to  the  payees.  (IhicL)  A  promissory  note  payable  to  bearer, 
or  endorsed  in  blank,  may  be  transferred  by  deliyery  merely;  and 
snch  an  allegation,  therefore,  namely,  that  it  was  sold  or  assigned, 
and  delivered  to  the  plaintiff,  Ae.,  would  foe  sufficient. 

'  This  averment  in  a  complaint,  on  a  note  payable  at  a  particular 
bank,  of  presentment  at  that  place,  is  not  absolutely  necessary, 
though  always  properly  inserted,  even  if  the  defendant  has  funds  ready, 
at  the  place  specified,  to  meet  the  note ;  it  seems,  since  the  Code,  that 
a  general  averment  that  the  note  was  "  duly  presented  "  and  "  duly 
demanded"  is  sufficient.  (  Adams  v.  Sberrill,  14  How.,  207;  Gay  v. 
Paine,  5  How.  Pr.  R.,  107. ) 

'  This  is  an  essential  averment  in  an  action  on  a  promissory  note  to' 
change  the  endorsers  ( 1  Code  R.,  102 ;  7  L^.  Obs.,  23  ),  although 
it  is  not  essential  to  allege  that  the  note  is  still  unpaid.  (  Maynard  v. 
Talcott,  11  Barb.,  365.  )  But  an  averment  that  a  note  was  protested 
is  not  equivalent  to  an  averment  that  it  was  duly  presented  for  pay- 
ment to  the  maker,  and  payment  refused.  (  Pierce  v.  McGlave,  6 
Duer,  670 ;  Schultz  v.  De  Puy,  3  Abbott,  252. ) 

*  If  the  action  had  been  brought  against  the  maker  alone,  of  course 
the  preceding  form.  No.  3,  might  have  been  used.  But  the  contract 
of  endorsement,  it  has  been  held,  is  not  a  contract  for  the  payment 
of  money  only,  within  the  meaning  of  section  162  ( see  Pleadings^ 
229,  and  cases  there  cited ;  Alder  v.  Bloomingdale,  1  Duer,  601 ; 
Pierce  v.  McClave,  5  Duer,  670  ),  and  the  &ct8  which  show  the  legal 
liability  of  the  endorser  must  be  stated. 
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(No.  5.) 
On  a  bank  check  drawn  by  firm^  and  endorsed  to  plaintiff. 

SUPREME  COURT— BEaissELAEE  County. 


E.L.M. 
J.  M.  T.,  O.  T.,  M.  y.  and  a  F.  M. 

The  plaintiff  complains  that  the  defendants,  who  are 
copartners  in  trade,  J.  M.  T.,  G.  T.  and  M.  V.,  by  their 
firm  name  of  J.  M.  T.  &  Co.,  on  the  12th  day  of  Novem- 
ber, 1867,  at  Troy,  New-Tork,  made  a  certain  check  or 
draft  in  writing,  whereby  they  directed  the  Union  Bank  of 
Troy,  thirty  dajrs  after  date,  to  pay  to  the  defendant,  C.  F. 
M.,  the  som  of  S200,  and  the  said  payee  thereof  endorsed 
the  said  check  for  a  valuable  consideration  to  the  plaintiff; 
that  when  the  said  check  became  due  and  payable,  it  was 
duly  presented  for  payment  to  the  said  Union  Bank  of  Troy, 
and  payment  thereof  was  duly  demanded,  but  the  drawers 
had  not  funds  at  said  bank  to  meet  said  check,  and  the 
same  was  not  paid,  and  that  due  notice  thereof  was  given 
to  the  defendant  C.  F.  M. 

And  the  'pLainliff further  <ay«,  thoX  he  is  now  the  lawful  owner 
and  holder  of  the  said  cheeky  and  that  the  defendants  are^  and 
each  of  them  is^  indebted  to  him  thereupon  in  the  sum  ^$200, 
principal^  together  with  interest  from  l&th  December^  1857.^ 

Wherefore  the  plamtiff  demands  judgment  against  the 
said  makers  and  endorser  of  the  said  check,  respectively, 
for  the  said  principal  sum  and  interest,  and  seventy-five 
cents  fees  for  protest,  besides  costs. 

JOHN  L.  FLAGG, 

Plaintiff^s  Attorney. 

^  These  allegations  are  not  neceBaaiy,  and  may  be  omitted. 

46 
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( No.  6. ) 

By  a  copartnership  firm  againtt  another  firm  an  a  drafi 

accepted  and  paid  by  plaintiffs. 

SUPERIOR  COURT  —  Crrr  and  Countt  op  New- Yobk. 

- — ««»«.^ —      "^ 

Henrj  Sujdam,  Jr^  Almet  B«6d  and  Daniel 

B.  Suydam 

agt 

WUliAm  R  Barbw.  0«org6  W.  Girtj  aod 

Jamt  Doran. 

The  complaint  of  the  plaintiffs  shows,  that  heretofore, 
to  wit,  on  the  25th  day  of  November,  1845,  the  defen- 
dants, then  composing  the  firm  of  Barber,  Girty  &  Doran, 
drew  their  certain  bill  of  exchange,  in  said  copartnership 
name,  at  Cincinnati,  in  the  State  of  Ohio,  and  dated  on 
the  day  and  year  last  aforesaid,  and  directed  the  same  to 
the  plaintiffs  at  the  city  of  New- York,  who  then  were, 
and  now  are  copartners,  under  the  firm  name  of  Suydam, 
Reed  &  Co.,  by  which  bill  of  exchange  the  said  defendants 
requested  the  plaintiffs  to  pay  to  the  order  of  said  defen- 
dants, four  months  after  date,  the  sum  of  S5,000,  for 
value  received,  which  bill  of  exchange  the  said  plaintiffs 
afterwards  accepted  and  paid  in  full ;  and  that  no  funds 
were  provided  by  said  defendants,  either  before  or  after  the 
same  was  drawn,  as  aforesaid,  for  the  payment  thereof, 
and  the  said  plaintiffs  have  had  no  funds  of  said  defendants 
at  any  time  in  their  hands  to  pay  the  same. 

Wherefore  the  plaintiffs  demand  judgment  against  the 
defendants  for  $5,000,  and  interest  thereon  from  the  28th 
day  of  March,  1846,  besides  costs. 

MONELL,  WILLARD  &  ANDERSON, 

Plaintiffs*  Auomeys. 
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( 3. )  Complaints,  by  Real  Party  in  Intxrest,  under  Section 

111  OF  THE  Code. 

(No.  Y.) 

^        By  the  assigjiee  of  a  claim  for  the  non^delivery  of  goods 

sold. 

SUPREME  COURT— Albany  County. 


Joha  S.  Perry 

Offt. 

Epbraim  B.  Wheel«r. 


The  plaintiff  complaiDS  of  the  defendant,  and,  on  infor- 
mation and  belief,  avers,  that  on  the  26th  day  of  August, 
1854,  at  the  city  of  Troy,  Rensselaer  county,  one  Lewis 
Elmore  contracted  with  the  defendant  to  purchase  of  said 
defendant  the  foUowiug  amounts  of  lumber,  at  the  follow- 
ing prices  respectively,  viz :  4,160  feet  of  clear  pine,  at 
^4  per  1,000  feet ;  4,779  feet  of  fourths  pine,  at  $34  per 
1,000  feet;  7,319  feet  of  box  pine,  at  $20  per  1,000  feet, 
and  600  pine  boards,  at  17  cents  each,  all  to  be  delivered 
by  said  defendant,  free  of  charge,  at  the  cars  in  Troy  afore- 
said, that  is  to  say,  at  the  place  for  receiving  freight  on 
the  Troy  and  Qreenbush  railroad ;  that,  by  the  terms  of 
said  contract,  said  Elmore  was  to  be  charged  with  the 
sum  of  $2.03,  being  half  the  costs  for  inspection  of  some 
of  said  lumber,  and  he  was  to  be  allowed,  as  a  deduction 
on  the  whole  price  of  said  lumber,  the  sum  of  $5,  for  cash 
which  he  was  to  pay,  and  that,  by  the  said  terms,  the 
said  Elmore  was  to  pay  the  balance  of  said  purchase  price, 
viz.,  $501.54,  by  paying  $250  in  cash,  and  giving  his  note 
for  $251.54,  due  November  28th,  1854;  that  upon  the 
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aforesaid  terms  the  Biuid  defendant  then  and  there  agreed 
with  said  Ehnore  to  sell  to  him,  the  said  Elmore,  the  afore- 
said lumber  on  the  aforesaid  terms,  and  to  deliver  the  same 
as  aforesaid ;  that  thereupon  the  said  Elmore  did  then  and 
there  pay  to  the  said  defendant  the  said  sum  of  $250  in 
cash,  and  did  deliver  to  said  defendant  his,  said  Elmore's, 
note  for  $251.54,  due  November  28th,  1854,  on  the  said 
contract,  which  note  said  Ehnore  has  since  paid  at 
maturity  thereof.  Tet  the  said  defendant,  although  often 
requested,  has  never  delivered  the  said  lumber,  or  any 
part  thereof,  according  to  the  terms  of  said  contract  or 
otherwise,  but  to  do  so  has  wholly  neglected  and  refused, 
and  still  does  neglect  and  refuse.  And  the  plaintiff  further 
avers,  that  afterwards,  and  on  the  1st  day  of  Maich,  1855, 
the  said  Lewis  Elmore  assigned  and  transfi^rred  to  the 
plaintiff  his,  the  said  Elmore's,  claim  and  demand  against 
the  defendant  for  and  on  account  of  the  matters  aforesaid, 
and  for  such  neglect  and  refusal,  and  that  the  plaintiff  is 
now  the  holder  and  ovmer  of  such  claim  and  demand.^ 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $501.54  cents,  with  interest  from 
August  25th,  1854. 

LEARNED,  WILSON  &  BEARDSLEE, 

Plaintiff^s  Attorneys. 

Dcued  March  SOth^  1855. 

^  An  aUegfttion  tlmt  the  plaintiff  ui  the  holder  and  owner  of  the 
demand,  is  insuffioient,  of  itself,  to  show  hit  title  to  sue.  The  facta 
must  be  stated  (as  above),  showing  how  the  plaintiff  became  the 
owner  of  the  demand.  (Thomas  v.  Desmond,  12  How.,  321.) 
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(No.  8.) 

By  a$iignee  ofda\m  against  an  innkeeperj  far  loss  of  money 
contained  in  the  baggage  of  his  guests 

SUPREME  COURT— Rensselaer  Couhtt. 


TbemM  Fowler 
Eliaa  Dorion  aod  WilliMn  Dorlon. 


The  complaint  of  the  abovenamed  plaintiff  respectfully 
shows  to  this  court,  that  the  said  defendants,  Elias  Dorion 
and  William  Dorion,  before  and  at  the  time  of  the  loss 
hereinafter  mentioned  were,  and  from  thence  hitherto  have 

>  As  to  the  right  of  an  awignee  of  a  claim  arising  ex  deticto^  to 
maintain  an  action,  and  as  to  what  olaims  of  this  nature  are  assignable, 
see  Pleadings^  110, 112. 

In  McKee  v.  Judd  (  2  Keman,  622  ),  it  is  held  that  a  right  of 
action  for  the  wrongful  taking  and  oonyersion  of  personal  property 
is  assignable,  and  under  the  proTisions  of  the  Code  the  assignee  can 
recover  thereon  m  his  own  name  \  and  that  an  assignment  by  a  person, 
of  all  his  property  and  estate,  transfers  a  right  of  action  existing  in 
his  feyor  for  the  tortuous  conyersion  of  personal  property.  And  in 
Butler  V.  The  New-Tork  and  Erie  Railroad  Company  (  22  Barb.,  110  ), 
it  is  held  that  not  only  chums  ibr  taking  and  converting  personal  pro- 
perty, or  for  iiyuiy  to  personal  property,  but  generally  all  such  ri^ts 
€»f  action  for  a  tort  as  would  surnve  to  the  personal  reprssentatiyee 
<^  a  party,  may  be  assigned  so  as  to  pass  an  interest  to  the  assignee, 
which  he  can  assert  in  his  own  name,  m  a  dvil  action  under  the 
Code.  A  contrary  doctrine  is  held  by  the  Supreme  Oourt,  in  the 
second  district,  in  Thurman  v  Wells,  ( 18  Barb.,  500),  holding  that 
a  claim  against  the  defendants,  as  common  carriers,  could  not  be  assign- 
ed so  as  to  enable  the  assignee  to  sue.  This  doctrine  seems  to  be 
oyerruled  by  the  Court  of  Appeals,  in  McKee  v.  Judd,  above  referred  to. 

On  the  trial  of  the  case  in  which  the  complaint  inserted  in  the  text 
was  used,  before  Justice  Harris,  and  subsequentiy,  before  Justice 
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been  and  still  are,  inn  or  hotel  keepere,  and  as  such  inn  or 
hotel  keepers  they  the  said  defendants  have  for  and  during 
all  that  time  kept,  and  still  do  keep,  under  the  firm  name 
of  E.  &  W.  Dorlon,  for  the  reception,  lodging  and  enter- 
tainment of  travelers,  a  certain  inn  or  hotel,  commonly 
called  or  known  by  the  name  of  the  **  Mansion  House,'*  in 
the  city  of  Troy  in  said  county. 

And  the  said  plaintiff  further  states,  that  the  said  de» 
fendants  being  such  inn  or  hotel  keepers,  and  so  keeping 
the  said  inn  or  hotel  as  aforesaid,  one  Stephen  Barker 
heretofore,  to  wit,  on  or  about  the  26th  day  of  June,  1852, 
at  the  said  city  of  Troy,  put  up  and  was  recdved  then  and 
there  into  the  said  inn  or  hotel  as  a  traveler  by  the  said 
defendants,  and  then  and  there  brought  into  the  said  inn 
or  hotel,  and  delivered  to  the  said  defendants  as  such  inn 
or  hotel  keepers,  a  certain  valise  containing  $2,000  in 
money,  and  also  certain  wearing  apparel,  goods  and  chat- 
tels, to  wit,  one  dress  coat,  one  silk  vest  and  one  half 
dozen  of  shirts,  of  the  value  of  $50,  and  which  said  valise 
and  its  contents  aforesaid  were  then,  and  from  thence  until 
and  at  the  time  of  the  loss  hereinafter  mentioned,  within 
the  said  inn  or  hotel,  and  in  the  custody  and  keeping  of  the 
said  defendants,  and  that  the  said  Stephen  Barker  during 
all  that  time  abided  as  a  traveler  therein,  yet  the  said 
defendants,  so  being  such  inn  or  hotel  keepers  as  aforesaid, 
not  regarding  their  duty  as  such  inn  or  hotel  keepera,  did 
not  keep  the  said  valise  and  its  contents  ajfbresaid,  so 
brought  into  and  being  in  the  said  inn  or  hotel,  and  in  the 
custody  and  keeping  of  the  said  defendants  as  aforesaid, 

Wm.  B.  Wright,  the  point  was  raised  that  the  claim  could  not  be 
anigned  so  as  to  enable  the  assignee  to  sue,  and  oyemiled ;  and  though 
the  Supreme  Court,  at  General  Term,  subsequently  granted  the  defen- 
dants a  new  trial,  it  was  upon  other  gitounds,  and  not  lor  any  errone- 
ous ruling  in  this  respect. 
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safely,  but  on  the  contrary  the  said  defendants  and  their 
servants  so  negligently  and  carelessly  behaved  and  con- 
ducted themselves  in  that  behalf,  that  afterwards,  and  whilst 
the  said  Stephen  Barker  so  abided  in  said  inn  or  hotel,  as 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  the 
said  valise  and  its  contents  aforesaid  were,  by  and  through 
the  mere  carelessness,  negligence  and  de&ult  of  the  said 
defendants  and  their  servants  in  that  bdialf^  wrongfully 
and  unjustly  taken  and  carried  away  by  some  person  or 
persons  as  yet  unknown  to  the  said  Barker  or  to  this  plain- 
tiff, and  were  andstill  are  thereby  wholly  lost  to  the  said 
Barker  and  to  this  plaintiff,  and  the  said  defendants, 
although  often  requested  so  to  do,  have  hitherto  neglected 
and  refused  to  deliver  the  same  or  any  part  thereof  to  the 
said  Barker  or  to  this  plaintiff,  whereby  the  said  plaintiff 
has  sustained  great  damage,  to  wit,  in  the  sum  of  $2,050/ 

And  the  plaintiff  further  states,  that  the  said  Stejdien 
Barker  did,  on  or  about  the  3d  day  of  November,  1862,  for 
a  good  and  valuable  consideration,  transfer,  assign  and  set 
over  the  above  property,  claim  or  demand  against  the  said 
defendants,  for  the  recovery  of  which  this  acticm  is  brought, 
and  all  his  right,  title  and  interest  therein,  to  this  plaintiff 
for  his  sole  use  and  benefit. 

Wherefore  this  plaintiff  demands  judgment  against  the 
said  defendants,  in  the  sum  of  $2,050,  together  with  inte 
rest  on  that  sum  from  the  26th  day  of  June,  1852,  besides 
his  costs  and  disbursements. 

OLIN  &  GEER, 

Plainfiff^s  Attorneys. 
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(  No.  9. ) 

By  a  firm  in  which  there  is  a  dormant  partner ^  for  goods 
soldf  the  price  being  agreed  vpon. 

SUPREME  COURT—  City  and  County  op  New- York. 


Abijah  Briggi^  Jobo  Howard  tiid  JamM  C 

Jonet ' 

John  DonftUj. 

The  plaintiffB  complaiii  of  the  defendant,  and  allege, 
that  the  plaintiffi  are  copartners  in  business  in  the  city  of 
New-Tork,  under  the  firm  name  of  Briggs  &  Howard, 
and  that  said  plaintiff,  Jones,  is  a  dormant  partner  in 
said  firm. 

That  on  or  about  the  1st  of  January,  1857,  the  said 
plaintiffs,  in  their  firm  name,  contracted  with  defendant 
to  sell,  and  did  sell  aifd  deliver,  to  him  a  certain  quantity 
of  merchandise,  to  wit,  dry  goods,  in  the  quantities  and 
at  and  for  the  prices  specified  in  the  bill  thereof,  hereto 
annexed,  amounting  to  the  sum  of  $480.50,  and  on  a 
credit  of  four  months,  and  defendant  promised  at  such 
time  to  pay  for  the  same. 

'  As  the  law  stood  before  the  Code,  a  dormant  partner  was  not  a 
neoeasary  party  in  an  action  at  law  Ibr  the  reooTery  of  a  partnership 
debt,  ezoept  in  those  oases  in  which  he  was  known  as  a  party  to  the 
contract  from  which  the  debt  arose.  But  the  terms  of  section  111 
are  imperative,  and  a  dormant  partner  is  now  a  necessary  party.  Nor 
can  the  actiye  partners  maintain  tiie  action  alone,  as  being  the  "  tras- 
tees  of  an  express  trust,"  within  the  meaning  of  section  113.  (Seoor 
V.  Keller,  4  Duer,  416.) 

In  such  a  case,  if  the  dormant  partner  be  not  joined,  the  defendant 
must  raise  the  objection  by  answer,  otherwise,  of  course,  it  is  waived. 
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Tet  though  said  time  has  elapsed,  the  said  defendant 
has  not  paid  the  said  sum,  or  any  part  thereof. 

Wherefore  tiie  plaintiffi  demand  judgment  against  the 
defendant,  for  the  sum  of  $480.50,  with  interest  thereon 
from  the  4th  day  of  May,  1857,  besides  costs. 

G.  R.  &  T.  D.  PELTON, 

PlaiTUiffs*  Attorneys. 


(  4. )  COMPLAnTTB  BT  PEBSONB  BXPRBSSLT  AUTHOBIZBD  BT  8TATUTB, 
AKD  TrUSTXXS  of  ExFBBBS  TrUSTS  UlTDSR  SBOTIOK  113  OF  CoDB, 
AND   BT    AXm    AGAINST    ExXOUTOBS    AND    AdMINISTBATOBS    AKD 

Banks,  bt  thx  Name  of  thbib  President  or  their  Corpo- 
rate Names. 

( No.  10. ) 

By  banki  in  the  name  of  its  president^  on  bill  of  exchange^ 
against  drawer ^  acceptor  and  endorser. 

SUPREME  COURT— Rensselaer  County. 


I*  A.  B.y  President  of  the  Union  Bank  of 

Troy, 

A.  B.,  C.  D.  and  EL  F.^ 

The  plaintiff  complains  of  the  defendant,  and  alleges 
the  following  facts  constituting  his  cause  of  action : 

^  Actions  by  banks  incorporated  rnider  the  general  banking  law  are 
usually  brought  in  this  form,  the  statute  authorizing  the  suit  to  be  in 
the  name  of  the  president  (  Session  Laws,  1838,  chap.  260,  §  31 ), 
and  the  Code  (§113)  allowing  persons  ^'expressly  authorized  by 
statute,"  though  not  the  real  party  in  interest,  to  sue.  The  com- 
plaint, howerer,  as  in  this  precedent,  should  contain  an  averment  that 

47 
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That  he  is  president  of  the  Union  Bank  of  Troy,  a  bank 
duly  incorporated  under  an  act  of  the  Legislature  of  the 
State  of  New- York,  entitled  ^^  An  act  to  authorize  the  busi- 
ness of  banking/*  passed  the  18th  day  of  April,  1838,  and 
the  acts  additional  to  and  amending  the  same ;  that  the  de- 
fendant, A.  B.,^  at  Troy,  made  his  draft  or  bill  of  exchange, 

the  bank  is  incorporated  under  the  general  banking  law,  and  that  the 
plaintiff  is  president  thereof.  (  Pkadinffs^  144,  632,  633. )  The  i^ain- 
tiff  may  then  properly  allege  that  the  bill  or  note  was  endorsed  to 
and  is  the  property  of  the  bank.  A  complaint,  however,  on  a  bill  or 
promissory  note,  may  be  properly  ftamed  in  the  corporate  name  of  the 
bank  as  plaintiff,  as  in  tiie  next  following  precedent.  (Delafieldv. 
Kinney,  24  Wend.,  345. ) 

'  In  a  suit  of  this  character,  the  complaint  should  state  (  as  aboye  ) 
the  title  of  the  act,  and  the  date  of  its  passage,  under  which  proceed- 
ings were  had  for  the  incorporation  of  the  bank.  This  is  required  by 
the  13th  section  of  the  4th  title  of  chapter  8  of  the  3d  part  of  the 
Revised  Statutes,  which  is  retained  by  section  471  of  the  Code. 
(  Johnson,  President  of  Hanover  Bank,  v.  Kemp,  11  How.,  186, ) 

But  in  the  subsequent  case  of  The  Bank  of  Waterville  and  another 
V.  Beltzer  ( 13  How.,  270  ),  it  is  said  by  Justice  Emott  that  it  is  a 
well  established  rule  that  a  corporation,  when  suing,  need  not  aver  its 
corporate  existence,  and  need  not  prove  it  unless  it  be  expready 
fUeaded  ( in  defence  )  that  it  is  not  a  corporation;  and  that  the  rule 
applies  to  banks  incorporated  under  the  special  provisions  of  the 
general  banking  law,  whether  suing  in  the  name  of  the  bank  or  in  the 
name  of  iU  president  alone. 

It  will  be  seen,  by  reference  to  the  case  last  dted,  that  so  mudi  of 
the  opinion  as  applies  to  a  suit  by  a  bank,  in  the  name  of  its  presi- 
dent, was  not  necessary  to  the  decision  of  the  case  before  the  court. 
The  rule  that  a  bank,  when  suing  in  its  corporate  capacity,  need  not 
allege  its  corporate  existence,  is,  no  doubt,  weU  established,  and  is 
clearly  shown  by  the  authorities  cited  in  the  opimon  referred  to.  But 
the  president  of  such  a  bank,  not  being  really  the  owner  of  the 
demand,  can  nuuntain  a  suit  at  all  only  under  section  113  of  the 
Oode,  by  virtue  of  his  being  a  person  "expressly  authorized  by 
statute"  to  sue;  and  to  give  him  this  right,  it  seems  necessary  that 
he  should  aver  that  he  is  president  of  such  a  bank,  that  is,  a  hank 
incorporated  under  the  general  banking  law. 
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bearing  date  the  1st  July,  1856,  directing  and  requiring  the 
defendant,  C.  D.,  to  pay  to  the  order  of  the  defendant,  E, 
F.,  the  sum  of  $5,000,  three  months  from  the  date  thereof; 
that  said  C.  D.  accepted  said  bill,  and  the  same  was 
thereupon  oidorsed  by  the  said  K  F.  to  the  said  Union 
Bank  of  Troy,  of  which  *the  said  plaintijBT  is  president,  and 
said  bank  is  the  lawful  holder  and  owner  thereof;  that 
when  said  bill  became  due  and  payable,  payment  thereof 
was  demanded  of  the  acceptor  and  refused,  and  the  same 
was  thereupon  protested  for  nonpayment,  and  notice  thereof 
duly  given  to  the  drawer  and  endorser,  and  said  bill  is  yet 
unpaid  in  whole  or  in  part 

Wherefore  the  plaintiff,  president  of  the  said  Union 
Bank,  as  aforesaid,  demands  judgment  against  the  defen- 
dants in  the  sum  of,  &c.,  las  in  No.  4.] 


(No.  11.) 


By  a  bank  in  its  corparcUe  name^  on  a  promissory  note  against 

joint  endorsers* 

SUPREME  COUBT— Rensselaeb  County. 


The  Union  Bank  of  Troy 
A.  B.  And  a  D. 


The  plaintiff!  a  corporation  duly  organized  and  incorpo- 
rated under  the  laws  of  the  State  of  New-York,^  com- 
plains of  the  defendants,  that  on  the  5th  day  of  November, 
1856,  one  K  E.,  at  the  city  of  Troy,  made  his  certain 

^  Tliif  allegttion  if  osuallj  and  properly  inserted  in  such  a  complaint, 
although  it  leems  not  abaolatelj  neoeesary.  (  Bank  of  WaterriUe 
and  another  v.  Beltier,  13  How.,  270;  see  note,  anU^  p.  370.) 
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promifisory  note,  whereby  he  promised  to  pay  the  defen- 
dants,  who  are  partners  in  trade,  doing  business,  under 
the  name  of  A.  B.  &  Co.,  by  their  said  firm  name,  the 
sum  of  $1,000,  for  value  received,  sixty  daysfix>m  the  date 
thereof,  at  the  Farmers*  Bank  in  the  city  of  Troy.  That 
said  defendants,  thereupon,  by  their  said  firm  name  of  A. 
B.  &  Co.,  endorsed  said  note  to  the  plaintifil  That  when 
said  note  became  due,  &c.,  leu  in  No.  4.] 

Verification  by  Officer  of  the  Bank. 

Rensselaeb  Countt,  s$  :  L.  A.  B.,  of  the  ciiy  of  Troy, 
being  duly  sworn,  sap,  that  he  is  president  of  the  Union 
Bank  of  Troy,  ^or  P.  C,  ca^hier^  or  any  other  officer  of 
the  corporation.  Code^  ^  157,]  and  that  the  foregoing  com- 
plaint is  true  of  his  own  knowledge,  except  the  matters 
therein  set  forth  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

L.A.  B. 
Subscribed  and  sworn  before  me, 
this  1st  of  February,  1856. 

F.  B., 
Commissioner  of  Deeds^  IVoy,  N.  Y. 
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(No.  12.) 

Against  a  bank^  by  the  name  of  its  presidentf  for  r^iisal  to 
pay  the  dividend  on  stock  tranrferred. 

SUPREME  COURT— Westchester  Countt- 


A.  B. 

mgU 
0.  D.,  Premdent  of  the  Bftok  of  Sing  Sing. 


The  plaintiff  complains  against  the  defendant,  who  is 
the  president  of  the  Bank  of  Sing  Sing,  which  the  plain- 
tiff alleges  is  a  corporation  duly  organized  and  incorporated 
under  an  act  of  the  Legislature  of  the  State  of  New- York, 
passed  the  18th  day  of  April,  1838,  entitled  ''An  act  to 
authorize  the  business  of  banking,"  and  the  acts  additional 
to  and  amending  the  same  ;^  that  on  the  15th  day  of  No- 
vember, 1855,  one  S.  H.,  for  a  valuable  consideration, 
sold  and  assigned  to  the  plaintiff,  $10,000  of  the  capital 
stock  of  said  Bank  of  'Sing  Sing,  then  owned  by  said 
S.  H.,  with  the  dividend  thereon,  remaining  unpaid, 
of  three  and  a  half  per  cent.,  which  said  bank  had 
declared  on  its  capital  stock,  payable  on  the  1st  day  of 
December  then  next  ensuing;  that  at  the  time  of  said 
sale  and  assignment,  the  said  stock  was  duly  transferred 

'  The  complaint  may  be,  and  perhaps  should  properly  be,  agaiiut 
the  bank  by  its  corporate  name,  in  which  case  it  would  be  safficient 
to  say  *^  the  defendant^  a  bank  duly  incorporated  under  the  laVs  of 
the  Stote  of  New-York."  But  if  the  action  should  be  brought 
against  the  president  of  the  bank,  the  contract  must  be  stated  as 
baying  been  made  by  or  with  the  bank,  using  the  corporate  name  by 
whidi  it  acquires  rights  of  action  and  contracts  liabilities.  (Ddafleld 
V.  K^ey,  24  Wend,  345,) 
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on  the  books  of  said  bank,  with  its  assent,  to  tiie  said 
plaintiff,  pnisaant  to  the  articles  of  association  and  rales 
aod  regulations  of  said  bank.  And  the  said  plaintiff 
thereupon  became  and  is  the  owner  of  the  said  stock,  and 
the  said  dividend  so  declared  thereon,  of  which  said  bank 
had  due  notice. 

And  the  plaintiff  alleges  and  states,  that  on  the  1st  of 
December,  1866,  when  said  dividend  became  due  and 
payable,  payment  thereof  was  duly  demanded,  by  the 
plaintiff,  of  said  bank,  at  its  banking-house  in  the  village 
of  Sing  Sing,  and  refused,  and  that  said  dividend  is  still 
due  and  unpaid. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  president  of  the  said  Bank  of  Sing  Sing,  for 
the  sum  of,  &c,  la$  in  No.  4.] 


(No.  13.) 


By  administrators  on  promissory  notes  endorsed  to  plaintiffs' 

intestate. 

SUPREME  COURT— Rensselaee  Couoty. 


Latira  Bfarth  and  Peletiali  J.  Hanh,  Ad- 
miniatratriz  a&d  Adminiatrator  of  PrentiB 
W.  Manb,  daoaaaed, 

Offt, 

Heniy  Barnhart 


The  abovenamed  plaintiffii  complain  that  the  above- 
named  defendant,  on  the  23d  day  of  January,  1861,  at 
Troy,  by  his  promissory  note  in  writing,  for  value  received, 
promised  to  pay  to  the  order  of  Wilder  4  Snow,  one  day 
fiom  the  date  thereof,  the  sum  of  $1,248.28,  with  interest; 
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that  said  promiasory  note  was  duly  endorsed  by  the  payees 
thereof,  for  a  valuable  consideration,  to  one  Prentis  W. 
Marah,  in  his  lifetime;  that  the  said  Prentis  W.  Marsh 
died,  possessed  of  the  said  promissory  note,  on  the —— day 

of . 

The  plaintifb  further  say,  that  on  the day  of 


tiiey  were  duly  appointed  administratrix  and  administrator 
of  the  goods,  chattels  and  credits  of  the  beforementioned 
Prentis  W.  Mareh,  deceased,  by  the  surrogate  of  Rensselaer 
county;^  that  the  defendant  has  not  paid  the  said  note,  but 
is  justly  indebted  to  the  plaintiffs,  as  administratrix  and  ad- 
ministrator of  Prentis  W.  Marsh,  deceased,  therefor. 

Wherefore  the  plaintiffii  demand  judgment,  as  such  ad- 
ministratrix and  administrator,  against  the  defendant,  for 
the  sum  of  $1,248J38,  with  int«:est  thereon  from  the  23d 
day  of  January,  A.  D.  1851,  besides  costs. 

S.  ft  V.  s., 

Plaintiffi  Attorneys. 

'  By  the  old  forms  of  pleading,  ffrqfert  of  the  letters  of  administn^ 
tion  or  letters  testsmentuy  wis  required  to  be  made  in  suits  by  ez- 
eeutors  or  administntors.    This  is  no  longer  neoessary. 

But  in  a  complaint  by  an  administrator  or  executor,  it  is  neoessary 
to  allege  that  the  plaintiff  is  administrator  or  executor,  and  has  been 
regularly  appointed  by  the  surrogate  of  some  county  in  this  state,  naming 
it;  becMise  it  is  a  material  and  traversable fiu^  and  must  be  stated  in 
such  form  as  to  tender  an'  issue  to  the  other  party.  A  complaint  com- 
Bsencing  ''A.  B.,  administntor,  Ac,  of  the  goods,  chattels  and  credits  of 

0.  D.,  kte  of ,  deceased,  plaintiff  in  this  action,  complains," 

hcj  Tnthont  any  fttfther  allegation  of  his  appointment  as  administra- 
tor, is  insufficient  to  show  that  the  plaintiff  prosecutes  in  a  represen- 
tative capacity.  It  is  a  de$cHptio  p€T$fma  merely,  and  must  be 
regarded  as  a  complaint  by  the  plaintiff  in  Ids  own  right.  (Sheldon, 
administrator,  ftc,  v.  Baj^  11  How.,  11.)  So  also  in  regard  to  a 
complaint  by  an  executor.    (Merritt  v.  Seaman,  2  Selden,  168.) 

See,  as  to  form  of  allegation  of  appointment  of  administntor  de 
bonu  MOfi,  ORle,  No.  80,  part  11. 
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(No.  U.) 

Agaifut  executors^  for  lahor  and  $ervices  performed  for  teOa* 

tor  in  hit  lifetime. 

SUPREME  COURT— Renssblaeb  County. 


Jiutiii  H.  Aikin,  2d, 

Miha   G.  Aikiii,    Jamea  Aikin,   Jr.,  and  ^ 
Nathaniel  Aikin,  ezecuton  of  Jam  w  Aikin,  | 
daceasad. J 

The  complaint  of  the  abovenamed  plaintiff  shows  to 
this  court,  that  James  Aikin,  in  his  lifetime,  to  wit,  on  or 
about  the  Ist  day  of  January,  1849,  at  Pittstown,  in  said 
county,  became  and  was  indebted  to  the  said  plaintiff 
in  the  sum  of  Sl,665,  for  the  work,  labor  and  services  of 
the  said  plaintiff,  by  the  said  plaintiff,  before  that  time, 
done,  performed  and  bestowed  in  and  about  the  business 
of  the  said  James  Aikin,  and  for  the  said  James  Aikin,  in 
his  lifetime,  and  at  his  special  instance  and  request,  during 
a  period  of  about  nine  years  and  three  months,  to  wit, 
from  the  year  A*  D.  1838,  to  January,  A.  D.  1849,  at  and 
for  the  price  of  $16  per  month.  That  said  James  Aikin 
died  on  or  about  the,  &c.,  leaving  a  last  will  and  testament, 
wherein  the  defendants  are  named  afi  executors,  and  that 
said  will  has  been  duly  admitted  to  probate  by  the  surro- 
gate of  Rensselaer  county,  where  said  Aikin  resided  before 
the  time  of  his  death,  and  letters  testamentary  have  issued 
thereon  to  said  defendants,  who  have  duly  qualified  to  act 
as  such  executors.  That  the  said  James  Aikin  did  not,  in 
his  lifetime,  pay  the  said  sum  of  money  abovementioned, 
or  any  part  thereof,  to  the  said  plaintiff,  nor  have  the  said 
defendants*  executors,  as  aforesaid,  since  the  death  of  the 
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said  James  Aikiiiy  nor  hath  either  of  them,  as  yet  paid 
the  said  sum  of  money  abovementioned,  or  any  part 
thereof,  to  this  plaintiff,  although  often  requested  so  to  do ; 
but  the  said  defendants,  as  such  executors  as  aforesaid,  are 
still  justly  indebted  to  the  said  plaintiff  in  the  said  sum  of 
money  abovementioned,  together  with  the  interest  thereon. 
Therefore  the  said  plamtiff  demands  judgment  against  tiie 
said  defendants,  as  such  executors,  as  aforesaid,  for  the 
said  sum  of  money  abovementioned,  together  with  interest 
thereon,  besides  costs. 

OUN  &  GEER, 

Plaintiff  ^8  Attorneys. 


(No.  16.) 


By  adndnittratrix  of  person  negligently  killed^  against  exe- 
aUors  of  the  person  by  whose  negligence  or  wrong/id  act 
the  death  of  the  plaintiff^ s  intestate  toas  caused*^ 

SUPREME  COURT— County  OF  Rensselaer. 


Sophia  TeHoD,  admioiitratriz  of  Oeorge 

T«rton»  deoeaaod, 

agt, 

John  P.  'Wuwall  and  Ebenestr  Wuwall, 

ezaenton  of  Eb«naMr  Wiswall,  deceased. 


Sophia  Terton,  administratrix  of  GFeorge  Terton,  de- 
ceased, plaintiff,  for  complaint  in  this  action,  says,  upon  her 

■  The  action  is  brought  under  the  act  of  1847  (chap.  449),  aa 
amended  bj  act  of  1849  (chap.  256),  by  which  acta  the  pexional 
repreaentatiTe  of  the  deceased  may  maintain  the  action  under  section 
113  of  the  Code.  Sereral  similar  cases  (for  the  same  accident)  were 
brought  against  the  defendant's  testator  in  his  lifetime.    Before  a 

48 
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information  and  belief,  tiiat  on  or  about  the  8th  day  of 
May,  1852,  Ebenezar  Wiswall,  then  residing  in  the  village 
of  West  Troy,  but  now  deceased,  did,  upon  his  applica- 
tion, procure  fix>m  the  County  Court  of  the  county  of 
Albany,  having  jurisdiction  over  ihe  subject  matter 
thereof,  a  ferry  license,  under  which  he  became  hound}  to 
maintain,  and  run  for  three  years  thereafter,  a  skiff  ferry 
across  the  Hudson  river  from  the  city  of  Troy  to  the  vil- 
lage of  West  Troy,  for  the  purpose  of  conveying  passen- 

trisl  WM  bad,  the  defendant  in  the  actions  died,  and  a  motion  to  oon- 
tinoe  them  against  his  personal  representatiTes  was  denied  at  Special 
Term,  on  the  ground  that  the  caose  of  action  did  not  sorviTe,  (Nor- 
ton, administrator,  v.  Wis  wall,  14  How.,  42),  and  the  decision  affinned 
at  General  Term  in  the  third  district. 

The  actions  were  subsequently  commenced  against  the  personal 
representatiTeB,  and  a  demurrer  for  the  same  cause,  namely,  that  the 
actions  did  not  suryiye  against  the  personal  representatives,  was  oter- 
ruled  at  the  Spcicial  Term,  and  that  decision  sustained  at  General 
Term  in  the  same  district  (December  Tenn,  1857). 

These  apparently  conflictmg  dedsions  will  come  before  the  Oonrt  of 
Appeals  for  review. 

The  precedent  here  given  can  very  readily  be  adapted  to  the  case  of 
an  action  brought  against  the  wrong-doer,  whether  a  natural  person  or 
a  corporation.  See  such  a  case,  and  what  the  complamt  is  required  to 
contain,  Brown,  administrator,  Ac,  v,  Harmon,  21  Barb.,  508. 

An  action  cannot  be  sustained,  under  this  statute,  by  a  plaintiff,  as 
adminietreUor  of  his  deceased  wife,  for  alleged  malpractice,  and  in- 
juries  received  by  her  from  the  defendant.  The  right  of  acUon  is 
vested  in  the  pluntiff  as  the  hu^Mtid  of  his  wife,  and  not  as  adnUfttB- 
tratcr.  (Lynch  v*  Davis,  12  How.,  323.) 

Nor  can  it  be  sustained  unless  the  relation  of  master  and  servant 
exists  between  the  party  sought  to  be  charged  and  the  actual  wrong- 
doer. (Blackwell  v.  Wisvrall,  14  How.,  257.) 

The  question  involved  in  the  case  last  dted,  whether  a  lessor  of  a 
ferry  was  liable  for  the  wrongful  act  of  a  fenyman  in  the  employ  of 
the  lessee,  is  pending  beforo  the  Suprome  Court  of  the  third  district. 

^  The  allegation  that  a  party  theroby  '<  became  bound^^^  ftc,  is  a 
mere  legal  conclusion,  and  is  improperly  in  the  cmnplaint 


r 
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gen  across  said  river,  and  that  said  license  contained  a 
provision  authorizing  the  said  Ebenezer  TViswall  to  de- 
mand and  receive  certain  rates  of  ferriage  therein  specified ; 
that  the  said  Ebenezer  Wiswail,  after  receiving  said  license, 
continued  to  hold  the  same  and  to  maintain  and  run  said 
skiff  ferry  for  the  said  period  of  three  years. 

And  the  sdd  plaintiff  further  avers,  upon  her  informar 
tion  and  belief,  that  on  or  about  the  13th  day  of  October, 
1864,  while  the  said  license  remained  unrevoked,  the  said 
Ebenezer  Wiswall,  by  his  servants  or  agents  in  his  employ, 
did  undertake,  for  the  compensation  provided  for  in  said 
license,  to  convey  the  said  G^rge  Terton  across  the 
Hudson  river  by  said  skiff  ferry,  and  in  a  skiff  run  at  said 
ferry;  that  after  the  said  Qeorge  Yerton  had  taken  passage 
in  said  skiff,  and  was  being  conveyed  therein  across  said 
river,  the  said  Ebenezer  Wiswall,  by  his  agent  or  ser- 
vant, having  command  of  said  skiff,  did  carelessly  and 
negligently  upset  the  skiff  containing  the  said  G^rge 
Yerton,  who  was  thereupon  drowned;^  that  the  said 
G^rge  Yerton  died  intestate,  leaving  him  surviving  his 
widow,  who  is  the  plaintiff  in  this  action,  and  no  children. 

And  that  the  pecuniary  injuries  resulting  fix>m  the  death 
of  the  said  George  Yerton,  to  the  wife  and  next  of  kin  of 
the  said  deceased,  are,  at  least,  $6,000.' 

^  In  order  to  snatain  the  action,  all  the  &ct8  most  be  stated  which 
are  reqaieite  to  bring  the  case  within  the  statute.  Therefore  there 
must  be  a  positive  allegation,  not  only  of  the  acts,  but  of  the  qualifi- 
cations presented  bj  statute.  A  merely  inferential  charge  of  miscon- 
duct or  negligence  in  the  defendants  is  insufficient.  (Brown,  adminis- 
trator, V.  Harmon,  21  Barb.,  508.) 

*  The  complaint  must  arer  that  the  deceased  left  a  widow  or  next 
of  kin,  who  should  be  named,  and  that  such  relative  suffered  pecuniary 
injury  to  a  specified  amount  from  the  death  of  deceased.  The  fi^ts 
constituting  the  pecuniary  injury  to  the  surriTing  relative,  upon  which 
the  right  of  action  is  based,  must  be  set  forth.  (Stafford  v.  Drew,  3 
Dner,  627.) 
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And  the  said  plaintiff  further  aversy  upon  her  informa- 
tion and  belief,  that  after  the  death  of  the  said  Terton, 
and  before  the  commencement  of  this  action,  to  wit,  on  or 
about  ihe  18th  day  of  July,  1856,  the  said  Ebenezer  Wis- 
wall  died,  leaving  a  last  will  and  testament,  in  which  the 
defendants  are  named  executors ;  that  said  will  has  been 
duly  proved,  and  said  defendants  duly  appointed  the  exe- 
cutors thereof  by  the  surrogate  of  Albany  county,  and 
taken  upon  themselves  the  execution  of  such  trust. 

And  the  said  plaintiff  further  avers,  that  she  has  been 
duly  appointed  sole  administratrix  of  the  goods,  chattels 
and  credits  of  the  said  G-eorge  Terton,  deceased,  by  letters 
testamentary  issued  to  her  by  the  surrogate  of  Rensselaer 
county,  on  the,  &c«,  and  she  has  duly  qualified  and  assumed 
the  execution  of  such  trust 

Wherefore  the  said  plaintiff,  as  administratrix,  Ac,  de- 
mands judgment  against  the  said  defendants,  executors,  &c^ 
for  the  piecuniary  injuries  so  sustained  as  aforesaid,  in  the 
sum  of  $5,000,  besides  costs  of  this  action,  to  be  collected 
out  of  the  estate  of  the  said  Ebenezer  Wiswatl,  deceased. 

E.  WOOSTER, 

Plaintiff^ s  Attorney. 
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( No.  16. ) 

By  a  recewer  of  an  insurance  company  on  a  premium  or 

deposit  note.^ 

SUPREME  COURT— Chenango  County. 


Justus  White^  Rsceiyer  of  The  Union  Insu- 
ranoe  Company, 
apt 
Storm  R.  Haight 


Justus  White,  who  hath  been  duly  appointed  receiver, 
by  the  Supreme  Court  of  the  State  of  New- York,  of  the 

>  I  am  indebted  to  Henrt  R.  Mtoatt,  Esq.,  of  Oxford,  for  a  copy 
of  this  precedent.  It  is  like  the  compbuntB  in  the  cases  of  Hyde  v. 
Beardsley  and  Hyde  v,  Marvin,  referred  to  in  Van  Buren  v.  Chenango 
County  Mutoal  Insurance  Company  (12  Barb.,  674);  and  though 
there  are  shorter  precedents  sometimes  used,  yet  this  is  regarded  by 
the  counsel  who  prepared  it  as  preferable,  inasmuch  as  it  has  been 
seyeral  times  sustained  at  General  Term.  It  should  be  added  that  no 
demurrer  was  interposed  to  this  complaint,  but  the  defence  was  taken 
by  answer,  which,  on  account  of  its  great  length,  it  has  been  found 
inconyenient  to  insert  in  this  volume.  The  plaintiff  put  in  a  de- 
murrer (a  copy  of  which  will  be  found,  post,  part  6,  luider  the  head 
of  ^'Demurrers"),  and  had  judgment  both  at  Special  and  General  Term, 
thus  substantially  sustaining  the  complaint.  That  judgment  was 
affirmed  at  the  last  term  of  the  Court  of  Appeals,  held  December, 
1867. 

In  Hurlbut,  assignee,  ftc,  v.  Root  (12  How.,  511),  it  is  held  that  in 
an  action  by  an  assignee  of  a  mutual  fire  insurance  company,  on  a 
premium  note,  payable  in  such  portions  and  at  such  times  as  the 
directors  of  the  company  may,  agreeably  to  their  charter  and  by  law, 
require,  alleging  that  the  plaintiff,  as  assignee  and  trustee  of  the 
property  and  effects  of  the  company,  ascertained  the  losses  and 
expenses,  and  settled  and  determined  the  sums  to  be  paid  by  the 
members  liable  to  contribute,  as  their  respective  proportions  of  such 
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stock,  propertyi  things  in  action  and  effects  of  The  Union 
Insurance  Company,  plaintiff  in  this  action,  complains  of 
Storm  R.  Haight,  defendant  in  this  action,  for  that  the 
Bud  The  Union  Insurance  Company  was  a  mutual  insu- 
rance company,  with  the  name  of  The  Union  Mutual 
Insurance  Company  of  Fort  Plain,  duly  formed  and  incor- 
porated by  virtue  of  an  act  of  the  Legislature  of  the  State 
of  New-Tork,  entitled  "An  act  to  provide  for  the  incor- 
poration of  insurance  companies,"  passed  April  10, 1849, 
and  said  corporation  was  duly  organized  under  said  act,  in 
the  year  1850,  to  make  insurance  on  dwellings,  houses, 
stores,  and  all  kinds  of  buildings  and  other  property, 
against  loss  or  damage  by  fire,  and  otherwise,  as  allowed  in 

loBses  snd  expenses,  without  ayering  that  the  directors  made,  or 
caused  to  be  made,  an  assessment  on  the  note.  Is  bad  in  demurrer; 
and  that  a  yoluntarj  assignee  could  not  make  a  yalid  assessment  on 
such  a  note. 

By  ihe  act  of  1852  (chap.  71),  reoeiyers  of  the  effects  of  such  com- 
panies are  authorized  to  make  assessments.  And  bj  the  act  of  1854 
(chap,  224),  when  an  insurance  company  shall  haye  made  an  assign- 
ment in  trust  for  creditors,  and  the  trust  for  any  cause  shall  haye  become 
yested  in  the  court,  it  is  declared  that  the  person  appointed  by  the 
court  to  execute  the  trust,  in  addition  to  other  powers  and  authorities, 
shall  haye  the  power  and  authority  conferred  on  receiyers  by  the  act 
of  1852. 

The  Supreme  Court  of  the  fourth  district  has  decided,  at  €(enend 
Term,  that  an  assessment  by  the  receiyer  is  absolutely  necessary  to 
constitute  a  cause  of  action  on  such  a  note ;  and  a  complaint,  to  be 
sufficient,  must  contain  such  an  allegation.  The  case  has  gone  to  the 
Court  of  Appeals. 

In  Bangs,  receiyer,  v.  Mcintosh  (23  Barb.,  591),  it  is  held  that 
when  an  assessment  is  made  by  a  receiyer  of  a  mutual  insurance 
company  upon  its  premium  notes,  it  is  not  complete  and  consum- 
mated until  it  is  ascertained,  fixed  and  determined,  by  carrying  oat 
upon  the  extension  book  the  amount  which  each  member  is  to  pay. 
And  that  the  notice  of  such  assessment,  if  published  before  this  is 
done,  is  premature. 
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Bubdivifiioii  2  of  section  1  of  the  act  last  aforesaid,  and 
subject  to  the  other  provisions  of  the  said  act ;  and  policies 
of  insurance  were  issued  by  said  company  upon  the  con- 
ditions allowed  by  said  act,  and  said  company  carried  on 
and  conducted  its  busisess  under  said  act,  at  Fort  Plain,  in 
the  county  of  Montgomery,  firom  the  time  of  the  forma- 
tion and  incorporation  of  the  said  company,  under  the  said 
act,  until  on  tiie  8th  day  of  July,  1861,  an  act  passed  the 
Legislature  of  the  State  of  New- York,  entitled  "An  act 
tb  amend  the  charter  of  The  Union  Mutual  Insurance  Com- 
pany at  Fort  Plain,*'  whereby  the  name  of  the  said  The 
Union  Mutual  Insurance  Company  at  Fort  Plain  was 
amended,  so  as  thereafter  to  be  called  and  known  as  The 
Union  Insurance  Company,  and  said  company  continued  to 
carry  on  and  conduct  its  business  under  said  act,  passed  April 
10, 1849,  and  the  act  amendiog  the  charter  of  said  com- 
pany, passed  July  8,  1851,  from  and  after  the  said  8th 
day  of  July,  1851,  imtil  on  or  about  the  6th  day  of  June, 
1853,  when,  at  a  specia}  term  of  the  Supreme  Court,  held 
at  the  court-house  in  the  county  of  Saratoga,  on  due  notice, 
this  plaintiff  was  appointed  receiver  of  the  stock,  property, 
things  in  action  and  effects  of  the  said  company. 

And  the  plamtiff  iurther  shows,  that  after  the  said  6th 
day  of  June,  1853,  and  prior  to  the  28th  day  of  June, 
185S,  the  said  plaintiff  gave  the  requisite  security  as  said 
receiver,  and  filed  the  same  in  the  clerk's  office  of  the 
said  county  of  Montgomery,  and  entered  upon  the  duties 
of  his  office  as  such  receiver,  and  is  now,  as  said  receiver, 
in  possession  of  the  stock,  property,  things  in  action  and 
effects  of  the  said  corporation.^ 

^  To  reoorer  m  reoeiver,  it  is  necessary  to  allege  in  l^gal  fona  that 
the  plaintiff  was  appointed  reoeiyer  of  the  property  and  ef^ts  of  the 
corporation.  The  time,  place  and  manner  of  the  appointment  are 
trayersahle  fkots  and  should  be  stated.  (  White,  receiver,  v.  Joy,  11 
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And  this  plaintiff  farther  ahows,  that  at  a  Special 
Tenn  of  the  Sapreme  Court,  held  at  the  Capitol  in  the 
city  of  Albany,  on  the  28th  day  of  Jane,  1853,  it  was 
ordered  and  adjudged  by  said  court  that  the  said  corporar 
tion,  the  said  The  Union  Insurance  Company,  had  become 
insolvent  and  unable  to  pay  its  debts,  and  had  forfeited 
its  corporate  rights  and  privileges ;  and  by  judgment  of 
said  court,  said  corporation  was  perpetually  enjoined  and 
reslxained  from  exTcising  any  rf  le  co^onite  righte, 
privileges  and  franchises  of  the  said  corporation.  The 
Union  Insurance  Company,  and  from  collecting  or  receiv- 
ing any  debts  or  demands,  and  from  paying  out  or  in  any 
way  transferring  or  delivering  any  of  the  property  or 
effects  of  the  said  corporation ;  and  the  stock,  property, 
things  in  action,  claims,  funds  and  effects  of  the  said  The 
Union  Insurance  Company  were  by  said  judgment  seques- 
trated, and  this  plaintiff  was  confirmed  in  his  said  office 
and  trust  as  receiver,  to  take  charge  of  the  property  and 
effects  of  the  said  corporation,  and  to  collect,  sue  for  and 
recover  the  debts  and  demands  that  may  be  due  and  the 
property  tliat  may  belong  to  said  corporation,  with  the 
power  and  authority  conferred,  and  subject  to  all  the 
duties  and  obligations  imposed  in  and  by  article  Sd,  title 
4  of  chapter  8  of  part  3d  of  the  Revised  Statutes.  And 
the  said  plaintiff  did  by  order  of  the  said  court,  made  at 
the  court-house  in  Schoharie  county,  on  the  15th  day  of 
May,  1854,  settle  and  determine  the  sum  to  be  paid  by 
the  several  members  of  the  said  company  on  their  premium 
notes  (deposit  notes  meaning),  as  their  respective  portions 
for  the  losses  and  liabilities  of  said  company. 

How.,  36 ',  tame  case,  3  Ker.,  86,  per  Dbmio,  J. )  And  if  issue  is 
taken  upon  the  allegation,  the  plaintiff  is  bound  to  prove  that  he 
was  duly  appointed.  (Bangs,  receiyer,  etc,  v.  Mcintosh,  23  Barb., 
591.) 
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Aqd  the  said  defendant,  as  plaintiff  believes,  made  his 
certain  note  in  writing,  commonly  called  a  premium  or 
deposit  note,  and,  at  tiie  date  in  said  note  mentioned,  de- 
livered the  said  note  to  the  said  The  Union  Matnal  Insu- 
Tance  Company,  by  which  said  note  the. said  defendant 
promised  and  agreed  with  said  company  in  the  words  and 
figures  following : 

$600. 

For  Tslae  reoeived,  in  Policy  122,  dated  Augnrt  10th,  1850, 
issued  by  The  Union  Mutnal  Insuranoe  Company  at  Fort  Plaia, 
N.  Y.I  I  promise  to  pay  the  said  company,  'or  their  treasurer  for 
the  *time  being,  the  sam  of  five  hundred  dollars,  in  such  per-' 
tions  and  at  such  time  or  times  as  the  directors  of  said  company 
may,  agreeably  to  their  act  of  incorporation,  require. 

S.  R.  HAIGHT. 

Which  said  policy  of  insurance  expired  in  one  year  fit)m 
the  date  thereof,  which  said  note  formed  part  of  the  capi-. 
tal  stock  of  said  company,  and  which  said  policy  of  in- 
sorance  was  issued  and  delivered  to  the  said  defendant  at 
the  date  mentioned  in.  the  said  note,  and  thereby  the  said 
defendant  became  a.  member  of  said  company,  down  to 
and  including  the  time  for  which  said  note  was  ateessed 
by  said  plaintiff,  as  said  receiver,  to  pay  the  losses  and 
liabilities  of  said  company,  incurred  whilst  said  policy 
and  note  were  in  fuU  force  and  effect.  • 

And  the  plaintiff  further  avers,  that  after  he  had  en- 
tered on  the  duties  of  his  ofiSoe  as  said  receiver,  he  ascer- 
tained the  amount  of  the  losses  by  fire  and  other  liabilities 
of  said  company,  and,  as  said  receiver,  at  Fort  Plain  afore- 
said, on  the  20th  day  of  June,  1854,  did  settle  and  de- 
termine the  sums  to  be  paid  by  the  several  members-  of 
the  said  company,  as  their  respective  portions  of  such 
losses  and  liabilities,  in  proportion  to  the  unpaid  amount 
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of  his  or  theit  deposit  note  or  notes,  agreeably  to  the 
charter  and  by-laws  of  said  company,  and  did  therefor 
assess  the  sum  so  settled  and  determined  upon  to  be  paid 
by  the  several  members  of  said  company  liable  to  be 
assessed  therefor. 

And  the  plaintiff  further  avers,  that  after  the  maluDg 
of  the  said  assessment,  as  said  receiver,  hepubliBhed  notice 
thereof  in  the  ^^  Mohawk  Valley  Register,*' -a  newspaper 
published  in  the  county  of  Montgomery,  once  in  each 
week  for  thirty  days,  commencing  on  the  6th  day  of  July, 
1854 ;  and  that  previous  to  title  Sd  day  of  August,  1854, 
he  caused- notice  to  be  served  on  eiu^h  person  assessed,  of 
the  amount  so  settled,  determined  and  assessed  to  be  paid 
by  him  on  his  premium  or  deposit  note,  requiring  said 
assessment  to  be  paid  in  thirty  days  after  the  service  of 
such  notice,  by  depositing  such  notice  in  the  post-office 
at  Fort  Plain,  directed  to  each  person  assessed,  at  his 
place  of  residence,  as  far  as  such  place  of  residence  could 
be  aflcertained  fiom  the  books  of  said  company. 

And  the  plaintiff  further  shows,  that  at  a  Special  Term 
of  the  Supreme  Court,  held  at  the  court-house  in  the 
county  of  Saratoga,  on  the  2d  day  of  October,  1854,  the 
aforesaid  assessment,  so  made  by  said  receiver  on  the  pre- 
mium notes  (deposit  notes  meaning)  of  the  members  of 
said  company,  was  ratified  and  confirmed,  and  the  said  re- 
ceiver authorized  and  directed  by  said  court  to  bring  suits 
against  the  several  members  of  said  company,  upon  their 
premium  notes  (deposit  notes  meaniog),  who  have  refused 
or  neglected  to  make  payment  of  the  amount  so  assessed 
by  plaintiff  to  be  paid  on  their  respective  premium  notes 
(deposit  notes  meaning).   - 

And  the  plaintiff  further  avers,  that  the  said  defendant's 
note  aforesaid  was  assessed,  for  the  purpose  aforesaid,  to  the 
amount  of  $75,  and  said  assessment  was  made  for  losses  or 
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damage  by  fire  and  expenses  accraed  to  said  company  only 
whilst  said  note  and  policy  of  insurance  therein  mentioned 
were  in  foil  force  and  effect,  which  said  assessment  was 
made  on  said  20th  day  of  June,  1854,  and  thereby  the 
said  defendant  was  required  to  pay  said  assessment,  of 
which  assessment  the  said  defendant  had  due  notice. 

And  the  plaintiff  further  avers,  that  after  the  assessment, 
made  by  him  as  aforesfud,  he  ascertained  that  said  assess^ 
ment  would  not  pay  'the  losses  and  liabilities  of  said 
company,  and  that  each  and  every  of  the  premium  or 
deposit  notes  of  said  company,  if  assessed  to  the  entire 
amount  thereof,  would  not  pay  the  losses  and  liabilities  of 
said  company,  and  that  the  amount  chaf^geable  upon  each 
of  said  notes,  by  force  of  the  statute^  charter  and  by-laws 
of  said  company,  was  to  the  entire  amount  of  each  of  the 
said  notes. 

And  the  plaintiff  further  shows,  that  at  a  Special  Term 
of  the  Supreme  Court,  held  at  the  court-house  at  Coopem- 
town,  'in  the  county  of  Otsego,  on  the  first  Tuesday  of 
July,  1856,  the  said  court  ordered  t&at  the  said  plaintiff, 
as  said  receiver,  be  and  was  thereby  authorized  and  directed 
to  assess  aU  the  premium  notes  of  said  company  to  the 
entire  amount  due  on  each  of  them,  and  file  his  certificate 
of  assessment  in  the  ofSce  of  the  clerk  of  the  county  of 
Montgomery;  and  which  order  further  directed,  that  if 
de&ult  should  be  made  in. the  payment  of  said  assessment 
for  thirty  days  after  the  filing  of  said  certificate  in  the 
office  of  the  clerk  of  the  said  county  qf  Montgomery,  that 
then  the  said  receiver  (the  said  plaintiff  meaning)  be 
authorized  and  directed  to  bring  suits  for  the  entire  balance 
due  on  said  notes. 

And  the  plaintiff  fiirther  avers,  that  in  pur|uaQce  of  said 
order,  datedthefirstTuesday  of  July,  18Si6,  he  did,  on  the 
Slst  day  of  July,  1856,  assess  all  the  premium  notes  of 
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said  company  to  tiie  entire  amount  due  on  each  and  every 
of  said  notes,  and  did  make  his  certificate  of  the  said 
assessment,  which  said  certificate  of  assessment  he  caused 
to  be  filed  in  the  office  of  the  clerk  of  said  county  o^ 
Montgomery  on  the  I3th  day  of  August,  1856,  and  the 
said  defendaift  was  required  to  pay  said  assessment,  of 
which  said  assessment  the  said  defendant  had  due  notice 
on  said  13th  day  of  August,  1856,  yetthesaiddefendant  hath 
neglected  to  pay  the  said  assessment  made  by  the  said 
receiver  as  aforesaid,  as  required  by  said  reeeivar,  hy  reoMn 
whereof y  and  by  farce  of  the  act  of  incorporcuionj  the  note 
qforetaidj  the  orders  of  the  Supreme  CoUrtf  and  the  ttatute^ 
the  said  defendant  became  liaile  to  pay  the  plaintiffs  as 
receiver  as  aforesaid^  the  whole  amount  unpaid  of  said  note 
so  made  and  delivered  by  said  defendant,  as  aforesuid,  to  said 
company^  and  hath  not  paid  the  same.  Wherefore  the 
plaintiff  demands  judgment  against  the  defendant  for  the 
amount  unpaid,  being  $600,  with  interest  fix>m  the  2d  day 
of  September,  1854. 

dENRY  R.  MYGATT, 

Attorney  for  Plaintiff. 

^  This  IB  merely  the  allegation  of  a  legal  conclusion,  and  ia  not  pro- 
perlj  in  the  complaint. 
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•  (  No.  11. ) 

By  the  committee  of  a  lunatic  or  habitual  drunkard^  on  a 
demand  against  the  survivor  of  a  firm  for  service  of  the 
lunaticf  no  price  having  been  agreed  upon^ 

SUPREME  COURT— Rensselaer  County. 


A.  &,  Committee  of  the  peraon  and  estate  ^ 
of  0.  D.,  a  lanatio, 

EL  F..  smrriTor  of  E.  F.  and  h  D>»  deoeased. 


The  plaintiff  complains  of  the  defendant,  and  alleges 
the  following  facts,  constituting  his  cause  of  action : 

>  By  the  LawB  of  1845  (chap.  112),  '^reoeiTen  mid  cbmmittees  of 
lunatioa  and  habitual  dninkardB,  appointed  bj  any  order  of  the  Court 
of  Chancery  (Supreme  Court),  may  sue,  in  their  own  names,  for  any 
debt,  clidm  or  demand  transferred  to  them,  or  to  the  possession  or 
control  of  which  they  jare  entitled  as  such  receiver  or  committee," 
ftc.,  kc  Under  this  statute  it  has  been  held  that  a  lunatic,  by  the 
appointment  of  a  committee,  loses  none  of  his  estate, .  rights  of  pro* 
pertj  or  rights  of  action,  and  that  all  suits  affecting  his  personal 
property  must  be  prosecuted  in  his  own  name,  except  those  authorized 
by  this  statute  to  be  brought  in  the  name  of  the  committee ;  and  that 
the  statute  does  not  embrace  an  equitable  proceeding  by  which  an 
estate  or  interest  in  real  property  is  sought  to  be  established. 
(McKillip  V.  McRiDip,  8  Barb.,  552.)  But  in  the  case  of  Person, 
committee,  v.  Warren  (14  Barb.,  488),  it  is  held  that  though,  in  an 
action  to  set  aside  an  act  or  deed  done  by  the  lunatic,  wjiile  such,  as 
for  example  a  confession  of  judgment,  the  copnmittee  could  not  be 
regarded  as  a  person  ''  expressly  authorized  by  statute,"  under  section 
113  of  thtf  Code,  yet  he  might  still  m^tain  such  action  under  that 
section,  as  being  the  "  trustee  of  an  express  trust." 

As  to  when  committee  may  maintain  an  action  alone,  and  when  the 
lunatic  must  join  with  him  or  sue,  see  Pleadings,  136, 142. 

A  creditor  oflm  habitual  drunkard  (or  lunatic)  cannot  maintjiin  a 


] 


390        PRECEDEN7;a  OF  PLEADINGS. 

That,  by  virtue  of  a  commi»don  heretofore  issaed  ont 

of  the  Supreme  Court  to and  — '- and ^ 

to  iuquire  whether  the  said  C.  D.  was  a  lunatic  or  not,« 
•such  proceedings  were  thweund^  had,  that  on  the  execu- 
tion of  said  ccNaunisaion  by  the  persons  therein  named, 
and  in  the  manner  therein  required,  the  said  C.  D.  was 
found  by  the  jury,  empanneled  to  try  said  question,  to  be 
a  lunatic,  and  incapable  of  the  government  of  hi&  person 
and  estate ;  that  afterwards,  at  a  Special  Term  of  the 
Supreme  Court,  held  at  the  court-house  in  the  city  of  Troy, 

on  the  —  day  of ,  tie  report  of  said  compiissioners 

and  finding  of  the  said  jury  were  confirmed,  and  the  said 
plaintiff,  A.  B.,  was  duly  appointed,  by  order  of  the  court, 
committee  of  the  person  and  estate  of  said  C.  D.,  on  his 
'executing  and  filing  a  bond,  approved  by  a  justice  of  said 

court,  in  the  penalty  of  S ,  for  iiie  faithfiil  discharge 

of  his  duties  as  such  committee  in  the  manner  required  by 
said  order ;  that  such  bond  has  been  duly  executed,  ap- 
proved and  filed,  as  required  by  said  order,  and  a  com- 
mission in  due  form  under  the  seal  of  said  court  has  been 
issued  to  said  plaintiff  as  such  committee,  and  he  has 
taken  upon  himself  the  burden  of  stlch  trusi^ 

legal  action  againat  his  committee  to  recover  a  judgment  upon  a  debt 
or  demand  against  the  drunkard.  The  proceeding  by  petition,  as 
formerly  in  a  court  of  equity,  is  the  proper  course,  and  should  always 
be  adopted,  unless  it  is  shown  that  a  trial  is  necessary  to  settle  some 
disputed  question  or  right.  In  such  case  an  order,  upon  cause  shown, 
should  be  obtained,  authorizing  the  bringing  of  an  action  in  the  nature 
of  a  suit  in' equity.  (HuU's  executors  o.  Taylor,  committee,  &c.,  8 
How.,  428.) 

^  In  an  action  brought  by  a  committee,  his  title  to  maintain  the 
suit  must  be  shown  in  the  same  manner  as  that  of  a  receiver.  The 
time,  place  and  manner  of  his  appointment  must  be  stated,  as  they  are 
traversable  facts  and  the  defendant  has  the  right  to  take  issue  upon 
them.  (White,  receiver,  v.  Joy,  11  How.,  36;  same  case,  3  Ker., 
86,  per,  Denio,  J.;  Hull's  executors  v.  Taylor,  committee,  Ac,  8  How., 
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That  on  or  about  the  —  day  of  — — ,  the  said  C.  D., 
at  the  request  of  said  E.  F.  and  J.  D.,  who  were  then 
partners  in  trade  under  the  firm  name  of  E.  F.  &  Co.,  en- 
tered into  their  employ  as  Instating  generally  the  nature  of 
the  services^']  and  continued  in  such  employ  for  the  period 
of  six  months  then  next  ensuing,  and  during  all  that  time 
rendered  labor  and  service  for  them  as  such,  &c,  which 

services  were  reasonably  \forth  the.  sum  of  $ ^  no 

part  of  which  has  been  paid  to  said  C.  D.  or  this  plaintiff. 

That  said  J.  D.  has  since  died,  ^  wit,  on  the  —  day 
of ,  leaving  him  surviving  the  defendant,  E.  F. 

Wherefore  the  plaintiff  demands  judgment  against  the 

defendant  for  the  sum  of  $ ,  with  interest  from,  &c., 

besides  costs. 

J*  Li.  F., 

« 

Plaintiff^s  Attorney, 

■ 

628 ;  Pleculings,  291, 292.)  It  will  be  seen  that  in  all  these  cases  com- 
ing  under  tlie  exception  of  section  113  of  the  Oode,  which  allows  persons 
"  expressly  authorized  by  statute"  to  sue  without  joining  the  real 
party  in  interest,  the  rule  is  the  same.  It  is  not  sufficient  generally 
to  describe  "ithe  phiintiff  as  committee,  &a,  but  the  facts  showing  the 
appointment  must  be  stated  in  all  cases,  whether  the  action  be  brought 
by  an  executor  or  admmistrator,  a  president  of  an  association,  or  bank, 
a  committee,  receiver,  public  officer  or  any  other  person  not  the  real 
party  in  interest,  but  clothed  with  a  statutory  power  to  sue.  It  ia 
but  the  application- of  the  general  rule,  that  the  plaintiff  must  show 
his  right  to  the  claim  or  demand.  He  must  show  it  if  he  is  the  real 
par^  in  interest  or  owner  of  the  demand ;  and  he  must  show  it  none 
the  less  distinctly  if  he  claims  it  merely  in  a  representatire  or  fidu- 
ciary capacity. 
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( No,  18. ) 

By  the  president  of  a  Joint  stock  or  other  auocuuion  of 
more  than  seven  persons^  not  incorporated^  on  a  demand 
owned  by  such  association  for  land  sold.^ 

SUPREME  COURT— CoLUMBU  County. 


iL  Bw,  Pren^ent  of  —  C^metoiy  Abbo- 

oiation, 

aD. 


The  plaintiff  complains  of  the  defendant,  and  alleges : 
That  said  plaintiff  is  the  president,  duly  elected,  of  the 
Cemetery  Association,  of  the  town  of , 


'  By  the  hkm  of  1849  (  chftp.  258  ),  any  joint  stock  company  or 
association,  consiBting  of  Boven  or  more  associateB,  may  rae  or  be 
Bued  in  the  name  of  the  president  or  treasurer;  and  the  act  of  1851 
(  chap.  455  )  extends  the  act  of  1849  to  any  company  or  association^ 
composed  of  not  iess  than  seven  persons,  who  are  owners  of  or  have  an 
interest  in,  aayprc^rty,  right  of  action  or  demand,  ^otnijy  or  in 
common*  The  complaint,  therefore,  should  allege  that  the  par^ 
bringing  the  soit  is  president  of  such  an  assodation  or  company,  and 
should  show  that  the  demand  belongs,  jointly  or  in  common,  to  the 
shareholders. 

The  complaint  is  that  of  a  company  not  incorporated;  for  it  has 
been  held  that  the  prorisions  of  the  acts  are  applicable  only  to  unin- 
corporated companies  or  associations;  now,  it  is  only  suits  by  or 
against  such  that  can  be  prosecuted  in  the  names  of  all  the  sharehol- 
ders. (  New-York  Marbled  Iron  Works  v.  Smith,  4  Duer,  362. ) 

The  intent  of  the  statutes  is  to  obyiate  the  inconvenience  of  joining 
all  the  shareholders  or  associates  as  parties ;  it  is  (o  facilitate  an  exist* 
ing  right  of  action,  and  not  create  a  new  one.  Hence,  the  president 
or  treasurer  of  such  an  association  has  no  right  to  sue,  except  in 
cases  where  the  shareholders  or  assodates  could  before  have  sued. 
(  Coming  v.  Green,  23  Barb.,  33. )    These,  officers,  therefore,  are 
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which  is  an  association  not  incorporated,^  composed  of 
more  than  seven  associates  or  shareholders,  and  is  the 
owner,  that  is  to  say,  the  said  associates  jointly  own  a 
certain  lot  of  ground,  consisting  of  about  three  acres,  in 

said  town,  known  as  the cemetery,  and  laid  out 

for  the  purpose  of  a  rural  cemetery  or  burial  ground* 

That  said  defendant,  on  the day  of ,  bought 

of  said  association,  and  took  a  proper  conveyance  therefor, 
a  lot  in  said  cemetery  known  as  lot  No.  — : — ,  for  the 
price  of  $150,  and  has  entered  upon  the  possession  thereof, 
but  has  not  paid  for  the  same,  except  the  sum  of  $50, 
paid  at  the  date  of  said  conveyance.' 

Wherefore  the  plaintiff,  &s  such  president,  &c.,  demands 
judgment  against  the  defendant  for  the  sum  of  $100,  with 

intereft  from day  of ,  besides  costs. 

J.  F.  P., 

Plaintiff  ^8  Attorney . 

penons  '^ezpreeslj  aathorised  by  statute"  to  sae,  within  the  meaning 
of  aeetion  113  ot  the  Code.  In  Tibbetts,  treasurer,  Itc^  v.  Blood 
(  21  Barb.,  650  ),  it  is  held  that  a  promissory  note,  execated  to  bearer 
and  given  for  the  benefit  of  a  diTision  of  the  ^  Sons  of  Temperance," 
eompoeed  of  more  than  seven  persons,  might  be  soed  in  the  name  of 
the  treasurer,  and  that  the  complaint  need  not  state  the  names  of 
seven  of  the  associates.  It  is  sufficient  if  it  avers  that  the  association 
consists  of  seven  associates,  and  upwards.  Companies  or  societies, 
not  incorporated  by  competent  authori^,  are  nothing  more  than 
ordinary  partnerships,  however  nnmeroos  the  members  may  be. 
(  Dennis  and  others  v.  Kennedy  and  others,  19  Barb.,  517. ) 

^  If  the  assodation  is  incorporated,  of  course  the  action  shonld  be 

« 

in  its  corporate  name. 

*  It  is  unnecessary  for  the  plaintiff  to  set  forth,  in  his  complaint, 
payments  made  to  him  on  account  of  the  indebtedness  in  suit.  (  Van 
Demark  v.  Van  Demark,  13  How.,  372. ) 

50      • 
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(  No.  19. ) 

Against  an  OMociatian  of  more  than  seven  persons^  not  incor- 
poratedt  by  the  name  of  its  president^  an  a  demand  for  rent. 

SUPREME  COURT— Rensselaer  County. 


A.  B. 

C.  D.,  prosident  tof  tbe  — —  ABaociatioiL 


The  plaintiff  complains  of  the  defendant,  and  alleges : 

That  the Association  is  an  association  consisting 

of  more  than  seven  members  or  associates,  not  incorporated, 
bat  associated  together  for  the  purpose  of  {mentioning  the 

■ 

ob/ectj"]  and  the  defendant  is  the  duly  appointed  president 
thereof. 

That  said  association,  through  its  executive  committee, 
on  the  1st  day  of  Januaiy,  1857,  rented  and  leased  of  the 
plaintiff  the  room  or  hall  in,  &c.,  Idescribing  t^,]  for 
the  full  term  of  one  year,  at  and  for  the  rent  of  $150, 
for  the  purpose  of  holding  its  meetings  and  for  other  pur- 
poses,^ and  thereupon  entered  upon  and  continued  in  the 
use  and  occupation  of  said  hall,  for  such  purpose,  for  the 
full  term  of  one  year  from  said  1st  day  of  January,  1857, 
to  the  1st  day  of  January,  1858,  and  has  not  paid  said 
plaintiff  the  said  rent,  or  any  part  thereof. 

Wherefore  the  plaintiff  demands  judgment  against  the 
said  defendant,  president  of  said Association  as 

^  By  the  act  of  1851 -(chap.  455),  an  action  will  lie  against  the  presi- 
dent or  treasurer  of  such  associates,  who  '^  may  be  liable  to  any  action 
on  account  of  such  ownership  or  interest,"  ai^d  the  complaint  should, 
therefore,  show  such  *' ownership  or  interest,^^ 
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aforesaid,  for  tho  sum  of  $150,  with  interest  from  the  Ist 
day  of  January,  1858,  besides  costs. 

•     JOHN  R  PORTER, 

Plaintiff  ^8  AUomey. 


(  No.  20. ) 


By  commissioners  of  highways^  under  authority  of  statute, 
for  damages  by  railroad  company  to  higkuxiy? 

SUPREME  COURT— CoLUMBU  County. 


-  "S 


0.  L  &,  L.  Y.'  and  0.  C  H.,  eommisuonen 
of  highwajB'  of  tho  town  of  -*— - , 

Hie  —  Railroad  Company. 


The  plamtiiSs,  who  are  the  commissioners  of  highways 
of  the  town  of ,  in  Colmnbia  county,  duly  elected 

1  CompUunto  by  either  town,  ooanty  or  poblio  officers  can  be  very 
roadily  adapted  from  this  precedent,  the  complaints  in  all  cases  being 
made  to  show,  by  the  proper  ayerments,  the  title  of  the  officer  to 
maintain  the  action. 

As  to  cases  in  which  town  sfA  county  officers  and  other  pablio 
officers  are  authorized  to  sue,  see  2  Rev.  Stat.,  569  (  3d  ed.«) ;  Pleadr 
itipv,  443.  It  i»  said  in  the  text  (  Pleadings^  144  ),  on  the  authority 
of  GomeU  k  Clark  v.  The  Buttemutand  Oxford  Tumpiko  Oompany  (25 
Wend.,  365  ),  that  commissioners  of  highfmys,  under  the  statute,  can- 

*  The  action  is  properly  brought  in  the  names  of  the  indiTi4ua] 
commissioners,  with  the  addition  of  their  name  of  office.  But  the 
complaint  must  ayer  that  they  are  commissioners,  and,  as  such,  com- 
plain of  the  defendant.  If  no  such  ayerment  is  made,  showing  that 
they  sue  in  their  official  capacity,  though  the  title  names  them  as 
commissioners,  they  will  be  deemed  to  sue  in  their  indiyidi^al  and 
not  in  their  official  capacity.  (  Qould  v.  Glass,  19  Barb.,  179. ) 
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and  qualified  according  to  law  as  sach  comminionerB, 
complain  of  the  defendant,  a  body  corporatey  duly  incor- 
porated by  the  lawa  of  the  State  of  New- York,  and 
allege  the  following  facts  constituting  their  cause  of  action : 

That  the  defendant,  without  the  consent  of  the  plain- 
tiffi,  by  its  engineers,  contractors,  agents  and  employees, 
has  entered  upon  and  taken  possession  of  a  portion  of  the 

public  highway  in  the  said  town  of ,  conmionly 

called  the turnpike,  at  a  point  in  said  highway : 

{^Describe  the  part  of  the  road  taken. ] 

That  the  defendant,  by  its  confaactors,  agents  and  em- 
ployees, entered  upon,  and  on  or  about  the day  of 

commenced  diggmg  and  excavating  in^said  high- 
way, at  the  southern  point  of  its  intersection  with  said 
railroad  track,  and  across  the  whole  width  of  said  high- 
way, for  liie  purpose  of  grading  said  railroad  track,  and 
carrying  the  same  along  and  upon  said  highway,  as 
aforesaid,  for  the  distance  of feet ;  and  that  the  said 

oot  maintun  an  action  of  trespass  for  injury  to  the  highway.  And 
slnoe  the  Code  it  ^as  been  held  in  two  anonymous  cases,  not  reported, 
and  also  intimated  in  Sipperly  v.  The  Troy  and  Boston  Railroad  Com- 
pany ( 9  How.,  83  ),  that  they  could  not  mainUun  an  action  tgainst  a 
ndlroad  con^NUiy  to  compel  sudi  company  to  restore  the  highway  to 
its  former  state  of  (uefulnees,  according  to  the  obligation  imposed  by 
statute.  Since  then,  however,  commissioners  of  highways  have  been 
expressly  clothed  with  such  authority  by  statute  (  Laws  of  1855, 
chap.  255  ),  whidi  empowers  them  <<  to  bring  any  action  against  any 
raUroad  corporation,  that  may  be  necessary  or  proper,  to  sustain  the 
rights  of  the  public  in  and  to  any  highway  in  such  town,  and  to  enforce 
the  'performance  of  any  duty  enjoined  upon  any  railroad  corporation 
in  relation  to  any  highway  in  the  town  of  which  they  are  commis- 
sioners, and  to  muntiun  an  action  for  damages  or  expenses  which  any 
town  may  sustain  or  may  have  sustained,  or  pay  be  put  to  or  may 
have  been  put  to,  in  consequence  of  any  act  or  omission  of  any  such 
corporation,  in  yiolation  of  any  law  in  relation  to  such  highway." 
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company  has,  and  on  the day  of had,  already 

excavated  said  highway,  the  whole  width  thereof,  to  the 

depth  of feet,  in  such  a  manner  as  to  obstruct 

the  passage  of  wagons  and  teams,  and  to  impede  the' 
public  travel  on  said  highway,  and  as  not  only  temporarily 
to  injure  said  highway,  but  penhanently  to  impair  its 
usefulness;  and  that  said  company  has,  and  at  said  last 
mentioned  date  had,  not  provided  any  other  route  or 
passage,  either  permanent  or  temporary,  whereby  the 
public  travel  could  be  acconunodated,  or  wagons  and 
teams  toabled  to  use  said  highway. 

That  on  said  last  mentioned  date,  the  plaintiff  requested 

,  who  was  then  and  is  the  engineer  or  agent  of 

defendant,  and  had  charge  of  said  work,  to  construct  and 
make  a  temporary  road  or  passage  whereby  the  public 
travel  might  be  accommodated,  and  wagons  and  teams 
enabled  to  pass,  which  said  — —  refused  to  do ;  where- 
upon such  plaintifis,  as  such  commoiissioners,  &c.,  caused 
such  temporary  road  or  passage  to  be  constructed,  at  an 
expense  of  S and  upwards. 

That  said  defendant  has  completed  its  railroad,  and  left 
said  highway  impassable,  except  by  means  of  the  road  or 
passage  constructed  by  these  plaintifi,  as  aforesaid,  and 
has  permanently  impaired  the  usefulness  of  said  highway. 

Wherefore  the  plainti^,  as  such  commissioners,  &c, 
demand  judgment^  against  the  defendant  for  the  sum  of 
S  ,  besides  interest  from,  &c.,  and  costs. 

G.V.S., 

Plaintiffi;^  Attorney. . 

'  ThiB  oomplaint  is  altered  froni  that  used  in  one  of  the  anon jmovs 
cases  referred  to  in  note  on  page,  396,  antBy  and  to  which  a  demurrer 
was  allowed  hj  Justice  Wm.  B.  Wright  at  the  Columbia  Special  Term, 
before  the  passage  of  the  act  of  1855.  That  action  was  brought  for 
an  injunction  (during  the  progress  of  the  road)  and  to  compel  the 
restoration  of  the  highway.    The  oomplaint  contained  a  Tanety  of 
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(  No.  21. ) 

By  a  trustee^  under  an  amgnment  for  the  benefit  qfcreditorsy 
on  a  policy  of  insurance^  effected  by  trustee,  on  machinery 
in  a  mill  belonging  to  the  trust  estate. 

SUPREME  COURT— Rensselaer  County. 

Daniel  H.  Via),  aaiignee^  ifeo.,  of  Gaorge  B.  | 

Slooum,  \ 

itgt  J 

The  Gepetee  Mntnal  Insuranee  Company. 

The  said  plaintiff,  Daniel  H.  Vial,  as  assignee  in  trust, 
for  the  benefit  of  creditors,  of  the  debts,  estate  and  effects 

other  facts  and  allegataoxu  going  to  Bhow  that,  if  the  work  was  allowed 
to  proceed,  the  highway  would  be  permanently  impaired^  and  that 
the  company,  fh)m  the  nature  of  things,  could  not  "  restore  it  to  its 
former  state,  so  as  not  to  have  impidred  its  usefulness ;"  and  it  closed 
with  the  following  prayer  for  relief: 

**  Wherefore  the  plaintiffs,  commissioners  of  highways,  as  aforesaid, 
ask  the  judgment  of  this  oourt,  that  the  defendant,  the  Hudson  Raver 
Railroad  C<»npany,  its  officers,  en^eers,  contractors,  agents  and 
employees,  perpetually  be  restrained  and  enjoined  from  the  excavation 
of  said  highway,  and  from  .digging,  trenching  or  canying  away  any 
part  of  the  soil  thereof,  further  than  may  be  necessary  to  cross  the 
same^  and  to  grade  the  track  of  said  railroad  as  nearly  as  may  be 
with  the  level  of  said  highway,  and  that  said  company  may  be  directed 
and  ordered  forthwith  to  fill  up  the  excavations  already  made  by  it  on 
said  highway,  or  which  may  be  hereafter  made,  and  to  restore  the 
B^id  highway  to  its  former  state  in  a  sufficient  manner,  so  as  not  to 
have  impaired  its  usefulness,  or  for  such  other  or  further  judgment 
and  relief  in  the  premises  as  thd  nature  of  the  case  may  require,  and 
as.  may  be  necessary  to  protect  the  rights  of  the  plaintifib  and  the 
public  interest 5  and  that  in  the  mean  time  an  older  maybe  allowed, 
restraining  and  enjoining  the  defendant,  its  officers,  engineers,  con- 
tractors, agents  and  employees,  frt>m  excavating,  digging  or  trenching 
in  said  highway,  or  carrying  away  any  portion  of  the  soil  thereof, 
until  the  hearihg  of  this  cause,  or  until  the  further  order  of  this  court" 
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of  George  B.  Slocum,  complains  of  the'  said  defendants, 
The  Oeneseb  Mattial  Insurance  Company,  and  says :  That 
the  said  defendants  are  a. corporation,  created,  under  the 
name  and  style  aforesaid,  by  an  act  passed  by  the  Legisla- 
ture of  this  stafe.  May  3d,  1836,  entitled  ^^An  act  to 
incorporate  The  Genesee  Mutual  Insurance  Company." 

And  this  plaintiff  further  says,  that  on  the  13th  day  of 
June,  1850,  Gteorge  B.  Slocum,  then  being  the  owner  and 
possessor  of  the  insured  property  hereinafter  mentioned, 
sold  and  conveyed  the  same,  together  with  other  property, 
to  this  plaintiff,  by  deed  in  due  form  of  law,  upon  express 
trust  therein  declared  for  the  benefit  of  his  creditors ;  and 
thereupon  this  plaintiff  assumed  the  duties  of  such  trust, 
and  from  thence  hitherto  has  been,  and  still  is,  assignee  in 
trust  thereunder. 

And  this  plaintiff  further  says,  that  on  the  9th  day  of 
October,  1850,  at  Lansingburgh,  in  the  county  of  Rens- 
selaer, aforesaid,  the  said  defendants,  on  the  application  of 
this  plainti^,  as  such  assignee,  as  aforesaid,  made  a  certain 
policy  of  insurance  in  writing,  whereby  they,  the  said 
defendants,  in  consideration  that  this 'plaintiff,  as  such 
assignee,  had  become  a  member  of  said  company,  and  bound 
and  obliged  himself,  his  executors  and  administrators,  to 
pay  all  such  sum  or  sums  of  money  as  might  be  assessed 
by  the  directors  thereof,  pursuant  to  the  act  incorporating 
said  company,  annexed  to  said  policy,  and  had  secured  to 
said  company  the  sum  of  $120,  being  the  amount  of 
deposit  or  premium  for  insuring  the  sum  of  $3,000  unto 
him,  his  heirs,  executors,  administrators  and  assigns,  on  the 
following  property,  to  wit,  $3,000  on  movable  machinery 
contained  in  mill — reference  being  had  to  the  application 
of  this  plaintiff,  bearing  date  with  said  policy,  and  filed 
with  the  secretary  of  the  said  company,  for  a  more  par- 
ticular description,  and  as  forming  a  part  of  said  policy — 


400  PBECEDENTS  OF  PLBABIMCW. 


* 


daring  the  torn  of  one  year,  ocmuneocing  at  noon  on  tiie 
S8th  day  of  Septemberi  1860,  and  ending  at  noon  on  the 
28th  day  of  September,  1861,  did,  in  and  by  said  policy, 
certify  that  this  plaintiff,  as  auch  aarignee,  aa  aforesaid, 
had  become,  and  in  and  by  said  policy  was,  insured  in  and 
by  said  company,  upon  the  property  described  a«  aforesftid, 
in  the  som  of  $3,000 ;  and  the  said  defendants,  in  and  by 
said  policy^did  thereupon,  according  to  the  provisions  of 
said  act,  agree  to  settle  and  pay  unto  this  plaintiff,  his 
heirs,  executon,  administrators  or  assigns,  all  loss  or 
damage,  not  exceeding  in  the  whole  the  sum  last  above- 
named,  which  should  or  might  happen  to  the  aforesaid 
property,  by  means  of  fire,  during  the  time  the  said  policy 
should  remain  in  force,  the  said  losses  and  dainage^to  be 
estimated  according  to  the  true  and  actual  value  of  the 
property  at  the  time  the  same  shall  happen,  and  to  be 
paid  within  three  months  after  notice  should  be  duly  given 
by  this  plaintiff,  according  to  the  provisions  of  said  act 
\^The  camplaint  here  $et  forth  at  length  thevarunu  other 
provisions  and  conditions  mentioned  in  tfiejfolicy.'] 

And  this  plaintiff  further  says,  that  on  the  said  9th  day 
of  October,  1860,  at  Lansingburgh,  aforesaid,  the  said 
policy  was  duly  executed  by  the  president  and  secretary 
of  said  company,  and  was  delivered  to  this  plaintiff^  and 
thereupon  and  thereby  the  said  defendants  then  and  there 
promised  this  plaintiff  that  they,  the  said  defendants, 
would  become  and  be  to  this  plaintiff,  to  his  executors, 
adminisitratorB  and  assigns,  insurers  to  hiin  of  said  sum  of 
$3,000  upon  the  property  in  said  policy  of  insurance  men- 
tioned, and  would  perform  and  fiilfil  all  things  in  said 
policy,  on  their  part  and  behalf  to  be  performed  and  ful- 
filled, and  did  become  and  then  and  there  was  insured,  as 
aforesaid. 

And  this  plaintiff  further  says,  that  at  the  time  of  the 
making  of  such  policy  of  insurajfce,  and  from  thence 
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nntil  tbe  I088  and  damage  hereinafter  mentioned,  this 
plaintiff,  as  si\ch  assignee  as  aforesaid,  had  an  interest  in 
the  said  insured  property,  to  a  larger  amount  than  the 
money  insured,  as  aforesaid,  thereon  by  the  said  defenr 
dants. 

And  this  plaintiff  further  says,  that  on  the  evening  of 
the  26th  day  of  April,  1861,  the  said  property,  in  said 
policy  of  insurance  mentioned,  then  still  possessed  and 
held  by  plaintiff,  as  aforesaid,  was  destroyed  by  fire, 
whereby  this  plaintiff,  as  such  aarignee  as  aforesaid,  sus- 
tained damage,  in  the  destruction  and  loss  of  the  said 
insured  property,  to  the  amount  of  $4,000  and  upwards, 
estimated  according  to  the  true  and  actual  value  of  the 
property  at  the  time  of  such  loss. 

And  this  plaintiff  further  says,  that  he  has  duly  per- 
formed all  the  conditions,^  and  in  all  things  observed  and 
performed  and  fulfilled  aU  and  singtdar  the  matters  and 
thingSf  on  his  part,  in  and  by  said  policy  and  application, 
and  the  conditions,  proposaLs  and  provisions  of  the  by-laws, 
or  extracts  therej&om,  annexed  to  said  policy,  to  be  per- 
formed, observed  and  fvlfiUed;  and  that  notice  in  writing 
of  said  loss  and  damage  was  forthwith,  after  the  happen- 
ing thereof,  to  wit,  on  the  29th  day  of  April,  1861,  given 
to  the  said  defendants,  and  that  within  thirty  days  after 
said  loss  and  damage  this  plaintiff  delivered  to  the  said 
defendants  a  particular  account  of  such  loss,  signed  by 
his  hand  and  verified  by  his  oath,  in  the  form  and  manner 
required  by  the  said  policy  and  application,  and  the  con- 
ditions, proposals  and  provisions  of  tiie  by-laws  aforesaid 

Yet  the  said  defendants,  although  often  requested,  have 
not  paid  to  this  plaintiff  the  said  sum  of  money  so  by 

^  This  18  snfBcient  in  pleading  performance  of  conditions  precedent 
bj  the  Code,  §  162,    The  part  in  italics  is  unnecessary. 

fil 
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tfaem  insiirdd  aci  aforesaid,  or  any  part  thereof^  or  in  any 
wiae  repaid  or  reimbursed  to  him  the  said  loss,  or  any  part 
thereof,  but  have  wboDy  refused  and  still  do  refuse  so 
to  do. 

Wherefore  this  plaintiff  demands  judgment  against  tiie 
said  defendants,  for  the  sum  of  $3,000,  and  interest  from 
the  39th  day  of  July,  1861,  with  costs  of  this  action. 

PIERSON,  BEACH  A  SMITH, 

AtU>mey8  for  Plaint^. 


(  No.  22. ) 


By  gen£ral  guardian  of  if^ant^  to  recover  back  money  paid 
by  fnistaJee  on  accou$U  of  his  toard. 

SUPREME  COURT — Dutchess  Comrrr. 


A.  B.,  genend  gnArdiaa  of  C  D.,  an  infant^' 

S.  F. 


The  plaintiff  complains  of  the  defendant,  and  alleges 
the  following  facts  constituting  his  cause  of  action : 

That  said  C.  D.  is  an  infant,  and  one  of  the  next  of  kin 
of  R.  D.,  deceased,  who  died  intestate  on  or  about  the 
— ^  day  of ,  at  the  town  of         ,  in  Dutchess 

'  In  tliis  cue  the  suit  10  not  the  in&nt's,  hy  his  guardian,  as  in  Nos. 
1  and  41,  part  II.,  pages  46,  190,  ante^  hut  is  the  suit  of  the  guar- 
dian, brought  by  him  as  ^  trustee  of  an  express  trust,"  within  the 
proyisions  of  section  113.  In  such  a  case  the  decision  in  Holbert,  an 
infant,  v.  Toung  (13  How.,  413),  is  applicable,  and  the  complaint,  as 
in  cases  of  reoelTers,  committees,  &c,  must  show,  by  {Hoper  ayennents, 
the  time,  jdace  and  manner  of  the  guardian's  af^intment  (See  notes, 
ante,  pp.  190,  283.) 
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county,  where  he  and  said  infant  then  resided,  leaving  a 
large  estate  of  personal  property,  which,  after  paying  the 
debts  of  said  intestate,  has  been  duly  distributed  to  the 
next  of  kin  of  said  R.  D.,  by  order  of  the  surrogate  of 
said  county. 

That  such  proceedings  were  had  before  said  surrogate, 
that,  by  an  order  of  said  surrogate,  bearing  date  the,  &c., 
the  said  A.  B.  was  duly  appointed  the  general  guardian  of 
said  infant»  on  his  executing  the  security  required  by  said 
order  according  to  law. 

That  such  security  has  been  duly  executed  and  filed, 
and  said  A.  B.  has  duly  qualified  to  act  as  such  guardian, 
and  as  such  has  received  the  distributive  share  of  said 
infant  in  his  father'sestate. 

That  on  the  — —  day  of ,  said  plaintiff,  out  of  the 

money  of  said  infant  in  his  hand,  paid  the  defendant  the 

sum  of  $ f  on  an  alleged  claim  and  account  of  said 

defendant  against  said  infant  for  necessaries,  and  on  the 
representation  by  said  defendant  that  the  same  was  still 
due  and  unpaid. 

That  in  point  of  fact,  the  said  account  had  been  settled 
and  paid  at  the  time,  by  the  agreement  of  said  defendant 
with  the  administrators  of  said  S.  D.,  deceased,  to  apply 
the  debt  which  he  owed  said  estate  on  said  claim,  which 
was  done  by  said  administrators  for  and  on  behalf  of  this 
plaintiff,  and  the  receipt  in  full  of  said  defendant  taken 
before  said  money  was  paid  him  by  said  plaintiff,  but 
without  plaintiff's  knowledge. 

Wherefore  the  plaintiff,  guardian,  &c.,  as  aforesaid, 
demands  judgment  against  the  -deifeiidant  for  the  sum  of 

$ ,  with  interest  fix)m  —  day  of ,  besides  costs. 

J*  Li*  W»j 

Plaintjff^s  Attorney* 
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(  No.  28. ) 

By  an  agents  to  recover  stipulated  damages  for  breach  tf  a 
contract  to  convey  lands  made  by  the  agent,  for  the  ben^t 
of  his  principal} 

Tide  of  the  Cause. 

The  plaintiff  complaiiiB  of  the  defendant,  and  allegeB 
the  following  facts  oonstituting  his  cause  of  action : 

That  on  the day  of ,  the  plaintiff  was  duly 

authorized  by  one  Qc.  H.  to  enter  into  an  agreement  to 
purchase  for  him  a  certain  house  and  lot,  [describing  i^] 
and  thereupon,  being  so  authorized,  he  ent^^  into  an 
agreement  in  writing  with  the  defendant,  duly  executed 
by  the  defendant  in  his  own  name,  and  by  the  plaintiff 
in  his  name,  as  agent  of  said  G.  H.,  and  duly  delivered,  a 
copy  of  which  agreement  is  hereto  annexed,  [or  state  the 
substance  of  it,  setting  forth  the  contract  to  convey  9  4^.,  and 
to  pay  the  stipulated  damages  in  ca^e  of  failure.'] 

That  said  plaintiff  duly  performed  all  the  conditions  in 
said  contract,  on  his  part,  or  on  the  part  of  said  G.  H., 
mentioned  therein  to  be  performed,  and  on  said day 

'  By  section  113  Oode,  it  is  deslared  that  a  trustee  of  an  express 
trust  shall  ^  indude  a  person  with  whom,  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  another."  In  cases  of  this  kind,  it 
would  seem  that  the  reel  party  in  interest  might  also  maintain  the 
suit  (Ericson  v.  Gompton,  6  How.,  471;  and  see  Pleadings,  137, 
138. )  Witlutt  this  clause  of  the  Code,  ss  amended,  it  seems,  too,  that 
in  a  case  like  that  of  Lane  v.  The  Columbus  Ins.  Co.  ( 2  Code  R., 
65,  referred  to  in  Pleadings^  115,  117),  an  action  might  now  be 
maintained  by  an  agent,  on  a  policy  of  insurance,  effected  by  the 
agent  on  his  principal's  property,  containing  a  clause,  that  the  loss,  if 
any,  should  be  paid  to  the  ligent. ' 
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of  —^9  the  day  mentioned  in  said  agreement,  ofl^d 

and  tendered  to  said  defendant  the  said  sum  of  $ $ 

and  offered  to  execute  the  mortgage  therein  mentioned,  to 
secure  the  balanoe  of  said  purchase  money,  and  demanded 
of  said  defendant  a  delivery  of  the  conveyance  thereof^ 
pursuant  to  the  terms  of  said  agreement,  which  he,  the 
defendant,  refused,  and  has  ever  since  refused. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  for  the  sum  stipulated  as  damages  in  said  agree- 
moit  for  a  breach  thereof,  to  wit,  the  sum  of  $— -,  with 
interest  thereon  from  the  —  day  of  — ^,  besides  costs. 

J.  £  .    P*, 

PlaiiU^9  Attorney. 


(  No.  24. ) 


By  the  people^  as  plainliffsj  being  **  trusted  €f  an  express 
trMi'*  on  an  o/irninMrQiAon  homi^ 

SUPREME  COUET— Kings  County. 


Th«  People  of  the  Sute  of  Kew-Tork,  on 
the  reUtion  of  A.  &, 

G  D.,  K  F.  and  G.  H. 


The  plaintiff  complains  of  the  defendants,  and  all^^es: 
That  on  the  application  of  the  defendant,  C.  D.,  to  the 

'  The  oomplunt  is  drawn  on  the  a«thorit7  of  the  decision  in  the 
cue  of  The  People,  es  rel.  Demsrest,  v.  Lioostsnd  others  (  8  Abhott, 
450),  sfBrmed  at  General  Term  (4  Abbott,  292  ).  ne  action  is  on 
an  administrator's  bond,  prosecuted  pursuant  to  the  Berised  Statutes, 
part  2d,  eh.  6,  title  6,  §19  (4th  ed.,  p.  300),  which  aathorises  the 
surrogate  ^  to  cause  the  bond  to  be  prosecuted,^*    It  is  said,  in  the 
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Borrogate  of  the  ooanty  of  Ejngs,  to  be  appointed  admin- 
istrator, Ae^  of  the  estate  of  one  D.  IL,  deceaaed,  such 
jMOoeedmgB  were  had  that  said  D.  M.  was  appointed  such 
administrator,  by  order  of  said  sunogate,  on  his  executing 
and  filing  the  bond  required  by  statute,  in  the  penalty  of 
$         ,  Ac 

That  said  C.  D.,  with  the  defendants,  E«  F.  and  G.  H^ 

his  sureties,  thereupon,  on  the         day  of — ,  executed, 

acknowledged  and  delivered,  and  filed  with  said  surrogate, 

said  b(md,  a  copy  of  which  is  hereto  annexed :  [  Or  jet 

forth  penalty  ani  eonditwnJ^ 

That  said  A.  B.,  the  relator  herein,  having  a  demand 
arising  on  contract  against  the  estate  of  said  deceased, 
amounting  to  the  sum  of  $  ,  procured  a  citetion,  pur- 
suant to  statute,  to  be  issued  by  said  surrogate  to  said 
administrator,  requiring  him  to  fihow  cause  why  he  should 
not  be  decreed  to  pay  the  amount,  &c.;  that  said  adminis- 
trator appeared  on  the  return  of  said  order,  and  such 

proceedings  were  thereupon  had  that  on  tiie day  of 

■,  by  the  decree  of  said  surrogate,  duly  given  or  made 
and  entered,  it  was  decreed  that  said  administrator  do  pay 

opinion  of  the  General  Term  (  per  S.  B.  Strong,  J.  ),  that  the  pro- 
yision  of  the  Code,  requiring  the  action  to  be  brought  bj  the  real 
party  in  interest,  is  satisfied  in  suits  upon  official  bonds  giren  to  the 
people,  where,  as  in  this  case,  they  are  named  as  plaintifib,  upon  the 
relation  of  the  proprietor  of  the  claim;  and  that  the  defendant 
cannot  be  prejudiced  by  the  proceeding,  as  the  relator  will,  if  nnsuc- 
cessftd,  be  responsible  for  the  costs.  A  better  and  more  satisfactory 
reason  is  gi^en  in  the  opinion  of  the  Special  Term,  namely,  that  the 
people  in  such  cases  aie  "  trustees  of  an  express  trust,''  within  section 
113  of  the  Oode,  and  may  sue  as  such.  This  is  predsely  the  doctrine 
of  the  Court  of  Appeals  (  see  People  v,  Norton,  5  Solden,  146  ),  in 
which  such  a  suit  was  held  properly  brought  by  the  people,  on  a 
bond  given  for  the  faithful  execution  of  a  trust,  for  the  benefit  of 
those  interested  in  the  trust  estate.  It  does  not  seem  to  be  neces- 
sary to  bring  the  suit  on  the  relation  of  the  persons  interested. 
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to  said  A.  B.,  out  of  the  aasets  of  said  estate  or  otherwise, 
the  said  sum  of  $— — -,  with  interast  from,  &g.,  amount- 
ing in  all  to  the  som  of  $— • 

That,  after  the  entering  of  said  decree  and  notice  there- 
of to  said  administrator,  the  said  A.  B.  demanded  of  him 
payment  of  said  sum  of  $  ,  which  he  refused  and 
has  hitherto  refosed,  and  stiU  refuses  and  neglects  to  pay, 
and  said  decree  remains  unreversed  and  in  fiill  force,  and 
not  appealed  from  or  its  execution  stayed. 

That  on  due  proof  of  such  facts  being  made  to  said 
surrogate,  he,  the  said  surrogate,  did,  on  the  —  day  of 

,  duly  make  and  enter  an  order,  pursuant  to  the 

statute  in  such  case  provided,  that  said  bond  should  be 
prosecuted,  and  that  the  amount  of  the  debt,  mterest  and 
cost,  so  decreed,  should  be  coUected  upon  it,  and  applied 
to  the  satisfaction  of  the  said  decree. 

Wherefore  the  plainti£53  demand  judgment,  that  the 
defendants  be  adjudged  to  pay  said  plamtiffi  the  said  sum 
of  $— ^,  with  interest  thereon  from,  Ac,  besides  costs. 

G.  A.  B., 

Plaintiffs*  AUomey* 
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( 5. )  Iv  Gabxs  whirs  Pabubs  abb  Numbbous  ahd  ohb  ob  mobs 
MAT  Sub  for  or  Dbfbni»  thb  wholb.  umdbr  Sbc.  119*  Oodb.^ 

( No.  25. ) 

By  three  subscribers  to  a  common  Jiind  (there  being  numerous 
other  subscribers),  in  behalf  of  all,  to  recover  subscriptions 
collected  which  have  been  deposited  in  bank,  the  bank 
refusing  to  pay* 

SUPREME  COURT— Albany  County. 


A.  B,  a  D.  and  &  F. 
1*6  Bank  of ^, 


The  plaintiffi  aboyeiuuiied»  as  well  in  behalf  of  them 
selves  as  of  all  others  similarly  situatedy  and  having  a 
common  interest  with  them  in  the  subject  matter  of  this 

'  It  is  intimated,  though  not  decided,  in  Habieht  v.  Pemberton 
(4  Sand.,  657),  that  this  section  ought  to  be  oonstraed  as  merelj  re- 
enacting  the  rale,  that  might  otherwise  be  held  to  bo  aboltshed,  which 
prerailed  in  courts  of  equity,  and  consequentlj  that  it  is  to  suits 
equitable  in  their  nature  that  this  prorision  should  be  ezdusiTelj  ap* 
plied.  It  will  be  seen,  however,  that  the  provision  is  general,  and 
there  is  no  reason  why  it  should  not  equally  apply  to  an  action  for 
damages  merely,  althoogh  such  cases  will  be  found  of  rare  oQcuireDCSi 

Its  application  is  most  frequent  in  that  class  of  equity  cases  in 
which  one  or  more  creditors  seek  an  account  of  a  trast  fund,  in  he- 
half  of  themselves  and  others,  an  example  of  which  will  be  found.  No. 
76,  ante,  page  175. 

'  This  case  seems  to  me  to  come  withm  the  provision  of  that  danse 
of  section  119,  which  authoriaEes  the  action  to  be  brought  in  this  form, 
where  ^*  the  question  is  one  of  a  common  or  general  interest  of  many 
persons."  It  cannot  properly  be  brought  within  the  provisions  of  the 
statutes  of  1849  and  1851,  relative  to  unincorporated  joint  stock  sod 
other  associations  and  companies.  (See  note  to  No.  18,  ante,  p.  392.) 
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aGtion»  as  heveinafter  stated,  complain  of  the  defendaiitt 
which  is  a  banking  institntion  dnly  incorporated  under  the 
laws  of  the  State  of  New -York. 

That  a  subscription  was  heretofore  circulated  by  the 
plaintiffit,  for  the  purpose  of  procuring  funds  to  erect  a 
new  church  edifice  in  the  town  of  ,  to  be  called  the 

**  church,"  and  the  plaintifi,  and  about  one  hun* 

dred  other  persons,  subscribed  the  same,  in  sums  varying 
fixKn  $6  to  $100  each,  and  the  said  plaintiffi,  and  most  of 
the  other  subscribers  thereto,  have  paid  the  whole  or  the 
greater  portion  of  their  subscriptions.^ 

36,  Part  n^  atiie^  p.  175  j  and  where  one  or  more  legatees,  in  behalf  of 
themeelyea  and  other  logatees,  aeek  an  aooonnting,  and  for  an  applica- 
tion of  the  testator's  estate,  as  in  McKenzie  o.  L'Amorenz  (No.  80, 
part  II,  ante,  p.  335  and  note ;  see  also  Pleading$y  123    127.) 

It  has  been  held  that  where  the  plaintiff,  a  stockholder  of  a  com- 
pany, prosecuted  in  his  own  behalf  the  directors  and  secretary  of  the 
company,  alleging  &lse  and  fraudulent  representations,  KadJraudulefU 
over  i$9ue  of  the  stock  of  the  company,  and  appropriating  by  the  de- 
fendants, to  their  own  nse,  the  property  of  the  company,  whereby  the 
plaintiff's  stock  was  Talueless  or  nearly  so ;  that  all  the  stockholders 
having  a  common  interest,  and  tifketed  in  the  same  proportionate  de- 
gree, according  to  the  quantity  of  stock  eadi  held,  it  was  a  case  in 
wUdi  there  should  be  but  one  reooreiy,  and  in  wUdi  all  of  the  same 
daas  should  Join,  or  the  suit  should  haTe  been  prosecuied  by  the 
plaintiff  for  the  benefit  of  himself  and  the  other  stockholders.  (Wells 
V,  Jewett,  impleaded  with  others,  11  How.,  242.)  In  a  similar  case 
(Ben  V.  Mali  and  others,  11  How.,  254),  it  is  held  that  the  fiJse  ropie- 
sentatkms,  with  proper  averments,  would  give  a  cause  of  actioii  to  the 
plaintiff  alone;  the  mere  over  issue  of  stock  would  give  a  cause  of 
action  to  the  company,  or  the  plaintiff  and  all  the  other  stockholders. 

^  It  is  not  suiBdent  simply  to  aUege  that  the  other  parties  are  so 
numerous  that  it  would  be  impracticable  to  bring  them  all  before  the 
oourt,  but  the  nature  of  their  common  interest  must  nqpear  to  be  such 
as  would  entitle  them,  were  they  $31  before  the  court,  to  «**»wt^n  the 
action  in  their  own  right  or  their  own  names.  (Habidit  v.  Pember- 
ton,  4  Sand.,  657.) 

52 
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That  aaid  plamtiflEB»  ocdlectod  a  considerable  part  of  said 

aiibeciiptioiiy  amounting  in  all  to  the  smn  of  $ ^  and 

depoflited  the  same  in  the  said  Bank  of  ,  to  the 

credit  of  the  *< chnich;"  and  that  others  of  said 

sabscribets  have  collected  other  portaona  of  said  subscrip- 
tions, amounting  to  the  sum  of  $  ,  and  deposited  such 
sum  to  the  like  credit,  in  the  same  bank. 

That  said  **  church"  is  not  yet  erected,  and  tibe 

subscribers  are  not  incorporated,  and  there  is  no  such  body 
corporate  or  organized  society  as  the  **  oburch,'* 

and  no  person  or  persons,  other  than  said  subscribers,  who 
are  authorized  to  receive  such  deposits,  to  the  knowledge 
or  belief  of  the  plaintifb. 

That  said  plaintifi,  and  the  other  persons  depositing 
such  money  in  said  bank^  have  demanded  the  same  at  its 

banking-house  in  ,  that  is  to  say,  on  the day 

of—,  during  the  usual  hours  of  buasnesB  of  said  bank, 
and  said  bank  refused  to  pay  the  same. 

Wherefore  the  plaintiffs,  in  behalf  as  well  of  them- 
selves as  of  all  other  persons  similarly  situated  and  sub- 
scribing to  or  interested  in  said  fund,  demand  judgment 

against  the  defendant  for  the  sum  of  t ^  with  interest 

thereon  firom  the,  Ac,  [the  time  of  demanii\  besides  costs. 

J.    \a*    f^., 

TlavnXrffi  Auomey. 


J 
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(  No.  26, ) 

By  several  heirSf  an  behalf  of  themselves  and  numerous  other 
heirs  (some  of  whom  are  unknown)^  on  a  covenant  of  toar^ 
ranly  on  eviction  of  the  heirs  h(dding  as  tenants^  after  tAa 
deaik  of  the  grantee}- 

SUPREME  COUST— Renbselaeb  Counit. 


A.  E.,  K  K.  and  C.  K.,  for  tbemielyes  and 
all  other  hain  of  A.  J.  K,  deoaaaad, 

aF.  G. 


The  aboyenamed  plaintiffs,  on  their  own  behalf  as 
well  as  on  the  behalf  of  all  others  similarly  situated,  that 
is  to  say,  all  the  heirs-at-law  of  A.  J.  E.,  deceased,  com- 
plain of  the  defendant,  and  allege  the  foUowmg  facts, 
constituting  their  cause  of  action : 

That  the  plaintiffs  are  heirs-at-law  of  A.  J.  E.,  late  of 

,  deceased,  who  died  intestate  on  the  10th  day  of 

June,  A.  D.  1856,  leaving  no  widow,  father,  mother, 
children,  or  brother  or  sister  him  surviving. 

That  the  heirB-at-law  of  said  A.  J.  E.  are  the  children, 

'  This  seema  manifestly  a  case  in  which  one  or  more  of  the  parties 
in  interest  may  sue  for  the  benefit  of  the  whole,  within  that  provision 
of  section  119  of  the  Code  which  applies  the  role  to  cases  where 
the  **  parties  are  very  numerous,  and  it  maybe  impracticabte  to  bring 
ihem  all  before  the  court.^* 

In  this  case  it  will  be  seen  that  the  heirs  are  numerous,  and  some 
of  them  are  unknown  and  cannot  be  ascertained  by  the  plaintiff,  and 
therefore  it  is  impossible  to  bring  them  before  the  court.  The  action 
is  for  the  breach  of  a  coyenant  of  quiet  enjoyment  and  warranty, 
which  runs  with  the  land,  and  therefore  must  be  brought  by  the  heirs, 
and  cannot  be  by  the  personal  representatiTes.  (Pleadings^  142, 143.) 
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or  deBcoidaiiti  of  the  children,  of  his  three  brothen,  who 
are  now  deceaaed,  to  wit:  [Naming  the  brothers,'}  and  that 
plaintiflb  are  all  the  chUdien  of  one  of  said  bzothers,  to 
wit: 

That  the  other  two  brothers  died,  each  leaving  a  laige. 
fiunily  of  aons  and  daughters,  and  that  several  of  such  sons 
and  daughters  are  also  dead,  leaving  children  them  survi- 
ving, the  names  or  places  of  residence  of  all  of  whom  are 
not  known  to,  and  cannot  be  ascertained  by,  the  plaintiffi, . 
and  the  whole  number  of  the  heirs  of  said  A.  J.  E.  is 
upwards  of  fifty*^ 

That  on  the  6th  day  of  July,  1860,  the  said  defendant 
and  his  wife  execated  and  delivered  to  the  said  A.  J.  E^ 
in  consideration  of  the  sum  of  $  ,  then  and  there  paid 
to  them,  a  conveyance,  with  the  usual  covenants  of  war- 
ranty, Ac  [Here  Met  forth  subitance  of  the  deed^  and  the 
covenant  of  quiet  enjoyment  and  warranty  itkJuU;  or,  if  it 
heprtferred,  set  out  the  deed  in  foil,  or  annex  copy  of  it  to 
the  complaint,  with  the  allegation,  a  copy  of  which  is  hereto 
annexed,  and  forms  a  part  of  the  con^plaint.'] 

That  said  A.  J.  E.  thereupon  went  into  possession  of 
sud  premises,  and  continued  in  such  possession,  by  himself 
or  his  tenants,  up  to  the  time  of  his  death,  as  aforesaid, 
and  after  his  death  the  said  plaintiffi,  A.  E.,  B.  E.  and  C. 
E.,  as  tenants  under  an  unexpired  lease  from  said  A.  J. 
E.,  continued  in  possession  until  evicted  by  defendant  as 
hereinafter  stated*' 

'  The  foregoing  allegations  are  necefleary  in  Buch  a  complunt,  in 
order  to  show,  within  the  dedsbn  in  the  cue  of  Habicht  v,  Pember- 
ton  (4  Sand.,  657),  that  the  parties  are  nnnDerous,  and  that  their 
oommon  interest  is  such  as  would  enable  them  all,  if  parties  before 
the  court,  to  maintain  the  action. 

*  The  action  is  maintainable  by  the  heirs  only,  because  the  erictlon 
or  breach  of  the  covenant  was  after  the  grantee's  death.  Had  the 
eTictioQ  been  of  the  grantee  in  his  lifetime,  the  action  should 
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The  plaintiffi  further  allege,  that  one  B.  L.  P.,  who, 
at  the  time  of  making  the  said  warranty  deed  or  con- 
yeyance,  and  continually  from  thence  until  and  at  the 
time  of  the  eviction  hereinaft^  mentioned,  had,  as  plain- 
tifis  are  informed  and  believe,  and  still  has,  lawful  right 
and  titie  to  said  premises,  with  the  appurtenances  parar 
mount  to  said  defendant  and  his  grantees,  did,  under  execu- 
tion  and  due  process  of  law,  issued  on  a  judgment  obtained 
in  tiiis  court  against  the  plaintifis  in  an  action  to  recover 
possession  of  said  premises,  after  a  trial  thereof  on  the 
merits,  he,  the  said  defendant,  having  been  duly  notified 
on  the  commencement  of  said  action  to  come  in  and  defend 
the  same,  enter  into  the  said  premises  and  upon  the  pos- 
searion  thereof,  and  ejected  and  removed  therefiK>m  said 
plaintifEb,^  so  holding  poasession  either  as  tenants  of  said 

have  been  brooght  by  the  personal  repreeentatiTeg.  A  oovenant  real 
ceaaoe  to  be  such  ^dien  broken,  and  no  longer  runs  with  the  land, 
and  the  rig^t  of  action  descends  to  the  personal  representative,  and 
not  to  the  heir.  (Beddoe  v.  Wadsworth,  21  Wend.,  12D). 

^  Covenants  for  qniet  ei^oyment  and  warrantee  are  broken  onlj  by 
an  tetnal  eviction  and  ouster  of  possession.  (See^  among  other  esses 
in  our  own  courts,  Miller  v.  Ayery,  2  Barb.  Oh.  B.,  582 ;  Bank  of 
Utica  V.  Mersereau,  3  Bsrb.  Ch.  R.,  628  $  Webb  v.  Kelly,  6  Wend*, 
281 ;  Kelly  v.  Dutch  Church  of  Schenectady,  2  HUl,  105 ;  Batterman 
V.  Pierce,  3  HiU,  171,  176;  Qreenby  v.  Wilcox,  2  John.,  1;  FoUiard 
V.  Wallace,  2  John.,  395 ;  Kent  v.  Welch,  7  John.,  258  3  Shepherd 
V.  Ryers,  15  John.,  497.)  And  the  allegations  in  the  complaint 
should  therefore  show  that  there  has  been  a  breach  of  the  covenant 
by  an  eviction  or  ouster. 

But  evicUon  by  legal  proce$$  is  not  necessary  to  found  an  action  on 
the  covenant  Whenever  the  grantee  is  ousted  by  one  having  a  law- 
ful right  to  the  property,  paramount  to  the  titie  of  the  grantor^  the 
covenants  are  broken,  and  the  grantee  may  sue.  (Greenvault  v.  Davis, 
4  Hill,  643.)  And  it  seems  even  that  the  grantee  can  recover,  though 
he  voluntarily  give  up  possession  to  an  adverse  daimant ;  but  he  takes 
upon  himself  the  burden  of  proving  paramount  title  in  such  other. 
(St<me  9,  Hooker,  9  Oow.,  154;  Fowler  v.  Poling,  6  Barb.,  165.) 
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A.  J.  E^  deceased,  or  for  themselves  and  said  other  heirs, 
and  every  part  thereof,  [or  if /ram  a  part  on/y,  set  forth 
what  parts']  ftod  still  keeps  and  holds  said  plaintiffii  and 
heirs  finom  the  possession  and  occupancy  thereof;  and  said 
d^endant  has  thereby  broken  and  failed  to  perform  his 
said  covoiant  in  this,  to  wit,  that  he  has  not,  at  all  times, 
peaceably  and  qaietly,  &c«,  [set  forth  language  of  cove- 
nantJ] 

By  reason  whereof  the  said  plaintiffs,  for  themselves 
and  all  other  hdrs  so  as  aforesaid,  have  not  only  lost  said 
lands  and  tenements,  but  also  divers  sums  of  money  by 
them  expended  in  repairs  and  improvements  thereon,  and 
the  costs  and  charges  of  defending  said  action  to  recover 
possession,  amounting  in  all  to  the  sum  of  $ ^ 

Wheiefore  the  plaintift,  in  behalf  of  themselves  and 
all  other  heirs  of  said  A.  J.  E.,  demand  judgment  against 

the  defendant  for  the  sum  of  $ ,  with  interest  thereon 

from  the day  of ,  besides  costs.* 

G.  L.  F., 

Plaintiffs*  Attorney* 

'  The  two  foregoing  precedents  are  drawn  under  the  provisions  of 
section  119  of  the  Code,  to  illustrate  the  application  of  the  rule,  that 
one  or  more  persons  maj  sue  for  the  benefit  of  the  whole,  when  **  the 
question  is  one  of  a  common  or  general  interest  of  many  persona,  or 
when  the  parties  are  very  numerous,  and  it  may  be  impracticable  to 
bring  them  all  before  the  court."  That  section  also  proyides  that 
they  may  not  only  sue  but  '^  defend,  for  the  benefit  of  the  whole." 
This  does  not,  howeyer,  it  is  thought,  giro  the  plaintiff  the  right  to 
sue  one  or  more  on  a  joint  liability  or  interest,  where  the  other  parties 
are  known,  but  he  should  bring  them  all  before  the  court  as  defen- 
dants. If  some  of  the  parties  who  should  be  defendants  are  un- 
knovm,  as  in  the  case  of  a  partition  suit  (in  which  it  is  expressly 
authorized  by  statute),  a  complaint  in  which  is  given,  anle^  page  241, 
this  section  of  the  Code  undoubtedly  applies,  and  one  or  more  of  the 
defendants  might  put  in  an  answer,  either  by  way  of  defence  of 
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(  6. )  OoMPLAimrs  aoaihbt  Psbsovs  SsvbraiiI«t  Liable  oh  saiis 

ObUGATION  OB  InSTRVMSMT,  §  120  OF    TBB   OoDB, 

( No.  21. ) 
Against  first  and  third  endorser  of  promissory  nate.^ 
SOPREME  court—County  of  Rensselaer. 


A.B. 

offL 

G  D.  and  El  F. 


The  oomplaint  of  the  abovenamed  plaintiff  respectfully 
shows  to  this  coi]rt»  that  one  P.  C,  on  the  1st  day  of  . 

1  See  also,  aiUe^  Nos.  4,  5,  6,  for  preoedenU  against  different  parties 
on  promissory  notes. 

ooonterclaim,  as  well  forthemselyes  as  for  all  others  similarly  situated. 
Sach  an  answer  will  be  found  in  a  subsequent  part  of  this  yolume. 

The  rule  as  to  parties  defendants,  in  this  respect,  as  established  by 
the  Code,  is,  no  doubt,  the  same  with  that  heretofore  existing  in 
equity,  and  is  well  stated  by  Justice  Stort,  in  MandeyiUe  and  others 
V.  BiggSv  2  Peters'  U.  S.  R.,  487 :  *<  One  of  the  great  prinoiplee  upon 
which  courts  of  equity  generally  require  all  persons  who  are  known 
and  within  reach  of  its  jurisdiction  to  be  made  parties,  is  to  prevent 
foture  litigation,  and  to  take  away  multiplicity  of  suits.  It  is  a  mat- 
ter of  justice,  as  well  as  of  couTenience,  that  aU  the  parties  who  are 
ultimately  liable  to  contribution  should,  when  practicable,  be  brought 
before  the  court,  so  that  the  equities  between  them  may  be  a^f usted, 
as  wdl  as  the  right  of  the  plaintiC  There  are  exceptions,  it  is  true^ 
to  the  rule,  but  they  are  founded  upon  special  considerations,  such 
as  where  a  decree  of  contribution  would  be  useless,  or  where  the 
proceeding  would  defeat  the  jurisdiction  ot  the  court,  and  the  parties 
are  not  indispensible  to  a  decree,  or  where  the  conyenient  administra- 
tion of  justice  forbids  it  in  the  particular  case." 

The  section  under  considemtion  also  provides  that  when  the  con- 
sent of  a  person  who  ought  to  have  been  joined  as  plaintiff  cumot  be 
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July,  1867,  at  Troy,  made  his  certaiii  promiflsory  note  in 
writing,  whereby  he  piXMnised  to  pay  to  the  defendant,  C. 
D.,  or  order,  the  sum  of  $260,  three  months  from  the  date 
thereof,  and  the  aaid  payee  tiiereof  endorsed  the  said  note 
to  one  A«  li.  IL,  by  whom  the  said  note  was  endorsed 
to  the  defendant,  £•  F.,  and  by  said  E.  F.,  for  value 
received,  endorsed  to  the  plaintiff;  and  he  believes  that, 
when  the  said  note  became  due  and  payable,  it  was  duly 
presented  for  payment  to  the  maker,  and  paymoit  thereof 
was  duly  demanded,  but  the  same  was  not  paid,  and  that 
due  notice  tha:eof  was  thereupon  given  to  the  defendants, 
C.  D.  and  K  F«,  and  that  said  note  is  still  due  and  unpaid. 
Wherefore  the  plaintiff  demands  judgment  against  the 
said  defendants,  for  the  said  prindpal  sum  of  $260  and 
interest,  from  the  4th  day  of  October,  1867,  besides  costs. 

J.  L*  F*, 

PlaifU^s  Attorney. 

obtained,  he  nuty  be  made  a  defendant,  the  reason  thereof  bdng 
stated  in  the  compUint.  It  is  not  deemed  neoessarj  to  insert  in  this 
plaoe  a  precedent  to  illoatrate  this  provision,  as  such  hate  been 
already  given  in  Part  U.  (See  No.  48,  ante,  p.  220.) 
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(  No.  28. ) 

On  a  Joint  and  Hieeral  sealed  note  against  the  survivor  and 
representatives  of  deceased  makers^  alleging  insolvency  of 
survtvor.^ 

SUPREME  COURT— Essex  County. 


A.  B. 
affL 
C  D.,  and  R  L  and  R  J.,  AdminittnitoTi,  Ac, 
of  EL  F.,  deeeftMcL 


The  plaintiff  complains  of  the  defendants*  and  alleges 
the  following  facts,  constituting  his  cause  of  action* 

That  the  defendants,  C.  D.,  and  E.  F.,  in  the  lifetime  of 
said  E.  F.,  that  is  to  say,  on  the  —  day  of  —  exe- 
cuted under  their  hands  and  seals,  and  delivered  to  the 
plaintiff,  a  promissory  note,  whereby,  Ac,  [as  in  the  pre- 
ceding form^  OTf  if  which  the  following  is  a  copy  ^1  which 
note  is  due  and  wholly  unpaid. 

'  It  should  be  obseryedi  that  the  pnctioe  in  caaeB  of  this  kind  csn 
Bcsroelj  yet  be  regarded  as  entirely  settled.  The  decision  in  Bicart 
V.  Townsend  (6  How.,  460),  holding  that  in  an  action  brought  to  reach 
the  partnership  property,  the  sorviTing  partner,  and  the  representatives 
of  the  deceased  partner  may  be  Joined,  has  not  been  sustained,  and 
seems  to  be  generally  disapproyed  by  subsequent  decisions ;  and  the 
construction  put  by  the  courts  upon  section  118  of  the  Code  is  not  as 
broad  as  that  cUimed  for  it  by  the  commissioners.  Yery  lew,  if  any, 
of  the  other  cases  have  gone  fiuiher  than  to  hold,  or  intunate,  that  the 
representatiyes  of  a  deceased  joint  contrMtor  can  be  properly  united 
in  the  same  suit  only  when  the  insoWency  of  the  suryivor  is  alleged. 
The  complaint  in  the  present  case  is  drawn  within  the  principle  laid 
down  in  the  ease  of  Toric  v.  Peck  and  others  (14  Barb.,  644).  See 
this  whole  subject  discussed,  and  yarious  authorities  cited,  Fleadinigs^ 
161-166. 

53 
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That  on  the  — ^  day  of——,  the  said  E.  F.,  then 
residing  at  ,  in  Essex  county,  died,  and  that  such 

were  thereupon  had  before  the  sonogate  of 
county  that  letters  of  administration  of  the  goods  and 

chattels  of  said  deceased  were  duly  issued  on  the day 

of  '  to  the  defendants,  E«  L.  and  E.  J.,  by  order  of 
the  said  surrogate  of  that  day,  and  said  E.  L.  and  E.  J. 
have  duly  qualified  as  such  administrators,  and  have  taken 
upon  themsely  es  the  execution  of  such  duty. 

That  C.  D.,  the  surviving  maker  of  said  note,  is  insolvent, 
and  has  been  ever  since  the  same  became  due,  and  has  not 
sufficient  property,  exempt  firom  execution,  to  pay  said  note 
or  any  part  thereof,  and  the  plaintiff  cannot  collect  the 
same  from  him  by  legal  process  or  otherwise. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  C.  D.,  individually,  and  against  the  defendants, 
E.  L.  and  E.  F.,  as  administrators,  &c.,  to  be  paid  in  the 
due  course  of  administration  of  said  estate,  in  the  sum  of 

$  ,  with  interest  thereon  from day  of , 

besides  costs. 

J.      Ha      C*, 

FlaitUiJPs  Attorney. 


(No.  29,) 


Against  two  of  three  makers  of  a  joint  and  seeeral  bond} 

Tide  of  the  Cause. 
The  plaintiff  complams  of  the  defendants,  and  alleges: 
That  the  defendants  and  one  C.  D.  executed  under 

1  In  MorahouBe's  Ezecntors  v.  Balloa  and  others  (16  Barb.,  289), 
it  is  intimated  that,  notwithstanding  sectbn  120  of  the  Code,  the 
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iheir  hands  and  sealfl,  and  delivered  to  the  plaintiff,  a  cer- 
tain writing  obligatoiy,  or  bond,  on  the day  of         , 

whereby  they  acknowledged  themselyes  jointly  and  seve- 
rally bound  to  the  said  plaintiff  in  the  penal  sum  of  $ 9 

for  the  payment  of  which  sum  they  jointly  and  severally 
bound  themselves,  their  heirs,  &c.,  with  a  condition  there- 
under written,  that,  [set  forth  condition*'] 

That  said  obligors  have  not,  nor  have  either  of  them, 
performed  said  condition,  or  paid  said  sum  of  money 
therein  mentioned,  or  any  part  thereof;  but  the  same  is 
due  and  still  remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  against  the 

said  defendants  for  the  sum  of  t ,  with  interest  firom 

— —  day  of      "  ,  besides  costs. 

oonuDon  Uw  rule  is  mushuiged,  and  that  tiDO  out  of  three  or  more 
joint  or  sevenl  makers  oould  not,  if  the  objections  were  properjy 
taken,  be  made  liable.  Such  a  construction,  howeyer,  seems  inad- 
missible. Since  that  case  the  contrary  has  been  held  at  General  Term, 
namely,  that  two  out  of  three  parties,  jointly  and  sererally  liable, 
may  be  sued,  and  that  section  120  applies  to  bonds  as  weU  aa  to  bills 
of  exchange  and  promissory  notes.  (Brainard  v.  Jones  and  Prorosti 
11  How.,  569.) 
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(No.   80.) 

On  tmtten  contract  and  guaranty^  executed  nmfuUaneoudy^ 
the  guaranty  considered  at  forming  part  of  the  cororact; 
action  brought  agaimt  aU  the  parties, 

SUPBEME  COUET— Ulster  Codktt. 


Edward  Marnj 

QffL 

Whiting  WMk%  Hftriiu  Sohoonmaker,  Jo- 
seph S.  Smith  and  Charlee  Daboia. 


The  plaintiff  compltdns  of  the  defendants,  and  alleges 
the  following  cause  of  action : 

That  heretofore  certain  articles  of  agreement  were  made 
and  entered  into  between  the  said  plaintiff,  Edward  Mur- 
ray, of  the  first  part,  and  the  said  defendant,  Whiting 
Weeks,  of  the  second  part,  under  their  respective  hands 
and  seals,  and  bearing  date  the  3d  day  of  July,  in  the  year 
1850,  and  which  said  articles  of  agreement  were  in  sub- 
stance as  follows:  [^Set  forth  contract  between  plaintifff 
Murray  J  and  defendant^  Weeks.  ]  ^ 

That  on  the  said  3d  day  of  July,  in  the  year  1850,  this 
said  defendants,  Marius  Schoonmaker,  Joseph  S.  Smith 
and  Charles  Dubois,  by  writing,  under  their  respective 
hands  and  seals,  written  at  the  foot  of  said  agreement, 
executed  simultaneously  with  said  agreement,  promised 
and  agreed,  to  and  with  the  said  Edward  Murray,  in  the 
words  and  figures  following,  viz:  ^^ In  consideration  of  the 

'  By  the  terms  of  the  oontnct,  Murray  agreed  to  famish  and  deliTer 
certain  stone  for  a  church  edifice,  of  a  kind  and  in  the  manner  pro- 
Tided  in  the  contract,  and  Weeks  agreed  to  pay  him  for  the  stone  at 
the  rates  also  provided  for  in  the  contract. 
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above  contract  and  of  one  dollar  to  ub  paid,  we  do  hereby, 
jointly  and  severally,  promise  and  bind  oorselves,  to  and 
with  the  said  Edward  Murray,  that  the  said  Whiting 
Weeks  shall  and  will  well  and  faithfully  and  punctually 
perform  the  within  contract,  on  his  part,  in  all  respects, 
and  pay  the  moneys  as  therein  specified. 

Given  under  our  hands  and  seals,  this  3d  day  of  July, 
1850. 

MAEIUS  SCHOONMAKER,  [l.  s.] 
J.  S.  SMITH,  [L.S.] 

CHARLES  DUBOIS.  [l.  s.] 

That  this  plaintiff  afterwards  fidly  pejformed  the  mid 
contract  on  his  partj^  and  that  the  same  was  fully  com- 
pleted on  the  4th  day  of  May,  in  the  year  1852,  and  on 
that  day  he  was  entitled  to  have  and  receive  fit>m  the  said 
defendant,  Whiting  Weeks,  and  the  said  defendants,  Ma- 
rius  Schoonmaker,  Joseph  S.  Smith  and  Charles  Dubois, 
upon  the  said  contract,  for  the  said  work,  a  large  sum  of 
money,  viz.,  the  sum  of  $5,228. 

That  the  said  defendants  have  wholly  failed  to  perform 
the  said  contract  on  their  parts,  and  have  wholly  neglected 
and  refused  to  pay  the  said  sum  of  $5,228,  as  by  the 
terms  of  the  said  contract  they  agreed  to  do,  although 
often  requested  so  to  do  by  the  said  plaintiff,  and  are  now 
indebted  to  the  said  plaintiff,  upon  the  said  contract,  in 
the  snm  aforesaid,  with  interest  fit>m  the  4th  day  of  May, 
1852. 

'  The  language  of  the  Code,  which  permits  the  perfonnanoe  of  oon- 
ditk>D8  precedent  to  be  generally  pleaded,  ia,  '^  the  party  duly  per^ 
formed  aU  the  condftione  on  his  part^^  (  sec.  162  ) ;  and  thif  language 
•hoold,  in  ftrictnesa,  be  need.  Perhaps  the  aboye  expression  may  be 
eqaiTalent;  no  point,  howeyer,  was  raised  upon  it  on  the  argument. 
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Wherefore  the  said  plaintiff  demands  judgment  against 
the  said  defendants  for  the  said  sum  of  $6,228,  with 
interest,  besides  costs*^ 

JOHN  VAN  BUREN, 

Plaint^^s  Attorney. 

'  On  demarrer  to  the  foregoing  complaint  for  the  improper  joinder 
of  the  three  defendants,  liabb  on  the  goarantj,  with  the  original,  con- 
tractor, JoBtice  HjLEan,  following  the  dodsion  in  Enoe  v.  Thomae  (4 
How.  Pr.  R.,  48),  considered  the  demurrer  not  weQ  taken ;  and  this 
decision  was  affirmed  by  the  General  Term  of  the  third  district  on 
appeal.  (See  this  sabject  diseossed,  and  authorities  cited,  Pleadmgt^ 
170,  171  and  note.)  As  the  question  has  been  the  subject  of  some 
conflicting  opinions,  and  as  the  decision  above  referred  to  ought  not 
to  be  regarded  as  going  to  the  extent  of  holding  that  a  mere  guarantor 
can  be  sued  with  the  principal  contractor  in  all  cases  under  the  pro- 
yisions  of  section  120  of  the  Oode,  I  subjoin  a  brief  statement  of  the 
points  (prepared  by  the  author  for  the  aif^nment  on  behalf  of  the 
plaintiff),  and  of  the  cases  cited  in  their  eupport.  The  question  was 
raised  on  a  demurrer  put  in  by  the  three  defendants  who  made  the 
guaranty. 

I.  If  the  cause  of  action  can  be  regarded  as  brought  on  the  guarantee 
alone,  then  the  defendants  making  the  guarantee  cannot  demur  for 
the  improper  joinder  of  a  fourth  defendant.  Such  objection  can  only 
be  taken  by  the  defendant  improperly  joined.  (Brownson  «.  Gifford, 
8  How.,  392;  Betts  «.  Genung,  5  Paige,  254;  Whitbeck  v.  Edgar, 
2  Barb.  Oh.  R.,  206.)  And  it  has  eyen  been  held,  under  the  Code,  that 
an  improper  joinder,  that  is,  a  joinder  of  too  many  parties,  defendants, 
is  not  a  ground  of  demurrer  at  all.  (Gregoiy  e.  Oaksmith,  12  How., 
134;  Churchill  v.  Trapp,  3  Abbott,  306;  Peabody  v.  Washington 
County  Mutual  Insurance  Company,  20  Barb.,  340 ;  see,  also,  Brim- 
skill  V.  Jones,  1  Keman,  294.) 

II.  If  it  be  held  that  the  cause  of  action  be  not  on  the  guarantee 
alone,  but  on  the  agreements  of  all  the  defendants,  then  it  is  argued 
that  the  contract  and  guarantee  constitute  but  a  eingle  itutrument^ 
and  by  section  120  of  the  Code  the  action  may  be  brought  against 
all  or  any  of  the  parties.  (Enos  v.  Thomas,  4  How.,  48,  and  cases 
there  cited ;  Union  Bank  v.  Costards  Executors,  3  Comst.,  204^  and 
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(f«)  Iir  AonoKS  to  Bxooybb  ok  Accoitnts  or  Glaims  7or 
OooDS  Sold,  Work,  xtcI.,  under  Srotion  1^8  of  thr  Codb. 
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HBRBT070RE  USBD,' 


(No,  31.) 

On  an  account  far  goods  sold  and  delivered.^ 

Title  of  the  Cause* 
The  plaintifSb  complaiii  agamst  the  defendants : 
That  the  defendant  is  indebted  to  the  plaintiffi,  in  the 

sum  of  $371.01,  for  goods  sold  and  delivered  by  the 

cues  there  cited ;  Muirow  v,  Durham,  3  Hill,  584 ;  affirmed,  2  Comst, 
634 ;  Legget  v.  Baymond,  6  Hill,  639.) 

In  aupport  of  the  demumr,  the  defendants'  counsel  cited  Brewster 
V.  Silence  (11  Barb.,  144  3  4  Selden,  207) ;  De  Bidder  «.  Schermerbom 
(10  Barb.,  639) ;  Morehouse's  Executors  v.  BaUou  (16  Barb.,  289) ; 
Hall  V.  Farmer  &  Doolittle(5  Denio,  548 ;  affirmed,  2  Comst,  553) ;  Le 
Roy  V.  Shaw  (2  Duer,  627). 

'  The  old  common  counts  were  used  in  actions  to  recover  for  goods 
sold  and  deliyered,  or  for  goods  baigaLned  and  sold;  for  work  and 
labor  done;  for  money  had  and  receiyed  to  the  plaintiff's  use;  for 
money  paid,  laid  out  and  expended  for  the  defendant;  for  money  lent; 
for  use  and  occupation,  &c.  (See  remarks  on  this  subject,  and  how  &r 
common  counts  may  be  used  in  pleading  under  the  Code,  Pleadings^ 
254-266.) 

'  This  is  the  complunt  m  the  case  of  Alien  v,  Patterson  (3  Selden, 
476),  which  the  Court  of  Appeals  held  to  be  sufficient  as  a  pleading 
under  the  Code.  It  should  be  recollected,  howeyer,  that  the  question, 
as  presented  to  the  Court  of  Appeals,  arose  on  a  demurrer ;  and  it  has 
been  held,  both  before  and  shice  that  decision,  that  a  pleading  might 
be  acljudged  good,  on  demurrer,  which  might  yery  properly  haye  been 
held  insufficient  on  a  motion  to  make  it  more  deflniteiand  certain.  In 
Cheesborougfa  v.  New-York  and  Erie  Railroad  Company  (13  How., 
558),  Justice  Pbabodt,  criticising  this  complaint,  very  properly  remarks 


1 
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plaintiffii  to  the  defendant,  at  his  request,  on  the  Ist  day 
of  May,  1849,  at  the  city  of  Buffiilo,  in  said  county. 

jind  the  plaintiffs  say  that  the  itenu  in  their  account 
exceeded  twenty  in  number.^ 

And  the  plaintifis  say  that  there  is  now  due  to  them, 
from  the  defendant,  the  sum  of  $371.01,  for  which  sum 
the  plaintifis  demand  judgment  against  the  defeAdant, 
with  interest  fiom  the  20th  day  of  October,  1849,  besides 
costs. 

that  the  pleading  would  have  been  more  complete  if  it  had  stated 
whether  the  price  claimed  was  fixed  by  contract  between  the  parties, 
or,  in  the  absence  of  a  contract,  was  claimed  as  the  yaliie  of  the  goods. 
This,  howeyer,  he  thinks  is  done  in  ^ecty  for  no  contract  as  to  price  is 
alleged,  and  the  claim  of  that  sum  as  the  price  or  sum  due  for  them, 
without  stating  that  there  was  a  contract  for  it,  is,  in  efR^ct,  claiming 
it  as  the  Talue,  and  not  the  contract  price  of  them.  It  may  be  added 
that  the  pleading  in  the  esse  referred  to  (Allen  v.  Patterson)  could,  no 
doubt,  be  improved  in  other  particulars,  as  by  alle^ng  cffimuUivdy 
the  sale  and  delivery  of  the  goods,  fcc.,  and  generally  the  kind  and 
description  of  goods,  so  as  to  indentify  the  demand;  as  in  the  next 
precedent,  No.  32. 

'  This  is  altogether  unnecessary.  By  the  original  Code  the  items 
of  an  account  were  not  required  to  be  set  out,  where  they  exceeded 
twenty  in  number.  But  by  the  amendment  of  the  next  year,  and  as 
the  Code  now  stands,  it  is  unnecessary  to  set  out  the  items  of  an 
account  in  any  case.  Still,  where  there  are  but  few  items,  and  it  can 
oonyeniently  be  done,  it  will  be  as  well  to  set  them  forth,  as  in  No,  43, 
poti,  in  order  to  save  the  trouble  of  subsequently  furnishing  a  bill  of 
particulars  or  copy  of  the  account 
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(No.  82.) 
Another  form  for  goods  told  and  delivered* 

Tide  of  the  Cau$e. 
The  plaintiff  complains  of  the  defendants 
That  on  the  Ist  day  of  May,  1849,  at  the  city  of  Buf&Io» 
he  sold  and  delivered  to  the  defendant  goods  and  merchan- 
dise, consisting  of  various  items  of  hardware,  the  prices  of 
which  were  fixed  and  agreed  upon  at  the  sale,  by  and 
between  the  plantiff  and  defendant,  amounting  in  the  whole 

to  the  sum  of  S ^  [or,  if  it  be  preferred^  "  the  items  of 

tvhichf  and  prices  agreed  upon  between  the  plaintiff'  and  defen' 
danti  are  set  forth  in  the  bill  thereof  hereto  annexed  ;^^*  or,  if 

*  Notwithstanding  the  ctM  of  Allen  v,  Patterson,  it  seems  to  be 
neoessaiy  still,  or,  if  not  absolutely  necessary,  it  is  always  proper  and 
prudent,  to  state  in  this  general  way  the  nature  of  the  daim,  in  order 
to  aToid  a  motion  by  the  defendant  to  make  it  more  definite  and  cer- 
tain. In  the  case  of  Lord  «.  Oheesborough  (13  How.,  658),  referred 
to  in  the  preceding  note,  it  wis  held,  on  a  motion  to  make  the  c(»n- 
plaint  more  certain,  that  a  complaint  was  defectiye  in  which  the 
plaintiff  merely  alleged  that  at  the  defendant's  request  he  '*  rendered 
other  senrices,  as  agent,  for  which  he  is  entitled  to  haye,  as  a  fair  re- 
ward, $50,"  or  in  which  the  allegation  was  general,  *'  for  work,  labor 
and  serrices  done,  and  materials  funiished  by  pl^tifi^"  without 
speciiying  what  work,  when  and  where  done,  fcc. 

It  is  undoubtedly  a  correct  rule  to  adopt,  in  this  and  similar  cases, 
that  the  demand  should  be  so  fer  identified  as  to  distinguish  it  fimn 
every  other  demand  of  like  nature.  That  it  should  be  so  described 
as  to  be  generally  known  whererer  it  makes  its  appearance,  so  that, 
upon  a  recovery  thereon,  enou^  should  appear  in  the  complaint  to 
constitute  a  sufficient  bar  to  any  other  suit  to  enforce  the  same  de- 
mand. (See  Pleadings,  233, 234, 266.) 

'  If  the  items  are  not  set  farth  in  the  complaint,  the  defendant  is 
always  enabled  to  obtain  them  by  demanding  a  copy  of  the  account 
or  YAH  of  particulars. 
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no  price  was  agreed  upan^  '^  which  merchandise  was  delivered 
an  the  dtfendant^s  order j  and  the  same  is  reasonably  worth  the 
sum  of  $—-.*'] 

That  said  sum  is  due  firom  the  defendant  to  the  plain- 
tiffy  and  no  part  thereof  has  been  paid,  [or,  ^^that  no 
part  of  said  siim  has  been  paid  except  the  sum  of  t  , 
and  there  is  still  due  from  the  defendant  to  the  plaintiff'^ 
and  unpaid  thereon^  the  sum  of  $——."]* 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for,  &c. 


( No.  83. ) 

For  labor  and  services^  price  agreed  on. 

Title  of  the  Cause. 
The  plaintiff  complains  of  the  defendant : 

That  the  defendant,  on  the  •^—  day  of ,  contracted 

with  the  plaintiff  to  pay  him  the  sum  of  $  per 

month,  for  each  and  every  month  that  the  plaintiff  should 
serve  the  defendant  in  and  about  the  business  of,  [stating 
t^,]  and  that  pursuant  to  said  contract  defendant  has 
served  said  plaintiff,  in  and  about  said  business,  for  the 
period  of      ■     months  from  said  — —  day  of ^  and 

^  It  is  allowable  and  proper  to  allege  irhat  pajment  haii  been  made 
on  the  demand,  and  to  state  the  exact  balance  claimed  to  be  dae.  (See 
Blodgett  V.  Wilkinson,  12  How.,  326.) 

'  In  oases  of  a  special  contract  between  the  parties,  where  it  has 
been  resdnded  or  abandoned  or  pat  an  end  to  by  the  wrongfol  act  of 
the  defendants,  the  plaintiff  may  resort  to  the  common  counts.  So, 
where  the  work  has  been  completely  executed ;  so,  also,  where  the 
work  has  been  done  pursuant  t6  the  contract,  except  as  to  time,  and 
the  defendant  permits  it  to  be  done  after  the  time  has  expired,  the 
common  counts  are  sufBcient.    But  if  the  contract  contains  such  sp»- 
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said  defendant  has  not  paid  plaintiff  for  the  same,  or  any 

part  thereof,  except  the  sum  of  S paid  in  or  about 

the,  &C. 
Wherefore  the  plaintiff  demands  judgment  for,  &c. 


(No.  34. ) 


For  lobar  and  servicest  price  not  agreed  on* 

Tide  of  the  Cause. 
The  plamtiff  complains  of  the  defendant : 

That  on  or  about  the day  of  ^^-t  at  defendants 

request^  he  entered  into  the  said  defendant's  employ  and 
service,  in  the  business  of,  [^stating general  nature  of  emr 
pUhfmentfl  and  so  continued  for  one  year.  And  the  plain- 
tiff alleges  that  his  said  services  were  reasonably  worth 
the  sum  of  $— ,  and  that  he  has  not  been  paid  any- 
thing on  account  thereof  • 
Wherefore  the  plaintiff  demands  judgment,  &c. 

ctftl  proririonf  m  reqiiire  an  allegation  of  performaiioe,  before  the 
plaintiff  woold  be  entitled  to  reoover,  then  the  proper  mode  of  plead- 
ing is  on  the  oontnct  itself  and  not  on  the  common  oonnta.  Snch 
was  the  rule  before  the  Code ;  and  altfaoogfa  the  same  specialty  in 
pleading  may  not  now  be  required,  yet  the  same  certainty  in  the 
statement  of  material  matters  is  still  required.  (Per  Si.oa80v,  J., 
Adaihs  V,  The  Mayor,  kc^  of  New-Tork,  4  Dqer,  906.) 
^  As  to  pleadmg  request^  see  note,  poif,  p.  429. 
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(  No.  35. ) 

'For  money  lent* 

Tide  of  the  Cause* 
The  plaintiff  complaiiis  of  the  defendant : 
That  on  the         day  of  ^~-  he  loaned  the  defendant, 
for  his  accommodation  and  at  his  reqaest>y  and  without 
any  time  being  agreed  upon  for  repayment,  the  sum  of 

S •    That  he  has  demanded  pajrment  of  the  same, 

which  the  defendant  refused,  and  still  refuses,  and  neglects 
tomake.^ 
Wherefore  the  plaintiff  demands  judgment  for,  &e. 

^  The  old  oommon  money  counts,  it  is  held,  ire  stiU  good,  as  ^  for 
money  lent,''  for  **  money  had  and  reoeiTed,"  for  ^' money  paid,  laid 
out  and  expended,''  &c.  (AdamB  v.  Holley,  administrator,  fcc.,  12 
How.,  327;  and  see  Pleadings^  262 ->  265.)  The  old  form  of  the 
money  count  in  an  action  of  dM  (with  some  trifling  variation}  may 
therefore  be  used' or  adopted  in  all  these  eases.  The  above  complaint, 
if  stated  in  such  form,  would  be  as  follows : 

'*  The  plaintiff  complains,  Itc,  that  on  the  •^—  day  of  •^—  the  de- 
fendant became  and  was  indebted  to  the  plaintiff  in  the  sum  of  S , 

for  so  much  money  lent  by  said  plaintiff  to  said  defendant,  to  be  paid 
by  the  said  defendant  when  he  should  be  thereunto  afterwards  re- 
quested ;  yet  the  said  defendant,  although  requested,  has  not  paid  the 
same,  in  whole  or  in  part,  and  said  sum  is  still  due.  Wherefore  the 
pi^infjflk  demand  judgment,  fcc." 

The  forms  in  the  text,  however,  are  intended  to  correspond  more 
nearly  with  the  hcU  of  each  case,  and  for  that  reason  seem  to  me  to 
be  preferable.  A  complaint  may  be  properiy  drawn,  it  seems,  tot  the 
balance  of  an  account,  for  money  lent,  money  paid,  had  and  received, 
ke.y  without  a  more  particular  statement.  (Cudlipp  v.  Whipple,  4 
Duer,  610.) 
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(No.  36.) 
For  money  had  and  received  to  plaintiff^s  use. 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendant: 

That,  between  the day  of and  the day  of 

,  the  defendant,  being  the  agent  of  the  plaintiff  in, 

{stating  generally  the  employmeni^']  collected  and  received 
from  divers  persons  certain  sums  of  money,  for  and  on 
account  of  the  plaintiff,  amomiting  in  the  whole  to  the  sum 

of  $ ,  no  part  of  which  has  been  paid  by  defendant  to 

the  plaiotiff,  although  payment  thereof  has  been  demanded. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  for,  &c. 


( No.  87. ) 


For  money  paidf  laid  out  and  expended  for  the  use  of  the 

defendant. 

Title  of  the  Cause. 
The  plaintiff  complains  of  the  defendant : 

That  on  or  about  the      ■■  day  of he  paid  one  J.  S., 

for  and  on  account  of  a  debt  contracted  with  said  J.  S* 
by  the  defendant,  and  at  the  defendants  request,^  the  sum  of 

-  *  The  Ikct  of  a  request  should  be  alleged  whenever  it  can  be  proved. 
So  also  in  regard  to  Sk  promise  on  the  part  of  defendant  to  pay,  fro* 
It  is  proper  to  allege  that  the  defendant  promised,  when  such  is  the 
feet  to  be  proved!  But  if  the  request  or  promise  be  a  mere  implica- 
tion of  law,  arising  from  other  fects,  it  is  neither  necessary  nor  proper 
to  state  it.  The  fects  only,  which  raise  the  legal  inference,  should  be 
alleged.  (Pleadings,  263-265;  see.  also,  Scovei  v.  The  American 
BTmend  Co.,  11  How.,  24.) 
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S 1  no  part  of  which  sum  has  been  repaid  by  the 


said  defendant  to  the  plaintiff,  although  pajrment  thereof 
has  been  demanded. 

Wherefore  the  plaintiff  demands  judgment  of  the  defen- 
dant, for,  &C. 


(No.  38.) 


Far  ieoeral  items  of  marit  materials  furnished  and  money. 

Tide  of  the  Cause. 

The  plaintiff  complains  of  the  defendant : 

That  on  the  — -  day  of  — —  the  defendant  was 

indebted  to  the  plaintiff  in  the  sum  of  t for  the 

work  and  sendees  of  the  plaintiff  in  the  defendant's 
business,  as,  [stating  it  generally^  done  and  perfonned  for 

defendant  between  the  — —  day  of  •^—  and  the • 

day  of  — ,  which  were  reasonably  worth  $ 

Also,  for  materials,  to  wit:  {Stadf^  uhat  Jdnd^  fur- 
nished, during  said  period,  by  plaintiff  to  the  defendant, 
in  and  about  said  work,  and  which  were  worth  S . 

Also,  for  the  sum  of  S ,  paid  and  expended  by 

plaintiff  for  defendant,  on  the  r  ^^J  of »  to 

one  J.  S.,  for,  {statit^  for  what^  amounting  in  all  to  the 

said  sum  of  t ,  which  is  still  due  from  the  defendant 

to  the  plaintiff,  and  no  part  thereof  paid.^ 

Wherefore  the  plaintiff  demands  judgm^it  against  the 
defendant,  Ac 

*  In  an  action  to  xecoYer  many  items  <^  demand,  claimed  by  one 
and  the  aame  right,  the  items  may  be,  for  the  sake  of  brerity  and  oon- 
Tenienoe,  thrown  into  one  ccfwnt  (cause  c^  action}.  (Long^irorthy  v. 
Knapp,  4  Abbott,  115 ;  Adams  v.  HoUey,  administrator,  12  How.,  326.) 
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(  No.  30. ) 

For  a  general  balance  of  an  account* 

Title  of  the  Cause. 
The  plaintiff  complainB  of  the  defendant : 
That  the  defendant  is  indebted  to  him  in  the  som  of 
$        ,  for  the  balance  of  an  account  between  plaintiff 
and  defendant,  commencing  on  the       ■     day  of  , 

and  ending  on  the  day  of ,  that  is  to  say, 

various  items  of  goods,  consisting  mainly  of  groceries,  sold 
and  delivered  by  the  plaintiff  to  the  defendant  between 
the  dates  aforesaid;  for  personal  service  and  labor,  at 
various  times  between  the  dates  aforesaid,  rendered  by  the 
plaintiff  to  defendant  as  an  accountant. or  book-keeper; 
for  commissions  of  plaintiff  on  the  sale  for  defendant  of 
various  articles  of  farm  produce  between  the  dates  afore- 
said ;  and  for  moneys  paid  by  plaintiff  for  defendant,  on 
account  for  storage,  freight  and  transportation  of  said 
produce,  between  the  dates  aforesaid ;  ^  the  whole  value  of 
which  several  items  and  aggregate  of  said  account  is  the 
sum  of  t  ,  on  which  the  defendant  has  paid  the  sum  of 
$        ,  leaving  due  the  said  sum  first  abovementioned* 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  for,  &c. 

'  See,  amle^  note,  on  p.  430,  as  to  pleading  seyeral  items  in  one  oomt, 
or  statement  of  a  cause  of  action ;  see,  also,  Fltadtnge^  333,  334. 
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(  No.  40. ) 
FiJT  me  and  occupatianf  no  price  agreed  on. 

Title  of  the  Cause. 

The  plaintiff  complaiiis  of  the  defendant : 

That  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  t for  the  use  and  occnpation,  by  the  defen- 
dant, of  the  plaintiff's  premises,  situate,  Ideicribing  them 

generally  tl  for  the  period  of months,  from  the 

day  of         b 

That  the  defendant  has  occnpied  the  said  premises  for 
said  period,  as  plaintiff's  tenant,  and  has  not  paid  the 

rent  (which  is  of  the  value  of  S f  for  said  period),  or 

any  part  thereof* 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  for,  &c 


(No.  41.) 


For  use  and  occupation  under  a  leased 
SUPREME  COURT— County  of  Columbia. 

Robert  S.  LiTiiigttoii 

«^ 

George  L  Finklew 

The  complaint  of  the  abovenamed  plamtiff  respectfully 
shows  to  this  court,  that  on  the  11th  day  of  June,  1845, 

*  In  an  action  for  rent  due,  where  there  is  a  lease  under  seal,  the 
plidntiff  may  elect  to  sue  on  the  covenant,  and  thereby  make  the 
covenant  his  cause  of  action ;  or  sue  for  the  dsbt  (rent)  and  by  so 
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the  plaintifr  leased  to  the  defendant  the  farm  then  occu- 
pied by  the  defendant,  situate  in  the  town  of  Taghkanick, 
in  the  county  of  Columbia,  with  a  suitable  wood  lot  or 
privilege  to  get  rails  in  the  conmions  of  the  plaintiff,  for 
the  term  of  ten  years  from  the  1st  day  of  January,  then 
next,  at  the  yearly  rent  of  $150,  payable  at  the  expira- 
tion of  each  year ;  and  the  said  plaintiff  avers,  tiiat  the 
defendant  thereupon,  on  the  said  1st  day  of  January,  1846, 
entered  into,  and  has  ever  since  used  and  occupied,  said 
premises  so  leased  to  him  as  aforesaid ;  and  that  on  the  1st 
day  of  January,  1851,  there  was  due  and  now  remains 
unpaid  of  the  rent,  agreed  to  be  paid  by  the  said  defen- 
dant, for  the  years  1848,  1849  and  1850,  the  principal 
sum  of  $450. 

Wherefore  the  plaintiff  claims  judgment  for  the  sum  of 
$450,  with  interest  on  the  sum  of  $150  from  the  1st  of 
January,  1849,  and  on  the  sum  of  $150  from  the  1st  of 
January,  1850,  and  on  the  sum  of  $150  from  the  1st  of 
January,  1851,  besides  costs. 

B.  B.  MONELL, 

FlaintiffU  Attorney. 

doing  loake  the  tiub$equeint  occupation  his  cause  of  action.  And  in  the 
latter  case  the  lease  under  seal  may  be  giren  in  eyidenoe  to  establish 
the  relation  of  landlord  and  tenant,  and  to  show  the  amount  of  the 
debtf  even  where  the  lease  is  not  set  out  or  referred  to  in  the  oom- 
phunt  (Ten  Eyck  v.  Houghtaling,  12  How.,  523.) 
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(No.  42.) 

Far  a  bill  of  goods  sold,  items  not  set  forth  and  demand 

having  been  assigned  to  plaint^* 

SUPREME  COURT— Rensselaer  County. 


Joaeph  MaqUh 
Cornell  Peek  and  WiUiMo  H.  Furweatlier. 


This  plabtiff  complains  against  the  defendants,  and 
says,  upon  his  information  and  belief,  that  on  the  16th 
day  of  November,  1S54,  the  above  defendants  were  in- 
debted unto  Jared  G.  Bacon  in  the  sum  of  $832.80, 
being  the  balance  of  an  account  for  goods^  waresy  merchan-* 
disCf  lumber  and  personal  property j  •  by  the  said  Bacon 
bargained  and  sold,  and  sold  and  delivered  to  the  said  de- 
fendants, on  or  about  the  1st  day  of  August,  1854,  at 
the  city  of  Troy  in  said  county,  at  the  special  instance  and 
request  of  the  said  defendants  f  and  the  said  defendants  being 
sOf  6M  aforesaid^  indebted  to  ifie  said  Bacon^  he  the  said 
Bacon,  on  or  about  the  16th  day  of  November,  by  an  inr 
strument  in  vrriting  under  his  hand  and  seaJf  for  value  re- 
ceived, sold  and  assigned,  transferred  and  set  over  unto 
this  plaintiff  the  said  account,  and  aU  his  right,  title  and 
interest  therein,  and  all  sums  of  money  due,  or  to  grow  due, 
from  the  said  defendants  thereon,  and  this  plaint^  is  now 
the  oumer  of  the  said  a^ccount  and  claim,  and  all  sums  of 
money  dve,  or  to  grow  due  thereon,^  and  tiiis  plaintiB^  upon 

^  ThiB  oomplaint  might  be  rendered  more  concise,  witfaoat  impair- 
ing its  yalidity  as  a  pleading,  hy  omitting  the  parts  in  italics. 

A  sale  and  deliveiy  need  not  be  alleged  to  be  at  the  request  of  the 
defendant.  (Acome.v.  The  American  Mineral  Co.,  11  How.,  24.) 
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his  information  and  belief,  says  that  the  whole  amount  of 
the  said  indebtednees  is  now  due  and  owing  fix>m  the 
said  defendants  to  hun,  this  plaintiff. 

Wherefore  this  plaintiff  demands  judgment  against  the 
said  defendants  for  the  sum  of  $832.80,  with  interest  from 
the  Ifith  day  of  November,  1864,  besides  costs,  &c. 

PIERSON,  BEACH  &  SMITH, 

Plaitaiff^i  Attorneys. 


(  No.  48. ) 


Far  a  bUl  of  goods  sold^  items  being  stated^  and  the  demand 
having  been  assigned  to  the  plaintiff} 

ALBANY  MAYOR'S  COURT. 


Edmimd  A«  B«n6diet 

offL 
DftTid  v.  N.  Badelift 


The  plaintiff  complains  against  the  defendant : 
That  Wilcox  &  Eling,  a  firm  doing  business  in  the  city 
of  Albany,  sold  and  delivered  to  the  said  defendant,  at  the 
times  hereinafter  mentioned,  certain  quantities  of  coal,  at 
and  for  the  prices  hereinafter  mentioned,  to  wit : 

1852,  Sept  14.  5  tons  Lehigh  egg  coal  at  (5.50,.  ..(27  50 
**  ''  14.  3  tons  Lehigh  egg  coal  at  (9.50,. ..  16  50 
^  Oct  5. 10  ions  Lehigh  egg  coal  at  (5.50,. .  55  00 
**       Not.  30. 1  ton  Cumberland  lump  coal,  (7.50, .     7  50 

(106  50 


Amounting  in  the  whole  to  (106.50 ;  and  that  the  said 
defendant  has  not  paid  the  said  sum,  or  any  part  thereof. 

*  For  goods  sold,  price  agreed  on,  see  ante,  No.  9. 
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That  on  the  16th  day  of  December,  1852,  the  said  finn 
of  Wilcox  &  King  duly  assigned,  transfened  and  set  over 
unto  the  said  plaintiff  the  said  account  and  demand  against 
the  said  defendant. 

Wherefore  the  said  plamtiff  demands  judgmrat  agauut 
the  said  defendant  for  the  sum  of  $106.50,  with  interest 
from  the  15th  day  of  December,  1852,  besides  costs. 

HALE  KINGSLEY, 

Plaintiff^s  Attorney. 


(No.  44.) 


For  ievepol  claims  of  different  lands  of  money  demands^  some 
of  which  occurred  in  different  rights^  and  are  set  forth  in 
separate  causes  of  auction* 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges 
the  following  facts  constituting  his  cause  of  action : 

First.  That  the  defendant  is  indebted  to  the  plaintiff  in 

the  sum  of  $ ,  on  an  account  for  various  articles  of 

merchandise,  consisting  of  dry  goods  and  groceries,  which 
were  sold  and  delivered  by  the  plaintiff  to  the  defendant 

at  different  times  between  the day  of and  the 

day  of i  of  the  value  of  said  sum  of  % ^ 

which  is  now  due  from  defendant  to  the  plaintiff,  and 
wholly  unpaid. 

Second.  And  for  a  second  and  further  cause  of  action 

the  plaintiff  alleges,  that  on  the day  of the 

defendant  was  indebted  to  one  A.  B.  in  the  sum  of  $  ■ , 
for  the  labor  and  service  of  said  A.  B.  upon  the  farm  of 
said  defendant,  in  cultivating  the  same  from  the day 
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of to  the day  of ^  a  period  of  six  months  at 

and  for  a  certain  price  agreed  upon  between  defendant  and 

said  A.  Bf  to  wit,  $ per  month ;  and  being  so  indebted, 

the  said  A.  B.,  on  said day  of ,  for  value  received, 

sold  and  assigned  to  the  plaintiff  such  claim  and  'demand, 
and  the  defendant  has  not  paid  the  same  or  any  part 
thereof,  but  is  justly  indebted  therefor  to  the  plaintiff  in 
the  said  sum  of  S . 

Third,  And  for  a  third  and  further  cause  of  action  the 
plaintiff'  alleges,  that  there  is  due  him  from  the  defendant 

the  sum  of  $ ,  which  he  claims  to  recover,  on  a  due 

biU  or  note  executed  by  the  defendant  to  the  plaintiff,  of 
which  the  following  is  a  copy  :^  [ Set  forth  copy."} 

Fourth.  And  for  a  fourth  and  further  cause  of  action 
the  plaintiff  alleges,  that  on  the  — -~  day  of  — »-  one  Q-. 
H.  made  his  prom«ory  note,  whereby,  for  value  received, 
he  promised  to  pay,  to  the  order  of  the  defendant,  three 

months  from  the  date  thereof,  the  sum  of  S ,  and 

thereupon  the  said  defendant,  for  a  valuable  consideration, 
endorsed  the  said  note  to  the  plaintiff.  That  on  the  day 
when  said  note  became  due  and  payable,  the  same  was 
presented  to  the  maker  and  payment  thereof  demanded, 
and  refused;  whereupon,  on  the  same  day,  said  note  was 
protested  and  notice  thereof  duly  given  to  the  defendant, 
who  has  not  paid  the  same  or  any  part  thereof  but  said 

sum  of  S 9  with  interest  fix>m,  &a,  is  still  due  thereon 

from  the  defendant  to  the  plaintiff.' 

>  This  is  under  section  162  of  the  Code.  See  preoedente  of  com- 
plaints in  inch  cases,  Nos.  1,  2  and  3. 

*  The  plaintiff  may  in  like  manner  set  forth  as  many  different  canaes 
of  action  arising  in  oontract,  and  due  him  in  his  own  right  from  the 
defendant,  as  he  may  have.  He  may  join  a  demand  due  him  in  his 
own  right,  whether  growing  oat  of  his  own  contnct  with  the  defen- 
dant or  assigned  to  him  by  another  person,  with  a  demand  due  to 
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Wher^ore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  said  sey^:al  sums  so  due  him  fipom  said 
defendant,  amounting  in  all  to  the  sum  of,  &&»  Ac 

him  ts  sorviyor.  Bnt  it  is  sapposed  he  csimot  join  a  demand  due  him 
in  his  own  right  with  snotlier  due  him  m  executor  or  udminiBtemtor. 
{Pleadings,  193.) 

But  cUims,  eyen  if  of  the  eame  kind,  as  for  goods,  labor,  9a^  if 
they  haye  accrued  to  the  plaintiff  by  different  titles,  as,  for  example, 
If  one  be.a  didm  on  his  own  contract  with  the  defendant,  and  another 
haye  been  asajgned  to  him,  should  be  separately  stated,  that  is,  should 
be  set  forth  in  distinct  causes  <^  action,  as  aboye.  (Adams  v.  HoUey, 
administratrix,  12  How.,  326 ;  Aoome  v.  The  American  Mineral  Co.,  11 
How.,  24.)  So  also,  in  regard  to  demands  on  different  notes  and  other 
instruments.  Such  instruments  are  entire  contracts,  each  in  itseU^ 
and  are  not,  like  the  items  of  an  account,  susceptible  of  being  all 
thrown  together  and  embraced  in  a  single  statement  of  a  cause  of 
action,  but  there  should  be  a  separate  statement  for  each. 

The  different  statements  or  causes  of  action  must  also  show,  each 
for  itself,  the  amount  due  or  claimed  upon  each.  (Clark  v.  Farley,  3 
Duer,  695.) 

They  are  required,  also,  by  the  rule  (87),  to  be  not  only  separately 
stated  but  plaMp  numbered.  A  defeet  in  this  respect,  howeyer,  is 
formal  merely,  and  would  not  be  ground  for  demurrer.  As  to  the 
proper  mode  for  correcting  such  a  defect,  see  PUadvugSy  196, 197. 

It  is  intimated  in  the  text  of  the  Treatise  on  Pleadvngs  (683, 
584),  on  what  was  considered  at  the  time  as  the  weight  of  authority, 
that  a  demurrer  would  lie  for  not  separately  stating  causes  of  action 
that  might  otherwise  properly  be  joined.  On  the  authority  of  the  later 
caseSi  howeyer,  the  better  opinion  would  seem  to  be  that  such  a  defect 
can  only  be  corrected,  before  pleading,  by  motion.  In  addition  to  the 
cases  dted  in  Pleadings  (344,  et  seq.,  683,  684),  see  Harsen  v,  Bayeux 
(5  Duer,  566) ;  Dorman  v.  KelUm  (General  Term,  14  How.,  184) ; 
Woodbury  v.  Sackreder  (2  Abbott,  402) ;  Oheesborough  v.  New-York 
and  Erie  Baiboad  Company  (13  How.,  558). 
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(8.)  Ik  Casks  ov  Plbadiko  a  Jxjj>qukstj  Pxbvobiianoh  of 
CoKDinoK  Frbohdb5t,  and  Private  Statutb*  Sbohons  161, 

162,  163   07  THB  CODB. 

(  No.  45. ) 

On  a  judgment  by  leave  of  the  court. 
SUPREME  COURT— Otsego  County. 


LaonArd  Caryl 
Jolm  RoimIL 


The  plaintiff  abovenamed  complains  of  the  said  defen- 
dant, and  alleges : 

That  by  leave  of  this  courts  Jint  had  and  obtained  by 
order  of  this  court  j  made  at  Special  Termj  held  at^  4^.,  and 
onj  4^.,  which  order  vxls  made  on  due  notice  to  the  defend- 
antj  the  said  plaint^  brings  this  action.^ 

That  the  sud  plamtiff,  on  the  28th  day  of  June,  in  the 
year  1842,  in  the  Court  of  Common  Pleas  of  Otsego 
county,  before  the  judges  thereof,  by  the  consideration 
and  judgment  of  the  said  court,  duly  given  or  made, 
recovered  against  said  defendant  the  sum  of  $3,608.12, 
which,  in  and  by  the  said  court,  was  then  and  there 
adjudged  to  the  said  plaintiff  for  his  damages,  which  he 
had  sustained  as  well  by  reason  of  the  non-performance  of 

^  fiy  section  71  of  the  Code  no  action  can  be  brought  upon  a  Jndg- 
ment  rendered  in  any  ooort,  except  a  Court  of  Justice  of  the  Peace 
between  the  same  parties,  without  leave  of  the  court,  for  good  cause 
shown,  on  notice  to  the  adyerse  party.  The  complamt,  thereforei 
should  show  by  proper  averments  the  leave  to  sue  on  notice,  and  I 
have  altered  the  foregoing  precedent  accordingly,  by  inserting  the 
allegations  in  italics,  as  above. 
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certain  promises  and  undertakings,  thai  lately  made  by 
the  said  defendant  to  the  said  plaintiff,  as  for  his  costs  and 
charges  by  him  about  that  suit  expended,  whereof  the 
said  defendant  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof,  remaining  in  the  clerk's  office  of  Otsego 
county,  more  fully  appears ;  which  said  judgment  still 
remains  in  full  force  and  effect,  not  reversed,  satisfied  or 
otherwise  vacated,  and  the  said  plaintiff  hath  not  obtained 
satisfaction  of  or  upon  the  said  judgment  so  recovered  as 
aforesaid,  by  execution  or  otherwise,  but  that  the  defendant 
still  owes  the  same  to  the  said  plaintiff,  and  hath  not  paid 
the  same  or  any  part  thereof. 

Wherefore  the  said  plaintiff  demands  judgment  in  this 
action  against  the  said  defendant  for  the  sum  of  $3,508.12, 
and  interest  on  the  same  from  the  28th  day  of  June,  1842, 
and  the  costs  and  disbursements  of  this  suit.^ 

C.  FIELD, 

PlaifU^s  Attorney. 


( No.  46.  ) 


On  ajustice^i  judgment  rendered  mare  than  Jive  yean  before 

tuit? 

Title  of  the  Cause. 
The  plaintiff  complains  of  the  defendant : 
That  on  the day  of ,  being  five  years  and 

upwards  before  the  commencement  of  this  suit,  in  and  by 

^  As  to  reriying  a  judgment  by  action,  in  place  of  the  writ  of 
scire  facioBf  see  12  How.,  537, 11  How.,  209. 

*  No  action  can  be  brouglit  on  a  jastice's  jadgment,  in  the  same 
ooonty,  within  five  years  after  its  rendition,  except  in  case  of  his 
death,  resignation,  incapacity  to  act,  tc^  &&,  as  provided  by  section 
71  of  the  Code. 
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the  consideration  and  judgment  of  A.  B.  D.,  who  was  then 

one  of  the  justices  of  the  peace  of  the  town  of ^ 

which  judgment  was  duly  given  or  made  ^  by  said  justice, 
the  said  plaintiff  lecoveied  of  the  said  defendant  the  sum 
of,  &c,  [proceed  as  in  the  foregoing  form  to  the  end*  If 
the  suit  should  be  brought  before  the  expiration  of  the  fve 
yearSf  the  complaint  should  show  that  the  justice  is  deadj  or 
hasresignedf  or  removed  from  the  county ^  or  incapable^  as 
provided  by  section  11  of  the  Code']. 


( No.  47. ) 


On  policy  of  marine  insurance;  preformance  of  conditions 
precedent  pleaded  generally^   pursuant  to  section   162, 
Code. 

SUPREME  COURT— Erie  County. 


Hanrj  EL  Muaaey 

Offt 

The  Astor  Mntaal  Intanaoe  Oomp«Dj. 


The  plaintiff,  Henry  K  Mussey,  complains  of  The  Astor 
Mutual  Insurance  Company,  which  the  plaintiff  alleges  is 
a  corporation  created  by  and  under  the  laws  of  the  State 
of  New -York,  defendants. 

'  The  allegation  must  be  sabetantially,  if  not  literally,  in  the  yeiy  lan- 
goage  of  the  Code,  that  the  ^^  Judgment  was  duly  given  or  made^ 
otherwise  the  fiusta  showing  the  jurisdiction  <^  the  Justice  must  be 

pleaded.    An  allegation  that,  on  the day  of  — ^,  jadgment  was 

entered  in  said  action  by  said  justice,  &a,  has  been  held  to  be  insuffi- 
cient (Hunt  and  others  v.  Butcher,  13  How.,  539.) 

See  another  precedent,  in  which  a  justice's  judgment  is  pleaded, 
ante.  No.  20,  p.  114.  Also>  a  precedent  in  which  a  surrogate's  de- 
cree is  pleaded,  No.  24,  Part  III.,  p.  406. 

66 
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That  heretofore,  on  fhe  4th  day  of  September,  m  the 
year  1853,  the  defendants  executed  and  delivered  to  the 
phuntiff  a  policy  of  insurance  in  the  words  and  figores  fol- 
lowing, that  k  to  say  z  lOra  copy  of  which  is  annexed  to 
and  formt  part  of  this  complaint^  and  then  set  forth  copy 
verbatim*'}^ 

That  the  said  plaintiff,  at  the  tune  of  the  execution  and 
delivery  of  said  policy,  was  the  owner  of  the  said  vessel 
described  and  named  in  the  said  policy  of  insurance,  and 
continued  to  be  such  owner  of  said  vessel  until  and  at  the 
time  of  damage  and  loss  thereof,  hereinafter  mentioned. 

And  the  said  plaintiff  further  saith,  that  after  the  mak- 
ing and  delivery  of  the  said  policy  of  insurance,  and  on  or 
about  the  Ist  day  of  November,  in  the  year  1852,  afore- 
said, and  while  the  said  vessel  was  prosecuting  the  freight- 
ing business  aforesaid,  mentioned  in  the  said  policy  of 
insurance,  the  said  vessel  was,  by  the  perils  or  damages  of 
the  sea,  or  navigation  upon  Lake  Michigan,  by  the  violence 
of  the  winds  and  waves,  bilged,  broken  and  destroyed, 
and  the  said  vessel  did  then  and  there  become,  and  was 
wholly  lost  to  him,  the  said  plaintiff;  of  all  which  said 
premises  the  said  defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  had  notice. 

And  the  said  plaintiff  further  saith,  that  after  the  mak- 
ing and  delivery  of  the  said  policy  of  insurance,  in  manner 
and  form  aforesaid,  he,  the  said  plaintiff,  duly  performed 
all  the  conditions  in  the  said  policy  on  his  part  to  be  per- 
formed.* 

'  It  is  not  neoessary  to  let  out  the  policy  in  fall,  but  for  greater 
caution  it  may  be  done  if  the  pleader  prefer.  See,  post,  No.  52,  for  a 
precedent  on  a  policy  of  insurance  against  fii«,  and  No.  53,  on  a  policy 
to  insure  a  vessel,  in  which  the  material  parts  of  the  contract  only  are 
alleged. 

'  This  is  precisely  in  the  phraseology  used  by  the  Oode,  section  162. 
It  should  in  all  cases,  where  this  general  form  of  pleading  is  adopted, 
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Wherefore  the  plaintiff  demands  judgment  against  the 
said  defendants,  to  the  said  sum  of  $5,600,  with  the 
interest  thereon  fixmi  the  said  1st  day  of  November,  in  the 
year  1852. 

WILLIAM  H.  GREENE, 

Plai$uiff^8  AUamey. 


(  No.  48. ) 


Far  a  penalty  provided  by  statute* 

Title  of  the  Cause. 

The  plaintiff,  A.  B.,  an  inhabitant  of  the  town  of 
Athens,  in  Greene  county,  complains  of  the  defendant,  and 
alleges,  on  his  information  and  belief,  that  on  the  -~— 

day  of the  defendant  set  a  stationary  fish  net  in  the 

creek  commonly  called  the  Murderer's  creek,  in  the  town 
of  Athens,  in  the  county  of  Greene,  that  is  to  say,  in 
a  portion  of  said  creek  ranmng  through  said  town,  and 
contrary  to  the  provisions  of  an  act  of  the  Legislature  of 
the  State  of  New- York,  entitled  '*  An  act  to  prevent  the 
destruction  of  fish  in  Murderer's  creek,  in  the  town  of 
Athens,"  passed  March  13th,  A.  D.  1838. 

That  by  reason  thereof  the  defendant  is  indebted  to  the 

be  Btrictly  followed.  See  sn  example  of  a  slight  varianoe  from  this 
Ibrm  of  ezprenion,  in  No.  30,  antSf  p.  421.  The  oovrt  might,  no 
doabt,  hold  that  the  predse  laogoage  of  the  statute  should  be  used  in 
this  general  mode  of  pleading  the  perfonnanoeof  oonditionB  pi<ecedent, 
fi>r  the  same  reasons  giren  in  the  case  of  pleading  a  Judgment  of  a 
court  of  limited  jurisdiction.  (Hunt  v.  Dutcher,  13  How.,  539;  see, 
also,  for  this  form  of  pleading  condition  precedent,  No.  21,  p.  401, 
and  No.  23,  p.  409.) 
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plaintiff^  in  the  penalty  and  sum  of  SIO,  one-half  for  him- 
self and  one-half  for  the  overseers  of  the  poor  of  said 
town,  for  the  use  of  the  poor,  and  an  action  has  accrued 
to  the  plaintiff  to  recover  the  same. 

Wherefore  the  plaintiff  demands  judgmoit  against  the 
defendant  for  the  said  sum,  and  costs.' 


( 9. )  MisoBLLAiTBOtrs  Casbs  of  AonoKB  FOB  Brbach  of  Coh- 

«  TBAOT,   WbITTBIT  OB  PaBOL. 

(  No.  49. ) 
Far  breach  of  caiUractfor  the  sale  of  railroad  stock. 
SUPERIOR  COURT  —  Cmr  op  New- York. 


GhftrlM  Gould 
Jiutns  L  MoOarty. 


The  abovenamed  plamtiff  complains : 
That  the  abovenamed  defendant,  on  the  27th  day  of 
September,  1861,  at  the  city  of  New- York,  in  considera- 

^  In  pleading  a  piiyate  statute  or  a  right  derived  therefrom,  it 
shall  be  suiBcient  to  refer  to  such  statute  by  its  tide  and  the  day  of 
its  passage,  and  the  court  shall  thereupon  take  judidal  notice  thereof. 
(Code,  §163.) 

'  The  above  precedent  is  predsely  like  that  in  the  case  of  Hie 
People  V.  Bennett  (5  Abbott,  384),  which  was  held  good  by  the  court, 
notwithstanding  the  decision  in  Morehouse  v.  Orilley  (8  How.,  431). 
The  provisions  of  the  Bevised  Statutes,  it  was  said  (per  Birdsktx, 
J.),  relative  to  the  forms  of  dedaratkxns  in  actions  for  statute  penal- 
ties (2  Bey.  Stat.,  282,  §  10),  are  not  abrogated  by  the  Code ;  and 
the  method  of  declaring,  authorized  by  them,  is  still  proper. 
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tion  of  the  contracting  and  purchase  by  the  plamtiff 
hereinafter  mentioned,^  contracted  with  the  plaintiff  to 
sell,  and  sold  to  the  plaintiff,  one  hundred  shares  of  the 
capital  stock  of  the  New-Tork  and  Erie  Railroad  Company, 
at  the  price  of  $72  for  each  share  thereof,  with  interest 
at  the  rate  of  six  per  cent  per  annum  thereafter,  the 
stock  to  be  delivered,  and  the  prices  and  interest  to  be 
paid  within  sixty  days  thereafter,  at  the  option  of  the  de- 
fendant ;  and  the  plaintiff,  at  the  same  time,  in  considera- 
tion of  the  aforesaid  contracting  and  sale  by  the  defendant, 
conti:acted  with  the  defendant  to  purchase,  and  purchased 
from  the  defendant,  the  said  stock,  at  the  prices  and  on 
the  terms  aforesaid ;  that  the  plaintifi^  at  all  times  within 
said  sixty  days,  was  ready  and  willing  to  receive  the  said 
stock  and  pay  therefor,  purauant  to  said  purchase,  but  the 
defendant  did  not  deliver  the  same ;  that  the  said  stock^t 
the  end  of  the  said  sixty  days  was,  and  thence  hitherto 
has  been  and  still  is,  worth  a  much  greater  sum  than  the 
said  price  and  interest,  and  the  plaintiff  has  sustained 
great  loss  and  damages  by  the  said  default  of  the  defen- 
dant, and  that  the  plaintiff  has  duly  performed  all  the 
conditions  precedent  of  the  contract  on  his  part' 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  $5,000  damages,  besides  costs  of  action. 

LITCHFIELD  &  TRACY, 

Plaintiff^ s  Attorneys* 

'  As  to  pletdiDg  a  oonsidentian  in  an  action  on  contract,  and  when 
and  in  what  cases  the  complaint  upon  its  fiice  mnst  show  a  considera- 
tion, see  PUadinga^  216,  222, 

*  The  foregoing  complaint  contained  another  similar  cause  of  action, 
which  is  here  omitted. 
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(No.  60.) 

For  a  breach  of  a  contract  for  the  tale  of  real  property  and 

Jixturet^  the  valve  thereof  to  he  determined  by  arbitratumf 

and  the  d^endant  routing  to  perform  after  award  made} 

SUPERIOR  COURT— CiTT  op  New- York. 


i<^  LyoB  and  Stewart  &  Haff 
Benjamin  Blonomaad  GhariM  W.  Blononu 


The  complaint  of  the  plaintiffi,  lately  composing  the 
mercantile  firm  of  Lyon  &  Haff,  diovm  to  this  court : 

That  on  or  about  the  25th  day  of  April,  1864,  these 
plaintiffs  sold  and  delivered  to  the  defendants,  then  and  now 
cvnposmg  the  firm  of  Benjamin  Blosaom  &  Son,  the  sheds 
and  fixtures  on  the  premises,  foot  of  Montaguenstreet, 
Brooklyn,  then  known  as  Lyon  &  Haff 's  naval  store  yard ; 
and  the  said  defendants  accepted  and  received  the  same, 
and  agreed  to  pay  these  plaintilEs  therefor,  as  hereinafto 
mentioned. 

That  in  order  to  arrive  at  and  determine  the  value  of 
said  property,  so  sold  and  delivered  as  aforesaid,  the  said 
plaintifEs  and  defendants  did  make  and  execute,  under  their 
respective  hands,  an  instrument  in  writing,  in  the  words 
and  figures  following,  to  wit : 

We  hereby  constitate  and  appoint  James  B.  Barney  and  Wil- 
liam 8.  Wright  to  appraise  the  sheds  and  fixtares  now  on  the 
premises,  foot  of  Montague-street,  Brooklyn,  known  as  Lyon  it 
Haff 's  nayal  store  yard,  and  bind  ourselves,  each  to  the  other,  to 
abide  by  their  valuation  of  the  same,  at  which  we,  Lyon  &  Haff, 
agree  to  sell  the  same  to  Benjamin  Blossom  k  Son ;  and  we,  Ben- 
jamin Blossom  &  Son,  agree  to  buy  the  same  of  Lyon  &  Haff 

'  This  case  is  reported  in  4  Dner,  318. 
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It  being  hereby  agreed  that,  in  case  the  appraiaen  named  abore 
shotdd  be  unable  to  agree  in  their  yalnation,  they  shall  select  a 
third  and  di^nterested  party,  as  usual  in  such  cases,  to  assist  them 
in  the  appraisement 

Witness  our  bands,  this  25th  day  of  April,  1854. 

(Signed,)        BENJAMIN  BLOSSOM  &  SON, 

LYON  A  HAFF. 

That  the  said  Barney  &  Wright,  being  unable  to  agree 
upon  a  valuation  of  said  property,  did  thereupon,  pursuant 
to  the  requirement  of  said  instrument,  select  one  Kobert 
White,  a  third  and  disinterested  party,  to  afisist  them  in 
such  appraisement. 

That  said  Barney,  Wright  and  White  did  thereupon 
examine  said  property,  and  the  said  Wright  and  White 
did  then  and  there  agree  that  the  value  of  said  property 
was  the  sum  of  $2,550 ;  and  did  make  and  execute  under 
their  hands,  and  deliver  to  the  plaintiff,  an  instrument  in 
writing,  in  the  words  and  figures  following,  to  wit : 

We,  the  undersigned,  William  S.Wright,  one  of  the  appraisers 
appointed  April  25th,  1854,  by  Messrs.  B.  Blossom  &  Son  and 
Messrs.  Lyon  is  Haff,  to  appraise  the  sheds  and  fixtures  on  the 
premises  foot  of  Montague-street,  Brooklyn,  known  as  Lyon  is 
Hafi''s  naval  store  yard,  and  Robert  White,  the  person  selected 
by  Messrs.  James  B.  Barney  and  William  T.  Wright,  appraisers 
appointed  as  aforesaid  (  said  Barney  and  Wright  being  unable  to 
agree  in  their  valuation ),  having,  with  said  James  B.  Barney, 
examined  the  sheds  and  'fixtures  referred  to  in  the  agreement  of 
purchase  between  Messrs.  B.  Blossom  it  Son  and  Lyon  ds  Haff, 
dated  April  25th,  1854,  do  certify  that  we  appraise  the  said 
shed  and  fixtures  at  $2,550,  as  a  just  and  fair  valuation  of  the 
same. 

Dated,  August  2lBt,  1854. 

(  Signed,)        BOBBBT  WHITE, 

WM.  8.  WRIGHT. 
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That  fbe  said  sheds  and  fixtures  were  reasonably  worth 
the  sam  of  $S,650. 

That  the  said  defendants,  by  reason  of  the  premises, 
became,  and  were  and  still  are,  indebted  to  these  plain- 
aSbf  to  said  amoont,  for  said  sheds  and  fixtures  delivered 
as  aforesaid;  that,  though  the  plaintiff  have  demanded 
payment  from  the  said  defendants,  they  have  neglected 
and  refiised,  and  still  do  neglect  and  refuse,  to  pay  these 
plaintiff  the  same  or  any  part  thereof. 

Wherefore  these  plaintiffii  demand  judgment  against  the 
said  defendants  for  the  sum  of  $2,560,  with  interest  fix>m 
the  25th  of  August,  1854,  besides  the  costs  of  this  action. 
MONELL,  WILLABD  &  ANDERSON, 

Plaintiffs^  Attorneys. 


(No.  61.) 
For  breach  of  a  contract  of  guarantee, 
SUPREME  COURT— Westchboteb  County. 

Abram  Knight^  Junior, 

ogL 

Jobn  MoKnight. 

The  abovenamed  plaintiff  complains  against  the  said 
defendant: 

That  the  said  plaintiff  purchased  of  the  said  defendant 
one  hundred  barrels  of  ale  for  the  sum  of  $7  per  barrel, 
and  fifty  half  barrels  of  ale  for  the  sum  of  $4  per  half 
barrel,  and  paid  for  the  same  the  sum  of  $900 ;  that  at 
the  time  of  the  said  purchase,  the  said  defendant  made 
his  written  guaranty,  under  seal,  in  the  words  and  figures 
following,  to  wit : 


C0MPLAINT8  IN  COMMON  LAW  ACTIONS.       449 

Whereas,  Abram  Knight,  Junior,  of  the  city  of  New-Yorlc,  has 
purchased  of  John  McEnight,  of  the  city  of  Albany,  in  the  State 
of  New-York,  one  hundred  'barrels  and  fifty  half  barrels  of  ale, 
for  the  sum  of  S7  for  e^ery  barrel  and  (4  for  every  half  barrel, 
which  amounts  in  the  whole  to  (900.  And,  whereas,  said  ale 
has  been  shipped  by  said  purchaser  on  board  the  ship  called  the 
''  Hindostan,'^  now  in  the  port  of  the  city  of  New-Tork,  bound 
for  the  port  of  San  Francisco,  in  the  State  of  California  ;  and, 
whereas,  said  ale  was  sold  upon  the  guaranty  herein  mentioned ; 
now  I,  the  said  John  McKnight,  in  consideration  of  the  premises, 
and  of  said  sum  of  (900,  do  hereby  guliranty  to  the  said  pur- 
chaser that  said  ale  is  of  the  first  quality  for  shipping  to  said  port 
of  San  Francisco,  that  said  barrels  and  half  barrels  are  properly 
filled,  and  that  said  ale  will  not  sour  or  burst  the  barrels  contain- 
ing the  same,  during  said  yoyage. 

Witness  my  hand  and  seal,  October  24th,  1850. 

JOHN  Mcknight.  [l.b.] 

Witne$$^  T.  D.  James. 

And  the  said  plaintifiT  further  says,  that  he  shipped  the 
said  barrels  and  half  barrels  of  ale  for  San  Francisco  per 
ship  '*  Hindostan  ;^  that  the  said  ale  contained  in  said  half 
barrels  and  barrels  aforesaid-  did  sour  during  said  voyage, 
and  was  unfit  for  use,  and  was  sold  by  the  consignee  thereof 
at  public  auction ;  that  by  reason  of  the  said  ale  becom- 
ing sour  during  the  yoyage,  the  said  plaintiff  has  sustained 
damage  to  the  amount  of  $1,132.45,  for  which  sum,  with 
interest  from  this  date,  and  the  costs  of  this  action,  the 
plaintiff  demands  judgment  against  the  said  defendant. 

WM.  C.  R.  ENGLISH, 

PlaintijffTs  Attorney. 
67 
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{  No.  62. ) 

On  a  policy  of  insurance  agaimt  fire^  the  demand  after 
proof  and  service  of  loss  having  been  auigned  to  the 
plaintiff. 

SUPREME  COURT  —  Albany  County, 


WilUam  Cockroft 

agt.  I 

Tb«  Olinton  and  Eases  Motiuil  Infuranoe  [ 

CompAny.  J 

The  abovenamed  plaintiff  complains  against  the  above 
named  defendants,  a  mutual  insurance  company,  created 
and  incorporated  by  an  act  of  the  Legislature  of  the  State 
of  New- York,  passed  May  12th,  1836,  and  says : 

That  the  Cohoes  Company,  an  incorporation  created  un- 
der and  by  virtue  of  an  act  of  the  Legislature  of  said  state, 
passed  March  28, 1826,  made  application  to  become  insured, 
as  mortgagees  in  said  insurance  company,  in  the  sum  of 
$1,000,  on  a  certain  brick  building  situated  in  the  village 
of  Cohoes,  Albany  county ;  and  that  on  the  24th  day  of 
October,  1849,  the  said  defendants,  for  and  in  considen^ 
tion  of  the  sum  of  $30,  and  in  consideration  tliat  the  said 
Cohoes  Company  made  their  premium  note  for  $150,  and 
delivered  the  same  to  the  said  defendants,  made,  executed 
and  delivered  to  the  said  Cohoes  Company  a  policy  of  in- 
surance. No.  4,688,  duly  signed  by  the  president  and  secre- 
tary of  said  insurance  company,  wherein  the  said  insurance 
company  certified  **  that  the  said  Cohoes  Company  have 
become,  and  by  these  presents  are,  insured  in  and  by  said 
company  as  mortgagees  upon  the  property  described  as 
aforesaid,  in  the  sum  of  $1,000,  for  the  term  of  five  years, 
commencing  at  noon  on  the  said  24th  day  of  October, 
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1849,  and  endiDg  on  the  24th  day  of  October,  1854." 
The  said  insurance  company  did  therefore  promise  to  settle 
and  pay  unto  the  said  Cohoes  Company,  their  successors 
or  assigns,  all  losses  and  damage,  not  exceeding  in  the 
aggregate  the  sum  of  $1,000,  which  shall  or  may  happen 
to  the  aforesaid  property,  by  reason  of  or  by  means  of  fire, 
during  the  time  said  policy  shall  remain  in  force. 

And  said  plaintiff  further  says,  that  since  the  said  policy 
of  insurance  was  executed  and  delivered  to  the  Cohoes 
Company,  the  said  brick  building  mentioned  in  said  policy 
has  been  damaged  by  fire,  which  occurred  on  the  morning 
of  the  22d  diay  of  November,  1849,  between  the  hours 
of  12  and  4  A.  M.,  which  was  a  loss  to  the  said  Cohoes 
Company  to  the  amount  of  $3,000,  expended  in  repairing 
and  rebuilding  said  building,  as  near  as  th^same  can  be 
estimated* 

And  the  said  plaintiff  further  says,  that  due  notice  of 
said  fire  and  proof  of  losses  were  given  to  said  insurance 
company  in  the  manner  required  by  them,  and  according 
to  the  conditions  of  said  policy,  three  months  before  the 
commencement  of  this  action. 

And  the  said  plaintiff  further  says,  that  since  said  fire,  and 
since  notice  thereof  was  ^ven  by  said  Cohoes  Company  to 
said  insurance  company,  the  said  Cohoes  Company,  for 
value  received,  did  duly  sell,  assign  and  set  over  to  the  said 
plaintiff  the  said  policy  of  insurance,  and  all  dues  and 
demands  arising  thereon,  and  its  claim  against  defendants 
for  such  loss.^ 

*  In  a  oompUint  on  a  policy  of  insurance  by  an  Msignee  of  a  policy, 
an  ayerment  that  the  assured  **  duly  assigned  and  transferred  "  to  the 
plaintiff,  '^all  his  interest"  in  the  policy,  indicates  that  the  assign- 
ment was  by  a  Sealed  instrument,  and  from  that  fact,  a  consideration 
for  the  assignment  will  be  inferred.  (  Fowler  v.  The  New-York  In- 
demnity Insurance  Co.,  23  Barb.,  143.) 
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WhereapoD  the  said  plamtiff  demands  judgment  against 
the  said  defendants  for  the  smn  of  $1,000,  and  intoeet 
thereon  from  the  28th  day  of  November,  1849,  and  the 
ooata  of  this  action. 

D-  McELWAIN, 

Plainiiff'i  Attorney. 


( No.  58. ) 
On  a  policy  of  inntrance  of  a  vesid  /or  inland  navigoHan. 
SUPREME  COURT— Rensselaer  County. 


Ebeneser  L  MlUry  and  Benjftmia  H. 
Warford 

Tlie  Merehanto'  Inanrane*  Company. 


The  plaintiffi  complain  of  the  defendant,  and  allege: 
That  the  defendant  is  a  corporation,  duly  organized  and 
incorporated  imder  the  laws  of  the  State  of  Pennsylvania, 
doing  buamess  at  the  city  of  Philadelphia,  to  wit,  the 
business  of  insuring  vessels  and  their  oargoes  against  the 
adventures  and  perils  of  the  seas,  fires,  Ac 

That  by  a  certain  policy  of  insurance,  bearing  date 
April  4th,  1857,  the  defendant,  in  consideration  of  the 
sum  of  $30,  then  paid  by  said  plaintiffs  to  the  defendant, 
did  promise  and  agree  with  and  did  cause  the  plaintiffs  to 
be  insured  in  the  sum  of  $  L,000,  lost  or  not  lost,  at  and 
from  Troy,  N.  Y,,  to  New- York  city,  New  Brunswick, 
N.  J.,  and  vice  versaj  from  the  date  thereof  until  the 
close  of  navigation,  on  the  Hudson  river,  with  privilege  to 
proceed  to  Philadelphia,  via  the  Raritan  canal;  no  loss 
under  the  said  policy  being  payable  unless  amounting  to 
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$50  and  upwards,  upon  the  hall,  tackle,  furniture  and 
apparel  of  the  harge  called  the  E.  A.  Meneely,  owned  by 
the  said  plaintiffii. 

And  that  in  and  by  said  policy  it  was  agreed  that  the 
adventures  and  perils,  which  the  said  company  should  bear 
and  take  upon  themselves,  are  the  seas,  fires,  pirates, 
rovers,  assailing  thieves,  jettisons  (embezzlement  and  illicit 
trade  excepted  in  all  cases),  and  such  other  perils,  losses 
or  misfortunes  that  should  come  to  the  hurt,  detriment  or 
damage  of  the  said  vessel,  as  might  be  assumed  by  said 
policy  and  expressed  therein.  And  the  plaintifis  aver,  that 
the  loss  and  damage  hereinafter  stated  is  such  a  loss  as  is 
assumed  by  said  policy  to  pay.  Aqd  it  was  further  agreed, 
that  in  case  of  loss,  such  loss  should  be  paid  by  said  com- 
pany in  sixty  days  after  proof  of  loss,  proof  of  interest 
and  adjustment  exhibited  to  the  assurers.  And  the  plain- 
tifis aver,  that  on  the  29th  day  of  June,  1857,  on  the 
Hudson  river,  about  one  mile  north  of  Coeymans  landing, 
on  one  of  the  regular  passages  of  the  said  barge,  E.  A. 
Meneely,  from  the  city  of  New- York  to  the  city  of  Troy, 
a  barge,  in  tow  along  side  the  steamer  Alida,  negligently 
on  the  part  of  said  steamer,  as  plaintiffi  are  informed  and 
believe,  and  without  fault  on  th^  part  of  the  said  barge, 
E.  A.  Meneely,  or  the  persons  or  any  of  them  in  charge  of 
her,  came  in  collinon  with  the  stem  of  the  said  barge,  E. 
A.  Meneely,  and  carried  away  a  portion  of  her  upper  deck 
stanchicMis  and  rudder  post,  and  otherwise  doing  serious 
damage,  and  that  in  consequence  of  said  collision  the 
pluntifb  have  suffered  loss  and  damage  to  the  said  barge, 
Meneely,  for  the  repairs  required  to  be  done  to  her  by 
reason  of  said  accident,  to  the  full  amount  of  $263.21. 

That  the  plaintifis  have  presented  the  bQl  of  damage, 
sustained  by  reason  of  the  said  collision  to  the  vessel  of 
the  plaintifEb,  to  tiie  owners  of  the  said  steamer,  Alida,  and 
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that  said  ownen  refuse  to  remanerate  or  pay  any  part  of 
Buch  bill  of  damages. 

That  proof  of  the  amount  of  loss,  proof  of  plaintiffii' 
interest,  and  adjustment  has  been  exhibited  to  the  assurers 
more  than  sixty  days,  but  that  such  asBurers,  without 
objection  to  such  proof,  or  the  sufficiency  thereof,  refuse  to 
pay  the  same. 

Whereupon  the  plaintiffit  demand  judgment  against  the 
defendants  for  the  damages  they  have  sustained  ( less  one- 
third,  as  a  commutation  for  the  average  difference  between 
new  repairs  and  old ),  amounting  in  all,  with  such  deduc- 
tion, to  the  sum  of  $176.48,  with  interest  from  the  29th 
of  June,  1867,  besides  costs. 

S.  &  V.  S^ 

PlaifUiffi^  Attorney*. 


(  No.  64. ) 


For  breach  of  contract  of  a  common  carrier  to  carry  goods 
safely ;  action  brought  to  recover  value  of  the  goods  lost 
and  interest^  with  damages  for  breach  of  contract* 

SUPREME  COURT— City  and  Comnr  of  New -York. 


Amon  lb  SootUI,  John  D.  Goodwin  ftnd 
Henry  EL  Morrill 

agL 
Walter  &  Oriffith. 


1 


The  plaintiffi  complain  of  the  defendant,  and  allege: 
That  at  the  time  hereinafter  next  mentioned,  at  the  city 
of  New- York,  the  plaintiffs  were  merchants,  traders  and 
dealers  in  that  place,  carrying  on  their  said  business,  by 
and  in  the  partnership  name,  firm  and  style  of  A.  L. 
Scovill  &  Co.,  and  were  then  and  there  the  ownen  of  the 
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several  articles  or  packages  of  medicine,  goods  and  mer- 
chandise hereinafter  mentioned,  which  they  had  occasion, 
in  the  course  of  their  said  business,  to  consign,  send  and 
convey,  from  the  city  of  New- York  to  Jhe  city  of  Albany, 
for  one  S.  H.  Greenman,  to  the  care  and  direction  of 
certain  persons  trading  and  doing  business  together  in 
that  place  by  and  in  the  partnership  name  and  firm  of 
Ainsworth  &  Northrop,  with  which  said  Greenman  the  said 
plaintiffi  had  bargained,  and  agreed  for  the  sale  of  the  said 
medicine,  goods  and  merchandise,  to  be  delivered  by  the 
plaintiffs  to  him  as  aforesaid. 

That  on  or  about  the  24th  day  of  May,  1849^  the  said 
defendant  was,  and  carried  on  the  business  of,  a  common 
carrier  of  goods  and  merchandises  for  hire,  and  the  said 
plaintifis  then  and  there  delivered  to  the  said  defendant, 
and  the  said  defendant  then  and  there  accepted  and  re- 
ceived finom  the  said  plaintifis,  as  such  common  carrier,  in 
and  on  board  of  a  certain  vessel  of  the  defendant,  then 
lying  at  the  city  of  New- York,  called  the  McCoun,  three 
gross  of  Doctor  Rogers'  Syrup  of  Liverwort  Tar  and 
Canchalagua,  of  the  value  of  $288,  and  one  and  one-half 
gross  of  Vegetable  Aperient  Pills,  of  the  value  of  $36,  to 
be  safely  and  securely  taken  and  conveyed  by  the  said  de- 
fendant, for  the  said  plaintifis,  from  the  city  of  New- York 
to  Albany  aforesaid,  by  water  conveyance,  in  and  on  board 
of  the  said  vessel  of  the  said  defendant,  by  the  next  trip 
that  the  said  barge  should  make  from  the  said  city  of 
New- York,  and  there  at  Albany  aforesaid  to  be  safely  and 
securely  delivered  by  the  defendant,  his  servants  or  agents, 
for  the  said  plaintiffs,  to  the  said  Ainsworth  &  Northrop, 
at  No.  15  State-street,  Albany,  for  the  said  S.  H  Green- 
man,  for  a  certain  reward  to  be  paid  for  the  same,  on  the 
delivery  thereof  as  aforesaid ;  on  which  occasion,  and  on 
tiie  delivery  to  the  said  defendant  by  the  said  plaintifis,  and 
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for  them,  of  the  goods  and  merchandise  aforesaid,  to  be 
transported,  conveyed  and  delivered  as  aforesaid,  the  said 
defendant  made  or  caused  to  be  made  and  delivered  to  the 
sud  plamtifGs  a  certain  receipt  or  bill  of  lading  of  the 
said  goods  and  merchandise,  which  is  in  the  words  follow- 
ing, to  wit : 

New-Tork^  May  24th,  1849. 
Received  from  A.  L.  Scovill  A  Co.,  in 'good  order,  on  board 
the  Griffith's  line, '  bound  for  Albany,   McCoun,  marked  S.  H. 
Greenman,  care  Ainsworth  A  Northrop,  15  State-etreet,  Albany, 

9  boxes  merchandise. 

WILSON. 

That  the  nine  boxes  of  merchandise,  mentioned  in  the 
said  paper  writing  or  bill  of  lading,  were  markisd  and 
directed  as  above  stated  by  the  plaintiff,  and  the  said  nine 
boxes  contained  the  medicine,  goods  and  merchandise 
above  described,  and  that  the  name  of  Wilson,  subscribed 
to  the  same,  was  the  name  of  and  the  same  was  subscribed 
by  or  for  the  captain  or  master  of  the  said  vessel,  McCoun, 
also  mentioned  in  said  bill  of  lading,  in  and  on  board  of 
which  the  said  goods  and  merchandise  were  laden,  and  who 
was  the  duly  authorized  agent  of  the  said  defendant  for 
such  purpose. 

That  although  the  said  vessel,  on  board  of  which  the 
said  goods  and  merchandise  were  laden  as  aforesaid,  left 
the  city  of  New- York  at  the  time  abovementioned,  yet 
the  said  defendant  did  not  safely  or  securely  transport, 
carry  or  convey  from  the  city  of  New- York  to  Albany, 
on  board  the  said  vessel,  or  otherwise,  nor  did  he  safely 
or  securely  deliver  or  cause  to  be  delivered  to  the  said 
Ainsworth  &  Northrop  at  No.  15  State-street,  Albany,  or 
any  other  place,  nor  to  the  said  S.  H.  Greenman,  nor  to 
any  other  person  or  persons  for  them  or  either  of  th«n, 
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• 

for  the  said  plaintifiB,  the  said  packages  of  medicine, 
goods  and  merchandise  abovementioned,  or  any  part 
thereof;  whereby  the  said  property  of  the  plaintifSs  above- 
mentioned  became  wholly  lost  to  them,  and  whereby 
they  lost  the  sale  of  the  same  to  the  said  S.  H.  Greenman, 
and  all  benefit  and  advantage  which  they  might  and  would 
have  derived  from  the  sale  and  safe  and  secure  deUvery  of 
the  said  goods  and  merchandise  as  aforesaid,  by  reason  of 
which  they  have  sustained  damage  to  the  amount  of  SIOO. 
Wherefore  the  plaintifSs  demand  judgment  against  the 
said  defendant,  for  the  sum  of  $424,  being  for  the  amount 
and  value  of  the  said  goods,  medicines  and  merchandise 
aforesaid,  and  their  damages  sustained  as  aforesaid,  with 
the  interest  on  the  said  sum  of  $324,  the  value  of  the 
said  goods  and  merchandise,  fi^m  the  28th  day  of  May, 
1849,  and  costs. 

HAY  S.  MAKAY, 

Plaintiffs*  Attorney. 


(No.  66.) 


Far  breach  of  contract  of  a  common  carrier  to  transport 
goods  by  a  particular  route^  by  reason  whereof  the  goods 
being  damaged^  the  plaintiff  lost  the  benefit  of  an  insu- 
rance upon  them* 

SUPREME  COURT— Albany  Countt. 


Henry  White 
AaroB  Yan  Kirk  and  Samuel  Ashton. 


The  plaintiff  complains  of  the  defendant,  and  alleges, 
on  his  information  and  belief: 

58 
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That  the  said  defendant,  Samuel  Ashtofh  dUme^  or  in  conr 
nectum  with  said  defendantf  Aaron  Van  Kirkj^  on  or  aboat 
the  Ist  day  of  May,  1864,  was  the  owner  of  the  schooner 
Benjamin  Browning;  that  the  said  defendant,  Aaron  Van 
Eirk,  was  the  master  of  said  schooner,  and  run  the  same  in 
company  with  said  defendant,  Samuel  Ashton,  each  sharing 
in  the  profits  and  losses;  that  on  or  about  the  said  first  day 
of  May,  1854,  at  Albany,  the  said  defendants,  as  common 
carrierB,  received  in  good  order  and  condition  from  the  said 
plaintiff  one  thousand  bushels  of  barley  malt,  of  the  value 
of  $1,450,  to  be  carried  and  transported  by  said  defendants 
safely  and  securely  on  said  schooner,  by  the  inland  or  canal 
route,  firom  Albany,  in  the  State  of  New- York,  to  Balti- 
more, in  the  State  of  Maryland,  and  there  to  be  delivered - 
in  like  good  order  to  the  said  plaintiff,  the  freight  there- 
upon to  be  paid  by  said  plaintiff,  at  six  cents  per  bushel. 
And  the  said  plaintiff  saith  that  he  caused  the  said  malt 
to  be  insured  for  said  voyage;  and  further  alleges,  on 
information  and  belief,  that  the  said  defendants  failed  to 
carry  and  transport  said  malt  by  said  inland  or  canal  route 
as  they  agreed,  and  that  they  fafled  to  safely  and  securely 
carry  and  transport  and  deliver  the  same  in  good  order  as 
they  agreed,  but  that  the  said  defendants  transported  the 
same  by  the  outward  or  ocean  route,  and  so  carelessly 
loaded  the  said  schooner,  and  conducted  themselves  in  such 
carriage  and  tran^rtation,  that  they  wet,  injured  and 
damaged  said  barley  malt  to  the  amount  of  $490.85,  by 

^  An  allegation  in'thiB  form,  in,  the  aUemative,  cannot  be  conmdered 
good  pleading.  (See  P^eacHtii^,  358 ;  Oorbin  «.  Geoige,  2  Abbott,  465.) 
The  pleader  shoald  inform  himself  so  &r  as  to  allege  on  information 
and  belief,  or  at  least  on  Mm  belief  nUme  (Pleading$^  357,  358),  the  lad 
in  a  direct  and  affirmative  form.  Should  there  be  a  yarianoe  between 
the  proof  and  pleading  on  the  trial,  the  court  may  allow  an  amend- 
ment. 
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means  whereof  the  said  plaintiff  lost  all  benefit  and  adr 
vantage  fi:om  his  said  insurance,  and  is  damnified  to  the 
amount  of  $490.85,  for  which  sum,  and  interest  fi:om  May 
26th,  1864,  and  costs,  he  demands  judgment. 

WILLIAM  BARNES, 

PlaifUiffU  Attorney. 


(  No.  56. ) 


Complaint  on  breach  of  promise  to  marry. 

Title  of  the  Cause. 

The  plaintiflf  complains  of  the  defendant,  and  alleges 
the  following  facts,  constituting  her  cause  of  action : 

That  on  or  about  the  10th  day  oi  January,  1868,  at 
the  city  of  Troy,  the  plaintiff  being  sole  and  unmarried, 
the  said  defendant,  in  consideration  of  the  mutual  promise 
of  the  plaintiff  to  accept  and  marry  him,  fiiithfully  pro- 
mised^ to  marry  the  said  plaintiff. 

That  confiding  in  the  said  promise  of  the  said  defendant, 

*  A  oompUint  in  so  aetion  for  a  breach  of  promise  of  maniase, 
alleging,  in  aabstanoe,  in  refisrenoe  to  a  pronuM,  that,  in  conyenation 
between  the  parties  at  a  time  and  place  apedfled,  the  plaintiff  asserted, 
among  other  things,  that  the  defendant  had  promised  to  marry  her ; 
and  that,  at  the  same  time  and  place,  the  defendant  said  to  the  plaintiff, 
he  acknowledged  he  had  done  wrong  in  promising  her  as  he  did,  and 
hoped  she  would  forgive  him;  but  if  he  shoald  many  her,  as  they 
had  talked,  and  she  go  to  his  house,  it  woold  make  both  miserable  for 
life ;  and  fiirther  alleg^,  that  the  defendant  said  to  the  plaintiff,  in 
reply  to  her  entfeaties,  she  most  try  to  forget  it,  and  acknowledged  h« 
had  done  wroi^,  and  that  he  was  sorry  for  it,  withoat  otherwise 
avering  a  promise,  does  not  state  foots  sniBoient  to  oonstitnte  a  cansa 
of  action.  (Bnaard  v.  Knapp,  12  How^  504.) 


1 
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the  plaintiff  has  remained  and  continued,  and  still  is,  sole 
and  unmarried,  and  has  hitherto  been,  and  is  still,  ready 
to  marry  the  defendant 

That  though  a  reasonable  time  has  elapsed,  since  said 
promise  and  undertaking,  for  the  defendant  to  marry  the 
plaintiff,  yet,  although  requested  so  to  do,  he  has  neglected 
and  refused,  and  still  does  neglect  and  refuse,  to  marry  the 
plaintiff,  to  her  damage  of  $5,000  [or  if  defendarU  hoi 
married  another  persan^  so  allege  the  fact.'] 

Whereupon  the  plaintiff  demands,  &c. 


( No.  67. ) 


On  a  debt  barred  by  the  statute  of  linUtaiionSi  but  revived 

by  a  new  promise.^ 

Title  if  the  Cause* 
The  plaintiff  complains  of  the  defendant  and  alleges : 
That  on  the  Xst  day  of  March,  1849,  the  defendant 

made  and  executed  to  the  plaintiff  his  promissory  note  for 

'  It  is  held  at  Special  Term,  in  the  case  of  Butler  v.  Mason,  (5 
Abbott,  40),  that  the  plaintifT  cannot  anticipate  in  his  complaint,  and 
avoid  the  defence  of  the  statute  of  limitations.  Notwithstanding  that 
case,  holreyer,  it  seems  to  me  that  the  only  proper  waj  to  set  forth 
a  debt  which  has  been  reyiyed  bj  a  new  promise  is,  as  giyen  in  the 
present  form.  The  case  above  alluded  to  simply  held  that  it  was 
surplusage  to  allege  in  the^complaint,  on  a  daim  appearing  to  be  barred 
by  the  statute,  that  the  defendant  had  resided  out  of  the  state,  by 
way  of  anticipating  and  ayoiding  the  defence.  That,  howeyer,  is  a 
different  thing  from  a  d^m  actually  reyiyed  by  a  new  promise^  The 
new  promisej  and  not  the  old  debt^  is  the  cause  of  action,  and  the  old 
debt  itself  is  merely  the  conuderation  to  support  the  new  promise.  (See 
Fleadinge^  267,  269.)    The  new  promise,  therefore,  should  be  directly 
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the  sam  of  $500,  payable  three  months  after  date,  for  value 
received,  and  that  said  note  is  wholly  unpaid. 

That  on  or  about  the  3d  day  of  June,  1857,  in  con- 
sideration of  the  said  indebtedness,  the  said  defendant  in 
writing,^  under  his  hand,  promised  to  pay  the  said  note, 
but  the  said  defendant  has  not  "yet  paid  the  said  note,  or 
any  part  thereof. 

Whereforethe  plaintiff  demands  judgment  against  the 
defendant,  for,  &c. 

• 

alleged  as  the  canse  of  action,  and  damages  claimed  for  the  breach  of 
it.  The  decision  in  Butler  v,  Maaon,  above  referred  to,  ia  adverse  to 
the  case  of  Genet  v.  TaUmadge  (1  Code.  R.  N.  S.  346.;  It  is  con- 
trary, also,  to  the  principle  laid  down  in  Bracket  v.  Wilkinson  (13 
How.,  102),  holding  that  a  complaint  might  properly  anticipate  and 
avoid  a  defence  of  payment  Precisely  the  same  nde  would  enable 
the  plaintiff,  in  all  cases,  to  anticipate  in  his  oomplaiift,  and  avoid  the 
possible  defence  of  the  statute  of  limitations ;  and  I  see^no  good  reason 
why  this  may  not  be  allowed,  though  peihaps  not  absolutely  necessary. 
(See  Lefforts  v.  HoUister,  10  How.,  383 ;  People  v,  Arnold,  4  Gomst, 
508 ;  Pleadingi,  268,  269,  330,  689.) 

^  The  new  promise  should  be  alleged  to  be  in  writing  (  section  110, 
Code  ),  or  facts  averred  to  show  some  payment  of  principal  or  interest, 
otherwise  the  promise  is  unavailing.  ( Pleadvngt^  268,  329,  330. ) 

It  has  been  held,  under  the  Code,  that  when  a  memorandum  or 
vmting  is  necessary  to  the  validity  of  a  promise,  it  must  be  averred 
in  the  complaint  that  the  promise  was  in  writing.  (  Pleading$,  267, 
330 ;  Thurman  v.  Stevens,  2  Duer,  609 ;  Lervy  v.  Shaw,  2  Duer,  626. ) 
A  different  rule,  however,  has  been  reccntiy  recognized  in  the  Supreme 
Court,  in  the  case  of  liinngston  v.  Smith  and  others  ( 14  How.,  490), 
in  which  it  was  held  that  it  was  not  essential  that  the  pleading  should 
show  afSrmatively  that  the  agreement  ( to  purchase  or  convey  lands  ) 
was  in  writing.  It  will  be  assumed  to  be  an  agreement  having  a 
le(^  erutence. 

The  better  and  safer  course,  however,  in  all  these  cases,  notwith- 
standing this  decision,  is  to  allege  the  fact  of  the  agreement  being  in 
writing. 
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( 10. )  Aonoire  fob  Libbl  ahd    Slahdbk.     Ssonos   164  or 

THX    GODB. 

( No,  58. ) 
For  verbal  slander. 
SUPREME  COURT— Albany  County, 


AbiJAh  T.  JA«obc 

ogi. 
John  N.  Direii. 


The  plamtiff  complains  of  the  defendant  and  alleges  the 
following  facts  constituting  his  cause  of  action : 

That  on  or  about  the  ^^  day  of  — — ,  at  the,  &c,  the 
defendant,  uftending  ^  to  injure  this  plaintiff  in  his  good 
name,  fame  and  credit,  and  to  bring  him  into  public 
scandal  and  disgrace,  and  to  cause  it  to  be  suspected  and 
belieyed  by  his  neighbors,  and  other  citizens  of  the  vicinity, 
that  said  plaintiff  was  guilty  of  the  offences  and  miscon- 
duct hereinafter  mentioned  and  charged  upon  him,  in 
a  certain  discourse,  which  said  defendant  then  and  there 
had  in  the  presence  and  hearing  of  one  A.  B.,  and  diyers 
other  citizens,  falsely  and  maliciously*  spoke  of  and  conr 

^  The  old  formt  in  sUnder  are,  that  the  defendant  "  canirMnff  and 
wickedly  and  nudicunuly  intending.^  This  is  altogether  onneceesaiy, 
and  indeed  it  Beems  unneoesaary  to  set  forth  any  motive  or  intent  at 
all  in  words  actionable  per  ee;  bnt  a  simple  allegation  that  the  dt^fen- 
dant  fidselj  or  wrongfully  spoke  the  words,  &c,  would,  no  doubt,  be 
sufficient.  As  to  what  a  complaint  should  contain  in  an  action  of 
slander,  see  Fleadinge^  271-274. 

'  The  complaint  must  show  that  the  words  were  spoken  in  presence 
of  some  person  or  persons.  {Pleadings^  274.)  It  must  also  show  a 
maUdoue  intent  in  the  defendant  (1  Ohit.  PL,  428-438),  and  the 
aboye  allegation  is,  no  doubt,  sufficient  for  that  purpose. 
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ceming  the  plaintiff^  these  false,  maIiciou8  and  defamatory 
words  following,  that  is  to  say : 

^  By  aecticm  164  of  the  Code,  this  general  allegation,  in  a  complaint  in 
Blander  or  libel,  renders  it  unneoessary  to  state  any  extrinsic  &cts,  for 
the  parpose  of  showing  the  application  to  the  plaintijQf  of  the  defama- 
tory matter  out  of  which  the  cause  of  action  arose.  That  is  to  say, 
in  all  cases  where  the  application  of  the  words  spoken  to  the  plaintiff 
is  uncertain,  and  they  can  be  construed  to  apply  to  him  only  by 
referees  to  certain  other  allegations  or  facts,  it  is  not  neoessary  to 
insert  in  the  complaint  those  extrinsic  allegations  which  show  that 
they  were  intended  to  apply  to  the  plaintiff,  but  this  general  ayerment 
is  suffldent.  Thus,  for  example,  as  in  the  aboye  precedent,  the  slan- 
derous words  alleged  are  not  in  themselves  necessarily  applicable  to 
the  plaintiff;  and  under  the  old  rules  of  pleading  an  averment  was 
necessary  that  the  plaintiff,  at  the  time,  lived  "  in  the  white  house 
just  across  the  bridge,"  and  that  a  watch  had  previously  been  taken 
from  the  person  mentioned  In  the  complaint,  &c,  in  order  to  point  the 
language  made  use  of  directly  to  the  plaintiff,  to  the  exclusion  of  any 
other  person.  But  by  the  Code  it  is  now  sufficient  merely  to  allege 
in  the  pleading  that  the  words  were  spoken  "  concerning  the  plaintiff," 
and  if  that  allegation  is  denied  in  the  answer,  the  plaintiff  is  bound  to 
establish,  on  the  trial,  the  facts  showing  that  they  were  so  spoken. 

It  is  supposed  that  this  is  the  only  change  that  the  Code  has  made 
in  this  respect  Thus,  if  the  words  themselves  are  so  ambiguous  or 
doubtful  as  to  render  the  proof  of  extrinsic  facts  necessary  to  show 
them  actionable  at  all,  the  necessity  of  stating  these  facts  by  an  ex- 
plicit averment  is  precisely  the  same  as  it  has  always  been.  The 
words,  <*  You  swore  jUse,"  <<  He  swore  to  a  lie,"  &c,  standing  alone, 
will  not  support  an  action,  without  a  colloquium  showing  that  the 
words  referred  to  material  testimony  in  a  trial  or  other  legal  proceed- 
hig ;  because,  as  matter  of  law,  they  do  not  impute  a  crime  punishable 
in  a  temporal  court,  for  a  man  may  swear  false  without  taking  an  oath 
in  any  court,  and  may  swear  false  in  a  court  of  record,  in  a  point  not 
material,  without  incurring  the  guilt  of  peijury.  (See  Pike  «.  Van 
Wormer,  5  How.,  175 ;  6  How.,  99;  Kinney  v.  Nash,  3  Coms.,  177; 
see,  also,  Pleading$y  271,  272,  and  cases  there  cited ;  Blaisdell  v,  Ray- 
mond, 14  How.,  265 ;  Caldwell  v.  Raymond,  2  Abbott,  193.) 


464  PRECEDENTS  OF  PLEADINGS. 

**  The  man  who  stole  Mr.  Broton^s  toatch  has  been  disco- 
vered; he  (the  plaintiff  meaning)  lives  in  the  white  house 
just  across  the  bridge.  He  (the  plaintiff  meaning)  is  a 
great  scoundrel  and  has  done  a  great  many  other  mean 
things;^  and  I  have  no  doubt  but  that  he  (the  plaintiff 
meaning)  is  the  thief,  and  stole  BrounCs  watch.*^  By  means 
of  the  speaking  of  which  false,  malicious  and  defamatory 
words,  the  plaintiff  has  been  and  is  greatly  injured  in  his 
good  name  and  credit,  and  brought  into  public  scfjpdal 
and  disgrace  amongst  his  neighbors  and  the  public.^ 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $2,000  damages,  besides  costs. 

H-  HARRIS, 

Plaintiffs  Attorney. 

^  The  pkdntiff  need  not  select  out  of  the  whole  oonyeraation  those 
expressions  only  which  inyolve  the  slanderous  charge;  but  may 
allege  all  that  was  said  at  the  time,  that,  when  proved,  the  jury  may 
be  able  to  determine  what  was  intended.  (Deyo  v.  Brundage,  13 
How.,  221 ;  20  Wend.,  690. )  A  statement  of  the  tenor  and  effect  of 
the  words  complained  of  is  bad  pleading.  The  words  spoken  should 
be  stated.  (  Forsyth  v.  Edmiston,  5  Duer,  653.  } 

*  If  a  libel  or  slanderous  words  be  of  themseWes  actionable,  the 
plaintiff  may  recoTer  although  no  special  damage  be  stated  or  proTed. 
But  where  the  libel  or  yerbal  slander  is  not  in  itself  actionable,  and 
the  action  is  sustainable  merely  in  respect  of  special  damages,  they 
must  be  stated.  The  special  damage  alleged  must  be  the  legal  and 
natural  consequence  of  the  words  spoken,  and  it  must  be  particularly 
specified  in  the  complaint.  (1  Saund.,  243;  3  Espn.,  133;  8  East, 
3;  8  T.  R.,  130;  2  John.,  115;  10  John.,  281 ;  20  Wend.,  225;  1 
Wend.,  506 ;  13  Wend.,  253. ) 

A  general  aTerment  of  loss  of  customers  is  not  a  sufficient  allega- 
tion of  special  damage,  and  no  proof  can  be  giyen  under  it.  (  Tobias  v. 
Harland,  4  Wend.,  537. )  The  customers  lost  must  be  named  in  the 
compUunt,  and  the  plaintiff  cannot  prove  the  loss  of  others ;  and  he 
must  show  that  the  loss  is  wholly  attributable  to  the  words  spoken 
by  the  defendant.  (  Hallock  «.  Miller,  2  Barb.,  630. ) 
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(  No.  M. ) 
FcT  a  libel. 
SUPERIOR  COURT— CiTT  of  New- York. 

Cbttlci  T.  BheltoB 
HinxD  Foliar. 

The  complaint  of  the  plainti£f  shows  to  this  court : 

That  on  or  about  the  6th  day  of  July,  1854,  the  defen- 
danty  Hiram  Fuller,  was  the  editor,  proprietor  and  pub- 
lisher of  a  certain  newspaper,  printed  and  published  in  the 
city  of  New-Tork,  under  the  name  of  the  Evening  Mirror, 
and  that  on  or  about  the  said^day,  the  said  defendant 
printed  and  published  in  the  said  newspaper,  the  Evening 
Mirror,  a  fiJse,  malicious  and  defamatory  libel,  hereinafter 
set  forth,  of  and  concerning  the  plaintiff,  and  against  his 
good  fame  and  character. 

That  previous  to  the  day  last  mentioned,  the  plaintiff 
had  been  a  trustee  and  manager,  and  the  president,  of  the 
Empire  Stone  Dressing  Company,  a  corporation  existing 
by  and  under  the  laws  of  the  State  of  New- York,  and 
that  he  was  duly  elected  by  the  stockholders  thereof,  but 
that  on  the  said  6th  day  of  July,  1864,  the  plaintiff  was 
not  the  president  of  said  company. 

That  previous  to  the  above  mentioned  day,  Robert 
Schuyler,  of  said  city,  as  president  of  the  New- York  and 
New  Haven  Railroad  Company,  was  reported  to  have 
committed  great  frauds  upon  said  last  mentioned  company, 
and  to  have  fraudulently  converted  to  his  own  use,  embe^ 
zled  and  squandered  the  moneys  of  said  corporation,  and 
to  have  fraudulently  issued  and  forged  certificates  of  stock 
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and  bondfl  of  said  corporation,  purporting  to  have  been 
made,  created  and  issued  hj  said  corporation,  and  to  have 
sold  and  pledged  the  same,  and  converted  fraudulently  to 
his  own  use  the  proceeds  therefrom,  and  to  have  secretiy 
fled  to  places  unknown,  and  absconded,  to  keep  himself 
concealed  for  the  purpose  of  avoiding  the  disgrace,  danger 
and  punishment  of  his  fraudulent  and  wrongful  acts,  com- 
mitted as  aforesaid,  and  such  reports  were  printed  in  the 
public  newspapers,  and  extensively  circulated  throughout 
the  said  city  and  elsewhere* 

That  previous  to  the  aforesaid  day,  divers  other  persons, 
oflicers  and  managers,  and  persons  concerned  in  the  man- 
agement of  the  Parker  Vein  Coal  and  Mining  Company, 
and  of  the  New-Tork  and  Harlem  Railroad  Company, 
were  reported  to  have  abused  their  lansts,  and  to  have 
fraudulently  issued,  or  <mused  to  be  issued,  certificates  of 
stock  in  said  companies,  over  and  above,  and  in  addition  to, 
the  certificates  of  stock  which  the  said  companies  were 
by  their  charters  allowed  to  issue,  and  to  have  used 
such  illegal  and  fraudulent  scrip  or  certificates  of  stock 
for  their  own  advantage,  to  the  great  damage  of  many 
innocent  persons,  and  the  injury  of  the  public  credit, 
which  reports  were  in  like  manner  printed  in  the  news- 
papers, and  extensively  ckculated.' 

^  Though  by  the  Code  the  ayerment  of  extrinsic  fitcta  is  no  longer 
necessary  to  show  the  application  of  the  words  chai^ged  to  the  plaintiff, 
yet  it  is  still  neoessary  to  aTer,  by  way  of  inducement,  any  extrinsic 
fiict  necessary  to  show  the  words  charged  to  be  libelous.  (GuWer  v. 
Van  Anden,  4  Abbott,  375 ;  Blusdell  v.  Raymond,  14  How^  265 ; 
Caldwell  v.  Raymond,  2  Abbott,  193,  and  see  note,  ante^  p.  463.) 

The  complaint  in  an  action  for  libel,  for  words  not  on  their  fiu» 
libelons,  must  distinctly  ayer  the  extrinsic  fact  on  which  pluntiff 
relies  to  show  the  alleged  libelous  character  of  the  words  complained 
o(  and  it  is  not  sufficient  that  this  &ct  is  alleged  by  way  of  innendo. 
It  must  show  that  the  defendant  had  actual  knowledge  of  the  particu- 
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That  the  ftlse,  defamatory  and  maliciouB  libel  above 
mentioned  was  pabliahed  by  the  defendant  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  as  manager, 
trofltee  and  president  of  the  Empire  Stone  Dressing  Com- 
pany, and  of  and  concerning  the  embezzlement,  fraud  and 
flight  of  the  said  Schuyler,  and  of  and  concerning  the 
frauds,  fraudulent  over  issue  of  stock,  and  the  matters  and 
things  hereinbefore  set  forth. 

That  the  said  libel  was  in  the  words  and  figures  follow- 
ing, to  wit:  *^More  Schuylerizing  (meaning  that  frauds 
and  embezzlements,  firaudulent  and  wrongftd  acts,  like 
those  committed  by  said  Schuyler,  had  been  committed 
by  the  plamtiff).^  Charles  T.  Shelton  (the  plaintiff 
meaning),  president  of  the  Empire  Stone  Dressing  Com- 
pany, (meaning  that  plaintiff  had  been,  and  was  at  that 
time,  president  of  said  Empire  Stone  Dressmg  Company), 
non  est  inventus;  he  has  left  for  parts  unknown;  gone  into 
the  country  for  his  health.  An  overissue  of  stock,  to  the 
amount  of  $100,000,  has  been  discovered  (meaning  that 
the  plaintiff  had  wrongfully,  firaudul^itly  and  secretly 
fled  and  absconded  to  places  unknown,  to  avoid  the 
danger,  shame  and  punishment  of  his  firaudulent  acts,  and 
that  the  plaintiff  had  wrongfully  and  firaudulently  issued, 
or  caused  to  be  issued,  certificates  of  stock  in  said  com- 
pany, over  and  above,  and  in  addition  to,  the  certificates 
representing  the  lawfiil  capital  stock  of  said  company, 
and  that  such  wrongful  and  fraudulent  issue  had  been 

lar  extrinsio  fiust  relied  on,  and  it  is  not  sufficient  to  allege  that  the 
words  were  published  "  falselj  and  maliciouslj."  So  held  in  Cald- 
well V.  Raymond,  (2  Abbott,  193,)  by  James,  J. 

'  It  is  not  necessary  in  a  complaint  for  libel  to  set  out  the  whole  of 
the  obnoxious  publication,  but  the  pleader  may  extract  only  particu- 
lar passages  complained  of,  proTided  their  sense  be  dear.  (OulTer  v. 
Van  Aaden,  4  Abbott,  375 ;  see,  also.  Pleadings^  271-273,  and  eases 
there  cited.) 
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deted;ed).  '*  Paper  to  the  amount  of  $60,000  was  pro- 
tested  yesterday.  The  liabilities  of  the  company  amount 
to  $96,000.  This  has  been  known  as  < crack  stock'  in 
the  market,  haying  sold  as  high  as  130,  and  having  paid 
SO  to  80  per  cent  diyidends  for  the  past  two  or  three 
years." 

And  this  complaint  further  sets  forth,  that  by  reason  of 
the  printing  and  publishing  of  said  felse,  malicious,  slan- 
derous and  defiunatory  words,  the  said  plaintiff  has  sus- 
tained great  injury  to  his  good  name,  fame,  credit  and 
character,  to  the  damage  of  said  plaintiff  of  S20,000. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  said  sum  of  $30,000,  with  costs. 

SANFORD  &  BRACE, 

Plaintiff's  Auomei^ 


{ No.  60. ) 


Far  a  libel  agaimt  a  coroner ^  and  for  verbal  dander.  ^ 


SUPREME  COURT— Gbbene  Coumtt. 


Bdwin  P.  Green 
Waiiam  Teliflir. 


The  plaintiff  shows  to  this  court  that  on  the  4th  day  of 
March,  A.  D.  1862,  at  Cairo,  Greene  county,  and  for  a 
long  time  prior  thereto,  the  said  plaintiff  had  used  and 
occupied,  and  still  holds,  and  ever  since  that  time  has 

^  A  caase  of  setion  §ot  libel  may  be  joined  with  s  cMue  of  action 
for  slander,  both  being  for  iqianes  to  oharacter.  (  Code,  §  167,  sobd.  4  ) 
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been,  and  still  tb  in  the  situation  of  keeper  of  the  Greene 
county  poor-house  and  buildings  connected  therewith,  and 
had  been  employed  by  the  superintendents  of  the  poor  of 
said  county  as  such  keeper  aforesaid,  and  in  such  employ* 
ment  has  been  and  was  deriying  profits  and  emoluments 
for  the  support  of  himself  and  fionily. 

That  said  superintendents  of  the  poor  had  vested  in  the 
plaintiff,  as  such  keeper,  the  power  of  goveming  said  county 
house  and  superintending  its  general  management;  and  it 
became  and  was  the  duty  of  the  said  plaintiff  to  provide 
reasonable  and'kind  attention  for  all  such  infirm  and  inva- 
lid paupers  as  were  in  and  about  said  house,  and  to  furnish 
care,  attention,  bedding  and  all  things  necessary  and 
suitable  for  their  comfort. 

That  on  the  4th  day  of  March  last,  one  Rebecca  South* 
ard,  a  pauper,  and  an  invalid  inmate  of  said  poor-house, 
was  found  dead  in  the  said  county  house,  or  in  a  building 
called  the  hospital,  connected  therewith,  under  the  care  of 
said  plamtiff,  as  keeper  aforesaid. 

That  said  plaintiff  had  always  conducted  himself  with 
skill,  attention,  care  and  vigilance  as  such  keeper. 

That  the  said  defendant,  well  knowing  the  premises, 
but  intending  to  injure  the  said  plaintiff  in  his  said  em- 
ployment and  business,  as  keeper  aforesaid,  and  to  cause  it 
to  be  suspected  and  believed  that  he,  tibe  said  plaintiff,  had 
conducted  himself  negligently,  carelessly  and  improperly, 
as  such  keeper,  on  the  11th  day  of  March,  A.  D.  1862,  at 
Catskill,  Greene  county,  published  a  certain  false  and 
defamatory  libel  of  and  concerning  the  said  plaintiff,  in 
respect  to  his  business  and  employment  as  such  keeper, 
and  of  and  conc^ning  his  conduct  as  such  keeper,  and  of 
and  concerning  the  cause  which  produced  the  death  of  the 
said  Rebecca  Southard,  in  the  form  of  a  coroner's  inquest, 
which  said  libel  is  substantially  as  follows:  [  Here  $et  forth 
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the  finding  of  the  junfi  coniaining  the  alleged  libel,  signed 
hy  the  jurors  and  coroner ,  to  the  effect  that  the  said  Rebecca 
Southard  iam  an  invalid^  confined  in  one  of  the  cells  of  the 
'poor-house,  and  came  to  her  death  in  consequence  rf  cold  in 
her^cdlj  and  of  a  v>ant  of  sufficient  dothing,  bedding  and 
proper  care  and  attention*  ] 

And  the  plaintiff  ayen  that,  by  the  fidae  libel  aforeaid, 
the  defendant  meant  to  be  understood  that  the  killing  o^ 
Bebecca  Southard  was  occasioned  by  the  culpable  n^li- 
gence  of  the  said  plaintiff  in  confining  her  improperly  in 
a  cold  cell  of  the  said  county  poor-house,  and  not  furnish- 
ing her  with  sufficient  clothing,  bedding  and  proper  care 
and  attention,  and  that  the  said  libel  was  so  understood 
by  those  in  whose  presence  and  hearing  the  said  libel  was 
published;  by  means  whereof  the  plaintiff  is  suspected  to 
be  guilty  of  the  crime  of  manslaughter,  and  has  been 
otherwise  greatly  damaged  in  his  rq[»utation  and  in  his 
said  business* 

Sd.  And  for  a  second  and  further  cause  of  action  the  plaiiH 
tiff  shows,  that  on  or  about  the  Ist  day  of  April,  A*  D. 
1862,  at  Cairo  aforesaid,  the  said  defendant,  in  a  certain  dis* 
course  which  he,  the  said  defendant,  then  and  there  had 
in  the  presence  and  hearing  of  divers  good  and  worthy 
citizens,  of  and  concerning  the  said  plaintifl^  and  of  and 
concerning  his  said  business  as  keeper  of  the  county  poor- 
house,  and  of  and  concerning  the  cause  of  the  death  of 
Rebecca  Southard,  falsely  and  maticiously  spoke  and  pub- 
lished the  several  false,  scandalous,  malicious  and  defamatoiy 
words  following,  viz:  *^She  (said  Rebecca  meaning)  died 
from  Greoi's  ( said  plaintiff  meaning )  neglect ; "  "  she  troz% 
to  death;"  **it  ought  to  be  published,  and  I  will  publish 
it;'*  «« some  people  wiU  have  it  she  did  not  freeze  to  death— 
I  know  she  (said  Rebecca  meaning)  fix>ze  to  death;"  **he 
(said  plaintiff  meaning)  starved  the  paupen  to  death;" 
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**  pauperBy  speak  up,  if  you  have  any  grieyances  to  make 
known;'*  **I  (said  defendant  meaning)  know  he  (said 
plaintiff  meaning)  starved  the  paupeis ;"  ^^  I  (said  defendant 
meaning )  will  follow  Green  to  the  last." 

And  the  plaintiff  avers  that,  by  the  words  aforesaid,  the 
defendant  insinuated  and  meant  to  be  understood  as 
charging  the  plaintiff  with  the  crime  of  manslaughter,  in 
causing  the  death  of  the  said  Rebecca  Southard  by  his 
culpable  negligence  and  misconduct,  and  that  plaintiff  w:a8 
guilty  of  neglect  of  duty  in  his  employment  as  such 
keeper,  and  was  so  understood  by  those  persons  in  whose 
presence  and  hearing  the  said  words  were  uttered.  The 
plaintiff  also  avers  that,  by  means  of  the  premises,  his 
mind  and  health  have  been  so  impaired  as  to  prevent  hun 
from  attending  to  his  affairs  as  he  otherwise  would,  and  he 
has  also  been  subject  to  expense  for  medical  aid. 

Wherefore  the  plaintiff  demands  that  compensation  in 
damages  for  the  said  injuries  may  be  made  to  him  in  the 
amount  of  $5,000. 

L.  TREMAm, 

FlaifUiJP$  AUamey. 
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(11«)   Othbr  Aonomi  roE  Wrongs,  nroLVDivo  Ivjukhs  to 
Bblatitx  RiOHn,  Propkbtt  avd  Psrson. 

(No,  61.) 

Fw  damages  occasioned  by  the  falling  in  of  a  privy  rendered 
insecure  by  drfendawfs  negligence^  the  plaintiff  being  a 
servant  in  his  employ. 

SUPKEME  COURT  —  County  op  Albaut. 


Elittb«Ui  KyikD,  by  Jaomi  Bjao,  h«r  giur- 

dUn, 

THomM  Fowler. 

The  abovenamed  plainti£^  James  Ryan,  who  is  admitted 
by  the  said  court  now  here  to  prosecute  this  action  as  the 
guardian  of  the  said  Elizabeth  Ryan,  an  infant  under  the 
age  of  twenty-one  yearsi  to  wit,  of  the  age  of  fourteen, 
or  thereabouts,^  complains: 

That  the  said  defendant,  on  the  14th  day  of  Octob^, 
1863,  and  for  a  long  time  before  that,  was  the  (ffoprietor 
and  lessee,  and,  by  himself  and  his  servants  and  agents  in 
that  behalf,  was  in  the  actual  use  and  occupation  of  cer- 
tain buildings  situated  at  Cohoes,  in  said  county,  known 
as  Thomas  Fowler's  Mill,  consisting  of  one  laige  brick 
building,  with  a  wheel-house  and  other  out-buildings 
attached  thereto,  and  was  so  used  and  occupied  by  the 
defendant  in  the  business  of  knitting  and  manufacturing 

1  As  to  the  proper  mode  of  averring  the  appointment  of  a  guardian 
of  an  in&nt,  see  note  2,  ante^  p.  283.  Within  the  decision  of  Halbert 
V.  Young  ( 13  How.,  413  ),  the  abore  allegation  would  not,  peihaps* 
betoffleient. 
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certain  woolen  goods,  the  machineiy  whereof  being  at  the 
time  aforesaid  driven  by  water  power. 

That  during  the  period  last  aforesaid,  said  defendant 
kept  and  maintained,  as  a  necessary  apartment,  to  and  for 
the  use -of  all  females  employed  in  said  mill,  a  certain 
wooden  structure,  designed,  used  and  occupied  as  a  privy ; 
that  the  same  was  situated  on  the  upper  part  of  said 
wheel-house,  immediately  over  the  water-wheel,  and 
attached  to  and  communicating  by  a  door  with  the  said 
main  building. 

That  said  Elizabeth,  during  the  period  aforesaid,  was 
employed  in  said  mill  by  said  defendant.  That  it  then  and 
there  was  the  duty  of  said  defendant^  his  agents  and  sewantSf 
to  use  due  and  proper  care  for  the  personal  safety  of  said 
Elizabeth,  as  well  as  of  all  the  other  operatives  in  said  miil; 
that  it  vxu  the  duty  of  said  defendant,  his  agents  and  servants^ 
to  see  that  said  privy  was  kept  in  proper  repair  and  safe  conr 
diticn,  for  the  purpose  for  which  it  wcu  being  daily  used, 
and  to  see  that  the  same  wa^  properly  secured,  so  as  to  prevent 
the  same  from  falling  when  used  for  the  purpose  aforesaid.^ 

Nevertheless  the  said  wooden  structure,  designed  and 
used  as  aforesaid,  became  and  was,  during  the  period  last 
aforesaid,  through  the  negligence  and  want  of  proper 
oaie  on  the  part  of  said  defendant,  his  agents  and  servants, 
decayed,  rotten  and  insecure,  insomuch  as  to  be  wholly 
unsafe  for  the  purpose  aforesaid. 

>  ThMe  sUegfttimis  of  duty  sre  entirely  saperfluooe,  they  being 

mere  iegel  conelnsionii^  and  sre  nnaTtUable  for  tny  pnrpoee.    The 

hets  from  which  the  court  can  aee  the  legiJ  obligation  need  be  stated 

only.  (Oaeey  v.  Mam,  14  How.,  163;  S.  0.,  6  Abbott,  91.)    Unices 

the  duty  resnlts  from  the  fhcte  stated,  a  complaint  simply  stating  that 

it  was  the  defendant's  duty,  fco.,  is  bad  in  substance.    The  allegation 

of  duty  is  soperfluoos  where  the  &cts  stated  show  a  legal  liabili^, 

and  useless,  where  th^  do  not;  and  snch  was  the  rale  eren  before 

theOodei  (  Pkodin^,  888,  S84. ) 
60 
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That  such  being  the  condition  of  said  wooden  stnictuie, 
used  as  aforesaid,  said  Elizabeth,  on  the  said  14th  day  of 
October,  1853,  being  so  employed  as  aforesaid,  having 
occaaion  to  do  so,  and  being  entirely  ignorant  of  any  dan- 
ger, stepped  into  said  privy,  whereupon  the  wholQ  strao- 
ture  immediately  fell,  precipitating  said  Elizabeth  down 
upon  the  wheel  of  said  mill,  at  the  time  in  full  motion, 
wounding  and  maiming  her  in  the  most  horrid  manner, 
insomuch  that  her  life  was  and  is  greatly  despaired  of 
thereby.  That,  in  consequence  of  said  injuries,  and  to  save 
the  life  of  said  Elizabeth,  her  right  leg  had  to  be  and 
was  amputated  above  the  knee.  That  the  left  foot 
and  toes  of  said  Elizabeth  were  also  wounded,  crushed  and 
greatly  injured.  That  said  Elizabeth,  in  consequence  of 
said  injuries,  became  ^ck,  and  so  has  ever  since  remained 
and  continued,  and  has  been  obliged  to,  and  has  actually 
and  necessarily  paid  large  sums  of  money  in  and  about  the 
amputation  of  said  leg,  and  in  endeavoring  to  be  healed 
and  cured  of  said  wound  and  injuries. 

That  said  Elizabeth,  by  means  aforesaid,  was  and  is  per- 
manently crippled  and  wholly  disabled  from  attending  to 
her  accustomed  business,  or  any  business  whatever,  and 
was  and  is  otherwise  greatly  injured  and  damnified. 

Wherefore  said  plainti£f  claims  judgment  against  said 
defendant  for  the  sum  of  S6,000,  with  costs  of  this  acti<m. 

J.  P.  CRAWFORD, 

FlaifOiffU  Attorney. 


COMPLAINTS  IN  COMMON  LAW  ACTIONS.       475 


ft 


(No.   62.) 

If 
Againit  a  municipal  corporation  for  damagei  occanoned  bi/ 

negligently  constructing  a  drain  and  neglecting  to  keep  it 

in  order. 

SUPBEME  COURT— CooNTT  of  Albany. 


Mttf  ant  Eirkpfttrick 

egL 

TbM  Mtyor,  Aldtnnen  and  GommoDalty  of 

the  eitj  of  Albany. 


Margaret  Eirkpatrick,  plaintiff,  complains  of  the  Mayor, 
Aldermen  and  Commonally  of  the  city  of  Albany,  defen- 
ants: 

That  the  plaintiff  was  the  owner  and  occupant  of  a 
building,  situate  upon  South  Pearl-street,  known  as  num- 
ber fifteen,  on  said  street,  in  the  city  of  Albany,  wherein 
she  carried  on  the  business  of  a  gCDcery  and  provision 
store ;  that  there  was  crossing  said  street,  under  ground, 
fiom  west  to  east  and  running  under  or  near  her  said 
building,  a  culvert,  drain  or  sewer,  constructed  by  the 
defendants,  and  designed  for  conducting  and  carrying  off 
the  water  running  in  the  same,  and  also  for  carrying  off 
the  surface  water,  which  flowed  on  said  street  and  streets 
adjacent  thereto,  by  means  of  side  drains,  with  openings 
in  said  street  running  into  and  emptying  in  said  culvert, 
drain  or  sewer ;  that  there  was  situated  at  or  near  her  said 
house,  on  Pearl-street,  a  side  dram,  emptying  into  said  sewer, 
to  carry  off  the  surface  water  which  flowed  in  and  upon 
Pearl-street  aforesaid,  all  of  which  culvertst  eewers  and 
drains  the  dtfendants  tvere  bound  to  keep  in  repair^  and 
properly  secured  and  freed  from. obstructions  which  would 
prevent  the  water  from  flowing  freely  into  and  through  said 
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drains^  ctdverts  and  sewers^  and  they  were  hound  to  keep  and 
maintain  same  in  a  proper  condition  and  qftufficient  capacity 
to  carry  off  said  water  ;^  and  the  plaintiff  charges  that  the 
said  aide  draiiia,  culveits,  sewer  and  main  draia  became 
filled  up  and  obstructed,  so  that  they  would  not  carry  off 
the  water,  yet  the  defendants  refused  and  neglected  to 
remove  said  obstructions,'  and  keep  said  drains,  sewer  or 
culvert  in  proper  condition  and  repair,  by  reason  whereof 
the  premises  of  the  plaintiff  were  overflowed,  and  her 
building  and  fixtures,  together  with  a  large  quantity  of 
sugar,  rice,  flour,  salt,  and  other  articles  of  goods,  wares 
and  merchandise,  groceries  and  provisions,  then  upon  said 
premises,  were  damaged  and  destroyed,  and  the  plaintiff 
was  deprived  of  the  use  of  her  sud  building  for  a  long 
space  of  time,  and  the  same  was  damaged  by  means  of  the 
said  water  flowing  into  and  upon  the  same. 

And  the  plaintiff  further  says,  that  the  grade  and  level 
of  the  said  street  called  South  Pearlnrtieet,  aforesaid,  and 
the  side-walks  thereof  in  front  of  her  said  building,  had, 
{Hrevious  to  the  committing  of  the  injuiy  hereinafter  mai- 
tioned,  been  established  for  many  yeais;  and  the  side-walks 
paved  and  laid  in  front  of  said  building,  and  the  building 
itself  constructed  in  accordance  with  said  grade  and  level, 
and  according  to  which  the  groutid  floor  of  her  said 
building  and  store  was  above  the  level  and  grade  of  said 

^  These  sUegations  are  legiA  oondusionii,  and  are  altogether  aaneoes- 
sarj  and  Buperflaous.  (See  note,  ante,  p.  473.) 

*  In  an  action  against  a  dty  municipal  corporation,  to  recover 
damages  snstidned  in  consequence  of  a  grating  orer  an  area,  and  a 
■Ide-walk  lieiog  in  a  defectiye  or  vamtSb  condition,  it  is  not  enough,  to 
entitle  a  plaintiff  to  lecorer,  to  prove  that  the  ooreiiog  was  iDsecorely 
&stened  at  the  time  of  the  accident,  and  that  by  reason  thereof,  and 
without  fault  on  his  part,  he  was  injured.  Notice  to  the  defendant  of 
the  neglect  or  negligence  of  duty  in  not  ascertaining  and  remedying 
it  must  be  shown.  (McCKni^  v.  Mayor  of  New-Toric,  5  Duer,  674.) 
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street,  and  aboye  the  said  side-walk,  and  then  and  there  con- 
tinually firom  thenceforth  the  said  plaintiff  had  for  herself, 
her  servants,  her  customers,  and  for  the  proper,  safe  and 
profitable  transaction  of  her  business  as  a  grocer,  a  way 
firom  said  lot  and  building  into,  upon  and  along  the  said 
public  street  called  Pearl-street,  and  so  back  again ;  yet 
the  said  defendants  wrongfully  and  negligently  filled  up 
the  said  street  and  side-walk  called  Pearl-street,  in  firont 
of  and  immediately  adjoining  the  said  premises  of  the  said 
plaintiff,  with  large  quantities  of  earth  and  stones,  wood, 
gravel  and  other  materials,  and  kept  and  continued  the 
same  for  a  long  space  of  time,  and  did  tear  up,  remove 
and  destroy  the  pavement  and  side-walk  of  the  said  street 
called  South  Pearl-street,  and  did  keep  and  continue  the 
same  so  torn  up,  removed  and  destroyed  for  several  months, 
and  did  destroy,  alter,  heighten  and  increase  the  grade  and 
level  of  said  South  Pearl-street,  in  front  of  her  said  pre- 
mises, and  did  raise  and  construct,  and  have  continued  until 
the  present  time,  an  embankment  in  firont  of  her  said 
premises,  and  raised  the  side-walks  in  front  thereof,  by 
means  of  which  the  ground  floor  of  her  said  dwelling  is 
sunk,  and  is  much  below  the  grade  and  level  of  said  street, 
so  fixed,  established  and  being  as  aforesaid,  so  that  the 
ground  floor  of  her  said  store  is  much  below  said  side- walk, 
by  means  whereof  the  surface  water  of  the  street  has 
flowed  in  and  upon  her  said  premises,  damaged  and  injured 
her  said  premises  and  her  merchandise ;  and  the  value  of 
her  said  premises  and  of  her  business  as  grocer,  as  afore- 
said, has  been  greatly  injured  and  reduced,  and  by  means 
of  which  the  said  plaintiff  has  also  been  put  to  great 
expense  in  making  repairs  to  her  said  building,  and  in 
repairing  the  damages  and  injury  done  thereto  by  defen- 
dants. 

And  the  plaintiff  says,  that  by  reason  of  the  praniaes 
abovementioned,  she  has  sustained  damages  to  the  amount 
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of  Sl,600,  for  which  amount  she  demaDds  judgment 
against  the  defendantl^  beridea  coats  of  this  suit 

IL  HARRIS^ 

Plaintiff^s  Attameif. 


<No.  63.) 


Far  if^ury  to  the  person  of  the  plaint^  4y  the  eardeemen 

and  negligence  of  the  defendants. 

SUPERIOR  COURT— Cnr  op  New- York. 


Nathan  B.  Lothrop 
Anthony  B.  AUmi  and  Biehard  L.  AlUn. 


The  complaint  of  the  abovenamed  pbiintiff  respectfully 
shows: 

That  before  and  at  the  time  of  the  committing  of  the 
wrong  and  grievance  hereinafter  mentioned,  and  at  the 
city  of  New-Tork»  the  said  defendants  were  copartnen 
in  business,  under  the  firm  name  of  **A.  B.  Allen  &  Co.,'' 
and,,  as.  such  copartners,  occupied  and  enjoyed  certam  pre- 
mises, situate  in  the  upp^  part  of  a  certain  building  in 
East  Twenty-FifthHBtreet,  in  said  city,  known  as  the  Em- 
pire Iron  Works,  for  manufacturing  and  other  puiposes. 

That  on  or  about  the  28th  day  of  July,  in  the  year 
1849,  the  said  plaintiff,  then,  and  for  a  long  time  previous 
thereto,  being  in  the  employ  of  Thomas  J.  Sloane  &  Co., 
who  then  occupied  the  lower  part  of  said  building,  was 
lawfully  engaged,  together  with  others,  by  order  and 
direction  of  said  Sloane  &  Co.,  in  pushing  or  rolling  by 
hand  through  a  doorway,  into  said  building,  a  large  iron 
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wheel  of  about  two  tons  in  weight ;  and  while  plaintiff 
was  so  engaged,  and,  necessarily  and  in  the  pursuit  of  his 
legitimate  business,  was  standing  immediately  without,  or 
partially  in  or  about  the  doorway  or  entrance,  and  after 
the  said  plaintiff  had  commenced  to  assist,  as  aforesaid,  in 
moving  or  rolling  in  the  said  wheel,  the  said  defendants, 
notwithstanding  that  they  were  cautioned  against  the 
danger  of  so  doing  while  plaintiff  was  so  engaged  as  afore- 
said, began  to  hoist  certain  plank  or  pieces  of  timber,  by 
means  of  a  hoistway,  with  machinery  for  that  purpose, 
into  the  upper  part  of  the  said  building  abovementioned, 
and  persisted  in  doing  so,  notwithstanding  that  they  were 
requested  by  plaintiff  and  others  to  desist  therefrom  until 
the  said  wheel  should  be  rolled  into  the  said  building,  and 
the  men  so  employed  thereon  out  of  the  way ;  that  the 
said  plaintiff  could  not  then  leave  the  said  wheel  and*  door- 
way without  thereby  greatiy  endangering  the  lives  and 
persons  of  one  or  more  of  those  who  were  so  engaged 
with  him  in  getting  in  the  said  wheel  as  aforesaid ;  that 
the  said  hoistway  and  machinery  were  situated  immediately 
over  the  said  doorway  or  entrance  into  the  said  building ; 
that  the  said  plank  or  timbers  were  so  negligently  and 
carelessly  slung,  or  prepared  for  hoisting,  and  handled  and 
hoisted  by  the  said  defendants,  that  through  their  mere 
and  gross  negligence,  inattention  and  want  of  proper  care 
and  management,  the  same  slipped  from  the  sling  or 
hoisting  apparatus  by  which  they  were  suspended  and 
partially  hoisted,  and,  notwithstanding  the  utmost  exer- 
tions and  care  of  plaintiff  to  avoid  the  same,  and  without 
any  negligence  or  want  of  proper  care  and  attention  on 
his  part,  the  said  plank  or  timbers,  some  or  one  or  all  of 
them,  feU  upon  and  crushed  the  leg  of  the  said  plaintiff, 
so  that  he  was  thereafter  compelled  to  have  it  amputated 
in  consequence  thereof;  and  by  means  thereof  the  said 
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plaintiff  tiien  and  there  became  and  was  greatly  hurt,  and 
sofbred  great  pain  of  body  fix>m  thence  nntU  the  present 
timev  daring  all  which  time  the  said  plaintiff  has  been 
hindered  and  prevented  fiom  performiog  and  transacting 
his  lawful  affidiB  and  business  as  theretofore,  and  in  con- 
sequence of  said  injuiy  has  since  been  put  to  great  ex- 
pense and  charges,  in  the  whole  amounting  to  about 
the  sum  of  $400,  in  endeavoring  to  be  healed  of  the  said 
wounds  and  sickness,  so  occasioned  as  aforesaid,  and  in 
paying  his  board  and  other  necessary  expenses  attendant 
upon  and  growing  out  of  his  said  illness  and  injury,  and  in 
procuring  an  artificial  leg,  in  lieu  of  his  said  leg  so  ampu- 
tated as  aforesaid,  and  hatii  been  and  is,  by  means  of  the 
premises,  otherwise  greatly  injured;  and  will,  as  he  is 
advised  and  verily  believes,  be  incapacitated,  by  means  of 
said  mjury,  during  the  term  of  his  natural  life,  from  pur- 
suing his  usual  and  necessary  business  and  afiainu 

And  therefore  he  demands  judgment  against  the  said 
defendants  for  the  siud  sum  of  ten  thousand  dollars, 
together  with  the  costs  of  this  action. 

THOMAS  S.  SOMMEBS, 

Plaintiff*i  Attorney* 
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(  No.  64.  ) 

By  a  huAand  and  wife  for  injury  to  the  wife^  by  reason  of 
the  negligence  and  mismanagement  of  the  defendant^  a 
railroad  company} 

SUPERIOR  COXJRT— City  op  New-Yobk. 


Haryey  O.  W«ed  and  Helen  L  hii  wife 

agt, 
Hie  Paiuuiui  RdUroed  Company. 


Harvey  0.  Weed  and  Helen  L.  Weed  his  wife  com- 
plain of  the  Panama  Railroad  Company,  defendants,  and 
show  to  this  court : 

That  the  defendants  are  a  corporation,  incorporated 
mider  the  laws  of  the  State  of  New- York,  and  are  the 
proprietors  of  a  railroad  extending  from  Aspinwall  to  a 
point  westerly  of  Obispo,  in  the  Isthmus  of  Panama,  in 
the  State  of  New  Grenada. 

That  the  said  railroad  is  employed  by  the  said  defen- 
dants for  the  conveyance  of  passengers  for  hire,  by  means 
of  cars  and  locomotive  engines  running  thereon. 

That  on  or  about  the  16th  day  of  August,  A.  D.  1854, 
these  plaintiffi,  together  with  a  large  number  of  persons, 
in  all  about  four  hundred  in  number,  took  passage  by  the 
said  railroad  at  a  point  westerly  from  Obispo,  aforesaid,  to 
Aspinwall. 

That  the  said  plaintiffs  had  duly  paid  their  passage 
money  or  £aure  demanded  by  the  said  defendants,  in 
consideration  of  which  passage  money  or  fare^  so  paid 
the  said  defendantSf  it  thereby  became  their  duty  to  convey 

1  This  case  is  reported  5  Duer,  p.  193. 
61 
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said  'plairuiffi  to  AspinuxUlf  as  aforesaid^  with  due  and 
reasonable  speed  and  dxspaichf  and  to  Jumish  them  wUh  such 
seats  and  other  conveniences  as  might  be  necessary  for  their 
comfiyrt} 

These  plamtiffi  further  say,  that  the  said  defendants 
did  not  convey  than  to  Aspinwall  in  manner  as  they  were 
bound  by  their  duty  as  common  carrien  to  do,  but,  on  the 
contrary,  wrongfully  and  negligently  caused  the  said  plain- 
tiffs to  be  delayed  on  their  said  journey,  and  to  be  subject 
to  great  discomfort  and  inconvenience. 

That  under  pretence  of  conveying  these  plaintiffs  on 
their  way  to  Aspinwall,  as  aforesaid,  the  said  defendants, 
by  their  agents  and  servants  acting  under  their  directions, 
wholly  neglecting  the  comfort,  convenience  and  safety  of 
these  plaintiffs,  and  of  the  large  number  of  persons  who, 
with  them,  were  passengers  by  said  railroad,  as  aforesaid, 
did  cause  the  cars,  wherein  these  plaintiffs  and  said 
other  passengers  were  seated,  to  be  conveyed  and  drawn 
to  a  certain  place  between  Obispo  and  Aspinwall,  and 
there  suffered  and  compelled  the  said  plaintiffs,  together 
with  said  other  passengers,  to  remain  during  one  entire 
night. 

That  the  place  to  which  the  said  defendants  caused 
the  said  plaintiffii  to  be  conveyed,  as  aforesaid,  was 
a  low,  wet,  swampy  place,  in  the  midst  of  a  forest, 
remote  many  miles  from  any  habitation,  and  without  any 
building  or  convenience  for  the  protection  or  comfort  of 
persons  thereat. 

That  the  atmosphere  at  said  place  is  exceedingly  un- 
wholesome, so  much  so  as  to  produce  disease,  when 
persons  are  exposed  during  several  hours  to  such  atmos- 
phere. 

>  ThiB  aUegation  of  "datj,"  fcc,  is  snporflaons.  (See  ofnUy  p.  193, 
and  note.) 
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That  during  the  time  these  plamtijBi  were  left  at  said 
last  mentioned  place,  it  rained  continually,  and  the  ground, 
being  wet  by  such  rain,  caused  a  deleterious  miasma  to 
arise,  which  filled  the  atmosphere,  endangering  the  health 
of  those  compelled  to  breathe  it. 

That  the  said  defendants,  and  their  agents  and  servants, 
haying  the  charge  of  the  conveyance  of  these  plaintifGk, 
as  aforesaid,  well  knew  the  nature  of  the  place  to  which 
they  conveyed  the  said  plaintiffi,  as  aforesaid,  and  that  the 
same  was' unfit  for  the  continued  delay  of  these  plaintiffs 
and  said  other  passengeis  at  any  time,  and  especially 
during  the  night  time. 

That  notwithstanding  such  knowledge,  and  without 
any  reasonable  or  justifiable  ground  for  so  doing,  the 
said  agents  and  servants  of  the  said  defendants,  acting 
under  the  direction  of  the  said  defendants,  after  having 
caused  the  train  of  cars  in  which  said  plaintifi  were, 
at  the  time  aforesaid,  to  be  drawn  to  said  last  men- 
tioned place,  detached  from  said  train  the  locomotive  by 
which  said  train  had  been  drawn,  and  ran  back  with  the 
same,  taking  with  them  the  lights  which  had  been  placed 
in  said  train  for  the  convenience  of  the  passengers,  to  a 
place  called  Obispo,  firom  which  the  said  train  had  departed 
a  short  time  previous,  leaving  the  said  cars  standing  upon 
the  said  road  in  the  midst  of  said  forest,  with  about  four 
hundred  passengers,  including  these  plainti& 

That  these  plaintiffs,  and  the  said  other  passengers,  wero 
compelled  to  sit  or  stand  in  the  cars  during  the  whole  of 
said  night,  without  food  or  water. 

That  by  reason  thereof,  the  said  plaintiff,  Helen  L., 
the  wife  of  the  said  plaintiff,  Harvey  0.  Weed,  suf- 
fered greatly  in  her  body  and  mind,  and  then  and  there 
became  sick  in  body,  owing  to  the  unwholesomeness  of 
said  place,  and  suffered  groat  pain,  so  much  so  that  her 
life  was  despaired  of  for  several  days. 
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That  by  reason  of  the  [HremiseB,  the  said  Helen  con- 
tracted a  violent  fever,  produced  by  the  said  expoeoie, 
from  which  she  has  suffered  in  body  and  mind  from  that 
time  to  and  until  the  commencement  of  this  action,  and 
has  been  very  much  weakened  and  enfisebled  thereby. 

That  by  reason  of  the  wrongful  misconduct  of  the  said 
defendants,  and  their  agents  and  servants  acting  under 
their  authority  and  direction  in  the  premises,  as  aforesaid, 
the  said  Helen  hath  sustained  great  and  permanent  injury 
in  her  health. 

These  plaintiffs  further  say,  that  they  are  informed  and 
believe  that  the  agents  and  servants  having  charge  of  the 
conveyance  of  these  plaintiffs,  acted  under  instructions 
received  from  said  defendants,  requiring  them  to  detain 
the  passengers,  among  whom  these  plaintiffb  were,  for 
upwards  of  a  day  on  said  railroad,  whereas  they  could  and 
should  have  conveyed  the  said  passengers  on  the  same  in 
three  or  four  hours  at  the  farthest. 

Wherefore  these  plaintiffi  demand  judgment  against 
the  said  defendants  for  the  damages  sustained  by  reason  of 
the  injuries  to  the  said  plaintiff^  Helen,  to  the  amount  of 
$26,000,  besides  costs. 

WnXARD  &  ANDEESON, 

Plaintiffif  Attorneys. 
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( No.  65. ) 
Against  a  physician  for  negligence  and  want  of  skill. 


SUPREME  COURT— Grbbnb  County. 


William  Alger 
William  Telfair. 


The  plaintiff  complains  of  the  defendant : 

That  on  or  about  the  month  of  January,  1858,  at  Dnr- 
ham,  Greene  county,  the  said  plaintiff  met  with  an  accident 
whereby  his  left  arm  was  broken,  and  he  thereupon  em- 
ployed the  said  defendant,  for  certain  reasonable  reward  to 
be  paid  therefor  to  him,  as  a  physician  and  surgeon,  to  set 
the  said  arm  and  dress  the  same  for  the  said  plaintiff. 

That  the  said  defendant  was  then  practicing  as  a  physi- 
cian and  surgeon  at  Cairo,  Greene  county,  and  the  said 
defendant  undertook  to  set  and  dress  the  said  arm  for  the 
said  plaintiff,  and  pretended  that  he  had  set  the  said  arm. 

The  plaintiff  avers  that  the  defendant  did  not  set  and 
dress  the  said  arm  with  reasonable  care,  skill  and  attention, 
as  was  his  duty,  but,  oa  the  contrary,  so  carelessly,  unskill- 
ftilly,  negligently  and  improperly  conducted  md  behaved 
himself,  in  and  about  the  setting  and  taking  care  of  said 
aim,  that,  by  and  through  the  carelessness,  negligence, 
want  of  skill  and  improper  conduct  of  the  said  defendant, 
the  said  plaintiff  has  been  put  to  great  pain  and  expense, 
his  recovery  to  health  and  strength  greatly  retarded,  his 
arm  made,  and  still  continues,  and  will,  as  the  plaintiff 
believes,  continue  weak,  crippled  and  crooked,  and  the 
plaintiff  deprived  of  the  use  of  his  said  arm,  as  he  would 
have  had  if  the  same  had  been  set  and  taken  care  of  by  the 
said  defendant  with  proper  and  reasonable  care  and  skill. 
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Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  damages  to  the  amount  of  $2,000,  and  costs. 

L.  TREMAm, 

Plaintiffs  Auomey. 


(No.  66.) 


Trespass  to  the  person:  Assault  and  battery. 

Tide  of  the  Cause. 

The  plaintiff  complains  of  the  defendant,  and  allies 
the  following  facts  constituting  his  cause  of  action : 

That  on  or  about  the  4th  day  of  January,  1858,  at  the 
city  of  Troy,  the  abovenamed  defendant  assaulted  said 
plaintiff,  and  beat  him  and  struck  him  several  violent 
blows  on  various  parts  of  his  body,  and  also  threw  the 
said  plaintiff  upon  the  ground  and  kicked  him,  by  means 
whereof  the  plaintiff  was  hurt,  and  became  and  was  sick 
and  lame,  and  so  continued  to  be  for  the  space  of  four 
weeks  then  neict  following,  during  all  which  time  the 
plaintiff  suffered  great  pain  and  was  prevented  from  trans- 
acting his  ordinary  business,  and  also  thereby  the  plaintiff 
was  forced  to,  and  necessarily  did,  pay  out  large  sums  of 
money  in  endeavoring  to  be  cured  of  the  wounds  and  sick* 
ness  aforesaid,  occasioned  as  aforesaid. 

Wherefore  the  plaintiff  demands  judgment,  &c 
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(No.  67.) 
TrespoM  to  the  person :  FdUe  imprisonmeTU. 

Title  of  the  Cause. 

The  plaintiff  complains  of  the  defendanti  and  alleges 
the  following  facts  oonstitating  his  cause  of  action. 

That  on  or  about  the  6th  day  of  February,  1858|  the 
abovenamed  defendant,  at  the  city  of  Troy,  assaulted  the 
plaintiff,  and  with  force  compelled  him  to  go  from  the 
dwelling-house  of  said  plaintiff,  in  said  city,  into  the  public 
street,  and  thence  to  the  police  court  in  said  city,  and  then 
and  there  imprisoned  said  plaintiff,  and  kept  and  detained 
him  a  prisoner,  without  any  reasonable  or  probable  cause 
or  lawful  authority,  for  the  space  of  four  hours,  contrary 
to  the  law  of  this  state  and  against  the  will  of  said  plain- 
tiff, by  means  of  which  the  said  plaintiff  was  greatly 
injured  in  his  credit  and  circumstances,  and  was  prevented 
from  transacting  his  ordinary  business,  and  otherwise 
injured,  and  has  sustained  damage  to  the  amount  of  $300. 

Wherefore  the  plaintiff  demands  judgment,  &c 
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(  No.  68. ) 
For  tretpasi  to  lands. 
SUPREME  COURT  —  Couimr  op  Rensselaer. 

Olen  Vau  BeneielMr 

agt. 

The  Hudson  Biy«r  Rttlroad  Company. 

The  aboveDamed  plaintiffy  Gleu  Van-  Rensselaer,  com- 
plains of  the  aboyenamed  defendants,  the  Hudson  River 
Raihroad  Company : 

That  heretofore,  viz.,  on  the  1st  day  of  October,  1850, 
and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  commencement  of  this  action,  at  the  town 
of  Greenbush,  in  the  county  of  Rensselaer,  the  said  defen- 
dants, without  leave  and  wrongfully  entered  into  and 
upon  the  farm  and  premises  of  which  the  plaintiff  then 
was  and  ever  since  has  been  and  now  is  the  owner,'  and 
of  which,  before  said  trespasses  by  said  defendants,  this 
plaintiff  was  possessed,  situated  in  the  town  of  Greenbush 
and  county  of  Rensselaer  aforesaid,  and  bounded  as  fol- 
lows, to  wit:  {insert  descriptum]j  and  then  and  there 
broke  up  the  ground  on  a  part  or  strip  of  said  farm,  about 
six  rods  wide  and  about  one  hundred  and  seventy-five 
rods  in  length,  northerly  and  southerly,  through  the  centre 
or  about  the  centre  of  said  farm,  and  graded  the  said 
strip  or  part  of  said  farm  for  the  railroad  of  said  defen- 
dants, and  thereby  rendered  the  same  entirely  unfit  and 

'  These  allegations  are  sufficient  in  an  action  for  trespass  to  real 
estate.  It  is  not  necessary  to  allege  that  the  injury  was  committed 
*'  with  force  and  arms,"  or  was  '*  against  the  peace  of  the  people,"  &c, 
as  in  the  old  forms.  (See  Pleadings,  289,  290.) 
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useless  to  plaintiff  for  fanning  purposes  or  any  other  pur- 
pose,  and  during  all  the  time  aforesaid  hindered  and  pre- 
vented said  plaintiff  from  any  benefit,  use  or  emjoyment 
thereof,  and  greatly  damaged  and  injured  the  land  of 
plaintiff  adjoining  thereto,  to  the  damage  of  said  plaintiff 
of  $10,000,  and  therefore  said  plaintiff  asks  judgment  in 
his  favor  against  the  said  defendants  for  the  said  sum  of 
$10,000,  besides  costs  of  this  action. 

J.  S.  COLT, 

Plaintiff'^s  Attorney. 


(No.  69.) 


Trespass  for  taking  and  carrying  away  personal  property. 


SUPREME  COURT— Columbia  County. 


The  N«w-York  and  Harlem  Railroad  Com- 
pany 

agt* 
John  8.  Decker. 


The  complaint  of  the  New-York  and  Harlem  Railroad 
Company,  plaintiffi  in  this  action,  against  John  S.  Decker, 
defendant,  respectfully  shows  to  this  court : 

That  the  plaintiffi  are  a  company,  duly  incorporated 
under  the  laws  of  the  State  of  New-York  as  the  New- 
York  and  Harlem  Railroad  Company,  for  the  transportation 
of  freight  and  passengers  from  the  city  of  New- York  to 
Chatham,  New- York,  on  the  line  of  their  railroad,  and  to 
and  from  the  intermediate  stations  thereon. 

That  on  or  about  the  20th  day  of  February,  1856,  the 
said  plaintiff  had  in  their  possession  in  their  depot  known 

62 
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as  Bain's  Station,  on  the  line  of  their  railroad,  in  the  town 
of  Copake,  New-Tork,  about  ten  barrels  of  rye  flour,  of 
the  value  of  $80,  which  said  plaintiffs  had  received  for 
transportation  on  their  railroad  to  the  said  city  of  New- 
York.  ^ 

And  plaintiffi  further  show,  that  they  also  had  in  their 
possession,  at  the  same  time  and  place,  about  six  bags  filled 
with  clover  seed,  in  all  about  fourteen  bushels  and  seven 
pounds  of  clover  seed,  of  the  value  of  $200,  which  said 
plaintiffs  had  before  that  day  transported  on  their  said  rail- 
road to  said  depot  and  station,  and  which  was  then  and 
there  in  said  plaintifli'  possession  for  delivery,  and  being 
so  possessed  of  said  barrels  of  rye  flour,  and  about  six  bags 
filled  with  clover  seed,  the  said  defendant,  on  or  about  the 
20th  day  of  February  aforesaid,  forcibly  entered  into  the 
said  plaintiffs'  depot  at  Gopake,  aforesaid,  and  then  and 
there  wrongfully  took  and  carried  away  the  said  barrels  of 
rye  flour  and  about  fourteen  bushels  and  seven  pounds  of 
clover  seed  and  about  six  bags  fix>m  the  said  plaintiffs' 
possession. 

Wherefore  plaintiffs  demand  that  defendant  may  be 
adjudged  to  pay  the  plamtiffi'  damage,  to  the  sum  of  $280, 
with  interest  fix>m  the  20th  day  of  February,  18^,  and 
the  costs  of  this  action. 

R.  G.  DORR, 

.  Flairaiffs^  Attorney* 

>  See  note  to  No.  71,  poit^  p.  492,  m  to  sUegfttion  of  &ct8  showins 
pkintifTs  title  to  ene,  when  he  hM  only  a  special  property  in  the 
goods;  see,  also,  Pleadi$ig9f  289,  290. 
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(  No.  70. ) 

For  converting  plaintiff^ s  goods,  where  a  demand  and  refusal 
are  necessary  to  be  alleged  and  proved. 

Title  of  the  Cause. 

The  plaintiff  oompiaiiis  of  the  defendant,  and  alleges  the 
following  facts  constituting  his  cause  of  action : 

That  on  the day  of he  was  lawfully  in  pos- 
session, of  a  covered  carriage  and  set  of  harness,  his  own 
property,^  of  the  value  of  $150,'  which  property  on  that 
day  he  left  in  possession  of  the  defendant,  to  be  returned  to 
him,  the  said  plaintiff,  whenever  he  should  demand  the  same. 

That  on  the day  of the  plaintiff  demanded 

of  the  defendant  a  return  of  the  said  property,  which  the 
defendant  refused,^  and  the  defendant  has  converted  the 
said  property  to  his  own  use* 

Wherefore  the  plaintiff  demands  judgment,  &c* 

'  This  IB  what  was  denominated  the  old  action  of  trover.  The 
declaration  alleged  the  possession  hj  the  plaintiff  of  the  property  and 
its  yalne ;  that  it  was  casoally  lost  by  the  plaintiff,  and  afterwards 
came  into  the  defendant's  possession  by  finding,  and  that  the  defen- 
dant, though  requested,  had  not  returned  the  property,  but  has  conr 
verted  it  to  his  own  use.  The  hsing  and  finding,  &c.,  are,  of  course, 
mere  fictions,  and  are  not  proper  to  be  alleged  in  a  pleading  under  our 
present  system.  (See  Pleadings^  15.)  As  to  what  is  a  sufScient 
allegation  of  possession  and  ownership  in  the  plaintiff,  see  Pleadings^ 
275,  276. 

*  The  allegation  of  yalue  is  a  mere  matter  of  form,  and  is  unneces- 
sary in  such  a  complaint  under  the  Code.  (See  PlecutingSf  276 ;  also, 
Oonnose  v,  Meir,  2  Smith's  Com.  PL  R.,  314.) 

'  As  to  when  a  demand  of  the  goods  and  refusal  should  be  alleged,  see 
Pleadings,  276 ;  see,  also,  FuUer  and  others  v.  Lewis,  13  How.,  212; 
Hunter  v.  Hudson  River  Iron  and  Machine  Co.,  20  Barb.,  493. 

An  allegation  that  ^  the  property,  after  being  in  the  possession  of 
the  plaintiff,  came  into  the  possession  of  the  defendant,  who,  although 
requested  so  to  do,  has  not  deliyered  the  same  to  the  plaintiff,  but 
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(  No,  71. ) 

For  cotwerting  good$  of  which  plaintiff'  uxu  in  possession 
as  bailee^  where  a  demand  is  not  necessary  to  be  alleged  or 
proved. 

Title  of  the  Ca^use. 

The  plaintiff  complains  of  the  defendant,  and  alleges  the 
following  facts  constituting  his  cause  of  action: 

*  That  the  plaintiff,  on  the day  of ,  was  law- 
fully in  possession  of  a  gold  watch  of  the  value  of  SlOO^ 
which  had  before  that  time  been  delivered  to  him  by  the 
owner  thereof,  one  A.  B.,  for  the  purpose  of  having  the 
same  put  in  repair.  ^ 

wrongfully  detains  the  said  goods  from  him,"  is  sufficient  (if  true)  to 
establish  a  oonversion.  A  wrongful  detention  agunst  the  demand  of 
the  true  owner  is  a  conversion,  as  much  as  a  wrongful  taking.  (Sheldon, 
administrator,  &&,  v.  Hoy,  11  How.,  11.) 

When  a  person  sells  goods  for  another  as  a  pedlar,  Ac,  and  refuses 
to  account,  but  converts  the  money,  &c.,  to  his  own  use,  the  person 
employing  him  may  elect  whether  he  will  sue  on  the  contract  for  re- 
fusing to  account,  or  for  the  defendant's  breach  of  duty,  arising  out  of 
his  employment  for  hire,  and  the  conversion  of  the  money  and  goods 
by  the  defendant  to  his  own  use.  (Ridder  and  others  v.  Whitlock,  12 
How.,  208.)  But  he  cannot  blend  the  two  causes  of  action  together. 
A  claim  in  contract  and  a  claim  in  tort  cannot  be  joined.  Though 
arising  "  out  of  the  same  transaction,"  they  are  not  connected  with 
the  same  ^'subject  of  action;"  {Ibid,;  Sweet  v,  Ingerson,  12  How., 
331.) 

'  A  special  property  in  the  goods,  as  bulee,  &c.,  is  sufficient  to 
sustain  an  action  for  the  oonyersion  of  them.  In  such  cases  it  is  pro- 
per to  state  concisely,  the  facts  establishing  the  plaintiff's  special 
property  and  showing  his  right  to  sue.  (  See  Pleadings^  275,  277. ) 
But  it  is,  perhaps,  enough  to  allege  that  the  plaintiff  was  in  possession 
of  the  property,  without  stating  anything  further.  Such  an  allegation 
is  equivalent  to  the  allegation  that  he  was  ^lawfitUy  possessed;"  and 
the  term  <<  possessed"  imports  that  it  is  held  by  legal  title.  (  Sheldon, 
administrator,  Itc,  v.  Hoy,  11  How.,  11. ) 
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That  the  plaintiff,  on  the  same  day,  delivered  the  same 
to  the  defendant,  a  watchmaker  by  trade,  for  that  pur- 
pose;] but  the  said  defendant  has  sold  the  said  watch, 
and  has  converted  the  same  and  the  avails  thereof  to  his 
own  use,  without  the  permission  or  consent  of  this  plain- 
tiff or  of  the  said  A.  B. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  &c. 


( 12. )  To  Recover  PossBssioN  of  Personal  or  Real  Propertt.* 

(No.  72.) 

To  recover  possession  of  specific  personal  property^  with 
damages  for  detention  ;  no  demand  and  refusal  alleged^ 

SUPREME  COURT  —  County  op  Columbia. 


John  R.  Brown 

agt, 

Lemuel  B.  Anrtin. 


The  complaint  of  the  abovenamed  plaintiff  respectfully 
shows : 

'  Where  the  taking  itself  has  been  wrongftd,  or  where  the  goods 
ha^e  been  lost  or  destroyed,  no  averment  of  a  demand  and  reftual 
need  be  made,  inasmuch  as  none  need  be  proved  on  the  trial.  (  Plead- 
ings, 276. ) 

*  A  complaint  to  recover  poflsesrion  of  goods  purchased  of  the 
pUuntiff,  the  delivery  having  been  procured  through  fraud  to  the  de- 
fendants, is  suffident,  it  is  said,  if  it  is  subetantiany  in  the  form  of 
the  old  declination  of  replevin  in  the  detinet,  and  chaiges  that  the 
defendants  have  become  possessed  of  and  wrongfully  detun  the  goods 
and  chattels  of  the  plaintiff;  and  in  such  a  case  it  is  unnecessary  to 


i 
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That  the  plaintiff  was  the  owner  and  in  possesBion  oP 
the  following  goods  and  chattels,  that  is  to  say,  [describ- 
ing them'jj  of  the  value  of  $276.    And  being  so  in  poaaes- 

sion,  the  defendant,  on  the day  of ,   at,  &c., 

without  the  plaintiff's  consent,  and  wrongfully,  took  said 
goods  firom  the  possession  of  the  plaintiff,  and  wrongftdly 
detains  the  same. 

Wherefore  the  plaintiff  demands  that  the  defendant 
may  be  adjudged  to  deliver  to  the  plaintiff  the  said  goods 
and  chattels,  and  to  pay  the  plaintiff  damages,  for  the  de- 
tention thereof,  to  the  sum  of  $50,  besides  costs.^ 

C.  L.  BEALE, 

Plaintiff  ^$  Attorney. 

arer  a  demand  of  the  goods,  or  an  allegation  of  any  of  the  &ct8  going 
to  establiah  the  fraud.  (Hunter  v.  The  Hudson  River  Iron  and  Machine 
Co.,  20  Barb.,  493.) 

But  If  the  defendant  came  in  poBsession  of  the  property  by  the 
*'  delivery  of  the  wrong-doer,"  though  only  as  his  assignee,  in  trust  for 
creditors,  and  merely  detains  it,  a  demand  and  refusal  are  issuable 
flusts,  necessary  to  sustain  the  action,  and  must  be  allied  in  the  com- 
plaint. So  held  in  Fuller  and  others  v.  Lewis  (13  How.,  219),  per 
Olxrke,  J. 

'  The  plaintiff's  title  may  generally  be  set  forth  the  same  as  in  ao- 
tions  for  converting  personal  property.  (See  Nos.  70  .and  71 ;  see, 
also,  as  to  what  the  complaint,  in  such  cases,  must  contun,  Plead- 
ings,  277.  280.) 

*  An  injunction  may  be  grailted,  in  a  proper  case,  in  aid  of  an  action 
to  recover  the  possession  of  personal  property,  in  which  case  the  com- 
plaint should  state  the  facts  showing  the  plaintiff's  right  to  the  injunc- 
tion, and  it  should  be  demanded  in  the  prayer  for  reliefl  (See  a  oom- 
plunt  so  drawn,  No.  24,  Part  II.,  anUf  p.  132^  and  cases  cited  in  note.) 
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( No.  13. ) 

To  recover  postesnon  of  real  estate^  vnth  damages  for  with" 

holding  the  same} 

SUPREME  COURT— Rensselaer  County. 


John  W.  Witbeok 

agt. 
John  K  DefreMt 


The  plaintiff  complains  of  the  defendant,  and  states 
the  following  facts  constituting  his  cause  of  action : 

'  It  is  held,  at  Qenend  Term  in  the  sixth  district,  in  Walter  v. 
Lockwood  (4  Abbott,  307),  that  the  complaint  in  an  action  to  reoover 
possession  of  real  estate  need  not  be  drawn  in  the  form  prescribed  bj 
the  Revised  Statutes  in  an  action  of  ejectment;  but  that  both  com- 
plaint and  answer,  in  such  actions,  shou|(d  conform  to  the  rules  of 
pleading  laid  down  in  the  Code ;  and  their  sufficiency  must  be  tested 
by  the  Code,  and  not  by  the  Revised  Statutes. 

This  is,  to  some  extent,  sustuned  by  the  General  Term  of  the 
second  district,  in  Ensign  v.  Sherman  (14  How.,  439,  reyersing  the 
same  case  at  Special  Term,  13  How.,  35),  holding  tliat  a  complaint  for 
possession  of  real  estate  valid,  which  alleges  that  the  plaintiff  ^had 
lawfid  title  as  owner  in  fee  einvple^^^  to  the  premises  described, 
and  that  the  defendant  "i«  in  poseeseion  of  said  real  estate^  and 
wdavffuUy  vnthholde  the  poeeeseion  of  the  tame  from  the  fitaxntiff^ 
without  alleging  that  the  plaintiff  was  ever  in  possession,  and  that  the 
defendant  subsequently  entered. 

Neither  of  these  cases,  however,  hold  that  the  simple  provisions  of 
the  statute,  relative  to  an  action  of  ejectment,  may  not  be  foUowed, 
if  the  pleader  prefer,  where  the  allegations  of  the  pleading  correspond 
substantially  to  the  fact  to  be  proved.  The  precedent,  given  in  the 
text,  is  so  drawn.  In  the  reported  case  above  referred  to  (Walter  v. 
Lockwood,  4  Abbott,  307)  will  be  found  one  drawn  without  refer- 
ence to  the  statute. 

It  may  be  added  that,  in  Warner  v.  Nelligar  (12  How.,  402),  a 
Special  Term  decision,  it  is  held  that  the  provisions  of  the  Statntes, 
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That  on  and  after  the  25th  day  of  October,  A.  D.  1828, 
he  was  lawfully  poflseased  of  the  premisee  and  land  here- 
hiafter  described,  situated  in  the  town  of  Greenbush, 
county  of  Rensselaer,  claiming  to  hold  the  said  premises 
in  fee;  and  being  so  possessed,  the  defendant  afterwards, 
to  wit,  on  or  about  the  1st  day  of  January,  1840,  entered 
into  such  premises,  and  that  he  unlawfully  withholds  £ix>m 
said  plaintiff  the  possession  thereof,  to  the  plaintiff's 
damage  of  $100. 

The  premises,  so  entered  upon  by  the  defendant,  and 
unlawfully  withheld  from  the  plaintiff,  are  a  part  of  the 
land  and  premises  mentioned  in  a  certain  conveyance,  &c., 
[describing  the  premises.'] 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant,  that  the  said  defendant  do  forthwith  deliver  up 
to  the  plaintiff  the  said  premises  so  withheld,  and,  also, 
pay  the  plaintiff  the  damages  he  has  sustained  as  afore- 
said, by  reason  of  the  withholding  of  said  premises,  in  the 
sum  of  $100,  and  his  costs  of  action. 

S.  &  V.  s., 

PlairUiff^s  Attcymeys. 

relative  to  the  action  of  ejectment,  apply  to  complunts  under  the 
Code.  (See,  also,  Pleadings^  297,  298.)  So,  also,  in  St.  John  v. 
Price  (22  Barb.,  362),  at  General  Term  in  the  seventh  district,  it  is 
held  that  the  general  provisions  of  the  Revised  Statutes  relating  to 
actions  concerning  real  estate,  where  no  specific  inconsistent  provision 
is  made  in  the  Code  on  the  same  sabject,  remain  in  force,  and  are  to 
be  applied  and  adapted  to  actions  now  brought.  But  in  that  case  it 
was  decided  that  the  provision  authorizing  the  declaration  to  contain 
several  counts,  and  that  several  parties  might  be  named  jointly  in  one 
oount  and  separately  in  others,  was  repealed,  as  being  plainly  incon- 
sistent with  the  provisions  of  the  Code  respecting  parties  to  the 
action,  the  form  of  action,  &c. 

See  post^  No.  86,  a  complaint  in  which  a  claim  to  recover  from  a 
railroad  company  possession  of  a  part  of  a  highway,  exclusively  ap- 
propriated to  the  purposes  of  the  railroad,  is  joined  with  a  cause  of 
action  for  damages,  actual  and  consequential,  for  the  same  entry. 
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( Id. )  MisoKixAmouB  Casks  Aoaimst  Bailboad  Cokpanhs.  * 

(  No.  U. ) 

Againtt  a  railroad  company  ^  for  damages  occasioned  by  its 
negUet  to  erect  and  maintain  suitaMe  fences  and  coMle- 
guards. 

SUPREME  COURT — Rbnsselabb  Countt. 


Qeorge  Sims 
.Tbe  Troj  and  Botten  Railroad  Gomptny. 


The  plaintiff  ccmiplaiiis  of  the  defendaats,  the  said 
The  Troy  and  Boston  Railioad  Company,  a  corporation 
duly  organized  under  the  laws  of  the  State  of  New-Tork: 

That  said  defendants'  railroad  commences  in  the  city  of 
Troy,  in  said  county,  and  rang  from  thence,  northerly, 
through  the  town  of  Laosingburgh  and  other  towns  of 
said  county. 

That  on  or  about  the  month  of  August,  1852,  this  plain- 
tiff's horse  was  lawfully  pasturing  upon  lands  in  the  said 
city  of  Troy,  lying  alongside  of  and  adjoining  said  railroad ; 
and  that  at  the  time  of  the  injury,  hereinafter  mentioned, 
the  said  defendants  had  not  erected  or  maintained,  a^  they 
were  bound  to  dof*  on  the  sides  of  said  raihoad,  adjoining 
and  opposite  the  said  land  whereon  the  plaintiff's  said 
horse  was  pasturing,  as  aforesaid,  fences,  as  required  by 

'  For  precedents  of  complaints  to  enforce  tuious  obligations  against 
railroad  corporations,  see  Part  I.,  No.  6,  p.  26 ;  Part  n.,  No.  12,  p.  78 ; 
No.  13,  p.  81;  No.  25,  p.  135;  also  Part  m.,  No.  20,  p.  395;  No.  64, 
p.  481;  No.  68,  p.  488. 

*  This  18  unneoessaiy.  (  See  ante  p.  473,  and  note. ) 
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law,  nor  had  they  oonstructed  or  maintained  cattiie-guards 
at  any  or  either  of  the  road  croeaingB  along  their  said  road 
(there  being  several  of  the  same),  suitable  or  sufficient  to 
prevent  cattle  or  animals  from  getting  on  to  said  raihoad, 
as  required  by  law ;  and  that,  by  reason  of  the  said  defen- 
dants' neglect  so  to  erect  and  maintain  such  fences  and 
cattle-guards,  as  aforesaid,  the  said  horse,  while  so  lawfbUy 
pasturing  on  said  land,  as  aforesdd,  and  on  or  about  said 
month  of  August,  1852,  escaped  from  said  land  on  to  said 
railroad,  and  was  then  and  there  run  upon  and  over  by  ihe 
defendants'  locomotive  engine,  under  the  direction  of  said 
defendautB'  agents  Imd  servants,  and  by  cars  drawn  by 
said  engine,  and  was  thereby  killed;  and  that  said  horse, 
at  the  time  he  wieus  killed,  as  aforesaid,  was  worth  the  sum 
of  $150.    ^ 

Wherefore  the  plaintiff  demands  judgment  against  said 
defendants  for  that  amount,  with  interest  thereon  from  the 
1st  day  of  September,  1852,  with  costs,  &c. 

PIERSON,  BEACH  &  SMITH, 

PtaintijjTs  Attorneys. 


( No.  75. ) 


Against  a  railroad  company  for  torongfully  gecting  a  pas- 

•        senger  from  ks  cars. 

SUPREME  COURT— Rensselaer  County. 


Philip  GammiM 
Th%  Troy  and  Botton  Railroad  Gompanj. 


The  plaintiff  complains  of  the  above  defendants,  the 
Troy  and  Boston  Railroad  Company,  and  says : 
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That  the  said  defendants  are  a  oorporationy  duly  organ- 
ized under  the  laws  of  the  State  of  New  ^ York. 

That  the  said  defendants  are  engaged  as  common  carriers 
of  passengers  by  raiboad,  for  hire,  from  the  city  of  Troy 
to  Eagle  Bridge,  in  the  town  of  Hoosick,  in  said  county  of 
Rensselaer,  a  distance  of  about  twenty-three  miles,  and  from 
the  said  Eagle  Bridge  to  the  said  city  of  Troy,  upon  their 
can,  drawn  by  locomotive  eng^es,  and  have  been  such  com- 
mon carriers  from  the  1st  day  of  February,  1852,  hitherto. 

That  on  or  about  the  2l8t  day  of  April,  1852,  this 
plaintiff  entered  into  one  of  the  passenger  cars  of  the  said 
defendants,  at  Eagle  Bridge  aforesaid,  for  the  purpose  of 
being  transferred  and  carried  by  said  defendants  in  said 
car  from  the  said  Eagle  Bridge  to  the  said  city  of  Troy, 
and  that  he  so  entered  with  the  knowledge  and  assent  of 
said  defendants,  for  the  purpose  aforesaid,  and  then  and 
there  became  and  was  a  passenger  on  board  the  said  cars 
of  said  defendants;  and  after  the  said  defendants  had  car- 
ried this  plaintiff  as  such  passenger  about  the  distance  of 
one  mile  in  said  car  upon  their  said  road,  for  the  purpose  of 
taking  him  to  Troy  aforesaid,  the  said  defendants,  without 
any  lawful  cause,  with  great  force  and  violence,  and  at  a 
place  other  than  a  usual  stopping  place  for  said  defendants, 
and  not  near  any  dwelling-house,  ejected  and  turned  him, 
this  plaintiff,  out  of  and  from  said  car,  and  then  and  there 
declined  and  refused  to  cany  or  frurther  transport  him  on 
their  said  road,  and  greatly  injured  this  plaintiff  in  his 
person,  and  that  by  means  of  the  premises  this  plaintiff 
has  sustained  damages  to  the  amount  of  $1,000.' 

'  Thii  complaint  contained  a  further  and  teparate  atatement  of  a 
cause  of  action,  for  the  aame  transaction,  which  I  have  omitted,  inas- 
moch  as  sncfa  duplication  of  the  same  canae  of  action  has  been  repeat- 
edly held  to  be  improper.  (See  FUadingty  351,  352,  and  cases  there 
cited) 
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Wherefore  the  pliuntiff  demands  judgment  against  the 
defendants  for  th6  same,  with  costs. 

PIERSON,  BEACH  &  SMITH, 

PlavntiJPs  Auomeys. 

• 

This  second  statement  sll^^  the  parchsse  of  a  ticket  by  the 
plaintiff  some  days  preyioos,  and  the  implied  agreement  (alleged  in 
the  complaint  aa  an  expreea  agreement)  of  the  defendants  to  carry  the 
pluntiff,  and  iailare  to  do  so  that  day  by  reason  of  the  defendants' 
road  being  oat  of  repair ;  that  the  plaintiff  afterwards  got  on  the  cars 
and  attempted  to  be  carried  throngh  on  the  same  ticket ;  and  refbidng 
to  pay  the  fare  when  demanded,  the  ocmdnctor  gected  him,  as  above 
stated.  It  is  to  be  obeerred,  in  regard  to  this,  that  it  is  entirely  mi- 
necessary,  in  a  pleading,  thus  to  anticipate  the  defendants'  answer. 
The  complaint  will  be  sufficient  if  it  show  a  prima  facie  cause  of 
action,  and  the  plainliff  is  not  bound  to  negatiye  a  possible  defence. 
(See  Pleadinge,  329,  and  cases  there  cited.)  Indeed,  it  has  been  held 
that  he  cannot  thus  anticipate  a  defence,  as,  for  example,  the  statute 
of  limitations,  and  set  up  in  his  complaint  matters  to  avoid  it.  (Butler 
V.  Mason,  5  Abbott,  40.) 

Judged  by  these  rules,  the  complaint  in  the  text  would  be  entirely 
sufficient,  and  nothing  more  could  properly  be  added,  except,  perhaps, 
that  the  plaintiff  had  actually  purchased  a  ticket,  or  paid  the  compen- 
sation required  for  traveling  the  distance  alleged  by  him  in  the 
complaint. 
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(No.  16.) 

Against  a  railroad  company,  by  an  executor ,  for  negligently 
causing  the  dea4h  of  plain^tiff^s  intestate? 

SUPERIOR  COURT  —  Cnr  of  New-Yobk. 


Catheriae  M.  JohnsoD,  ezeeatriz  of  the  last 
will  and  testament  of  Peter  A.  Johuon, 
deceased, 

The  Hiidson  River  Railroad  Company. 


> 


The  complaint  of  the  abovenamed  plaintiff  against  the 
abovenamed  defendants,  a  railroad  corporation,  a  body 
duly  incorporated  under  the  laws  of  the  State  of  New- 
York,  respectfully  shows : 

That  on  the  28th  day  of  August,  1853,  the  said  d^ 
fendants  were  engaged  in  running  and  propelling  a  car  for 
the  conveyance  of -freight  on  the  railroad  owned  by  the 
defendants,  and  known  as.  the  Hudson  River  Railroad, 
running  between  New- York  aforesaid  and  Albany  afore- 
said, and  other  places  on  the  line  of  the  said  road,  and 
were  so  running  and  propelling  the  said  car  on  the  day 
and  year  aforesaid,  by  their  BervantB,  workmen  or  agents, 
upon  that  part  of  their  said  road  lying  in  the  ninth  ward 
of  the  city  of  New- York,  on  West-street,  at  the  intersec- 
tion of  Gansevoort-street,  the  same  being'a  public  high- 
way of  the  said  city,  and  that  the  said  defendants,  by 
their  servants,  workmen  and  agents,  or  some  or  one  of 
them,  then  and  there  so  carelessly  and  negligently  con- 
ducted, managed  and  propelled  their  said  car,  that,  by 

*  See  A  precedent  in  such  a  case  against  the  executors  of  a  ferry 
proprietor,  No.  15,  Part  in.,  antSy  p.  377,  and  note. 
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such  careleflsneflB  and  negligence,  their  said  car,  with 
horses  attached  thereto,  ran  against,  knocked  down  and 
ran  over  the  said  Peter  A.  Johnson,  without  any  fault  or 
neglect  on  his  part,  wounding  and  lacerating  his  head  and 
body,  and  otherwise  injuring  him,  so  that  he,  the  said 
Peter  A.  Johnson,  thereafter,  in  consei^uence  and  by  rea- 
son of  the  said  injuries,  and  on  or  about  the  30th  day 
of  the  said  month  of  August,  1853,  died,  leaving  him 
surviving  three  infant  children. 

{^The  complaint  here  specified  in  detail  various  acta  of 
cardeunesi  and  negligence  complained  qfj  which  it  it  not 
deemed  essential  to  insert.'] 

That  the  said  car  was,  before  and  at  the  instant  of  run- 
ning down  the  said  Peter  A*  Johnson,  driven  and  propelled 
at  an  unlawful  rate  of  speed,  in  the  city  and  connty  of 
New- York,  to  wit,  at  a  rate  of  more  than  five  miles  an 
hour;  and  that  the  said  defendants,  by  their  aforesaid 
wrongful  acts,  neglect  or  default,  caused  the  death  of  the 
said  Peter  A.  Johnson ;  and  that  by  reason  of  his  death, 
caused  and  occasioned  as  aforesaid,  damages  have  resulted 
to  the  widow  and  next  of  kin  of  him,  the  said  Peter  A. 
Johnson,  deceased,  whose  names  are  William  Nelson 
Johnson,  Francis  Malcolm  Johnson  and  Emma  Johnson, 
to  the  sum  of  $6,000. 

lT%e  complaintf  after  alleging  the  due  appointment  of  the 
plaintiff  as  exeaUrix^  tfc.  of  the  deceased j  closed  by  demand- 
ing judgment^  as  executrix^  4^.,  in  the  sum  of  $6,000  and 
costs.    See  No.  16,  ante^  p.  377.  ] 
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(  No.  77. ) 

Agaimt  a  railroad  company^  far  negligently  injuring  the 
person  of  one  laii^vUy  traveling  on  a  highuxiy  leading 
acro0f  its  track. 

SUPBEME  COURT— Rensselaer  County. 


John  Maher 
Tbe  HucUoa  Bi^er  lUilroftd  Company. 


The  plaintiff  complaiiis  of  the  defendant,  a  railroad  cor- 
poration duly  incorporated  under  the  statutes  and  laws  of 
this  state,  and  alleges  the  following  facts  which  constitute 
his  cause  of  action,  that  is  to  say : 

That  on  or  about  the  21st  day  of  May,  1854,  between 
nine  and  ten  o'clock  iu  the  evening,  the  said  plaintiff  was 
walking  along  Madison-street,  a  public  street  in  the  city  of 
Troy,  where  said  street  crosses  the  road  track  used  by 
the  said  defendant,  a&he,  the  said  plaintiff,  might  rightfully 
and  lawfiiUy  do,  and  while  so  crossing  said  track,  in  the 
street  aforesaid,  the  said  defendant,  by  its  agents  and 
employees  then  in  charge  of  a  car  or  cars  and  locomotive 
of  said  defendant,  on  said  track,  by  the  carelessness,  negli- 
gen#e,  nnskQlfulneas  and  mismanagement  of  said  defendant 
and  its  employees,  and  by  their  culpable  neglect  and  failure 
to  observe  the  requirements  and  regulations  provided  by 
law,  relative  to  the  running  of  locomotives  and  cars  on  the 
railroads  of  this  state,  wrongfully  run  a  car  or  cars, 
attached  to  and  propelled  by  a  locomotive  of  said  company, 
against  the  said  plaintiff,  at  the  place  aforesaid,  and  threw' 
him  down  on  said  track,  and  broke  and  mutilated  the  leg 
of  said  plaintiff,  and  injtired  it  to  such  a  degree  as  to 
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require  immediate  ampatation,  and  otherwise  injured  the 
said  plaintiff,  whereby  he,  the  said  plaintiff,  has  suffered 
and  sustained  great  loss  and  damage,  as  well  in  the  perma- 
nent mutilation  of  his  person,  as  in  the  cost  and  expense 
to  which  he  has  been  subjected,  in  his  sickness,  by  reason 
of  such  wrongful  act  of  the  defendant. 

Wherefore  the  plaintiff  demands  judgment  agamst  the 
defendant,  for  the  damages  by  him  sustained,  in  the  sum 
of  $10,000,  besides  his  costs. 

S.  &  V.  s., 

PlaitUiff^B  Attorneys. 


(No.  »8.) 


Againtt  a  railroad  company  for  injury  to  the  person  of  a 
pcLssengeTf  caused  by  the  negligence  of  the  company. 

SUPREME  COURT— Dutchess  County. 


WilliMi  H.  Gnraey 
The  Hndaon  RiTer  B*ilro«d  Company. 


The  complaint  of  the  plaintiff  respectfully  shows  to 
the  court: 

That  the  said  Hudson  River  Raihoad  Company,  defen- 
dants, are  a  body  politic  and  corporate,  under  the  name  of 
the  Hudson  River  Railroad  Company,  and  before  and  at 
the  time  of  the  grievances  hereafter  mentioned  were,  and 
now  are,  owners  and  proprietors  of  a  railroad,  known  and 
designated  as  the  Hudson  River  Railroad,  running  from 
the  city  of  New- York  to  the  dty  of  Albany,  and  of  loco- 
motive engines,  and  trains  of  care  moved  and  propelled  by 
steam,  by  them  used  and.  employed  in  carrying  and  con- 
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veying  passengers,  for  hire,  on  said  Hudson  River  Railroad, 
from  the  city  of  New- York  to  the  city  of  Albany,  and  to 
divers  other  places,  on  the  line  of  said  railroad,  between 
the  cities  of  New- York  and  Albany. 

And,  being  such  owners  and  proprietors,  the  said  defen- 
dants, on  the  4th  day  of  December,  1851,  received  him 
into  a  train  of  cars  of  said  company,  called  the  five  o'clock 
train,  running  on  said  road,  as  a  passenger  therein  from  the 
city  of  New- York  to  the  village  of  Poughkeepsie,  in  the 
county  of  Dutchess,  for  certain  fare  and  reward  so  paid  by 
him  the  said  plaintiff,  he  the  said  plaintiff  taking  passage 
in  said  train  of  cars  at  the  said  city  of  New- York,  to  go 
and  be  conveyed  to  the  said  village  of  Poughkeepsie 
aforesaid. 

And  by  reason  whereof  the  said  defendants  ought  to  and 
were  bound  to  have  conveyed  the  said  plaintiff  carefully ^  and 
in  a  careful  manner^  from  the  said  dty  of  New-York  to  the 
said  village  of  Poughkeepsie.^  Yet  the  said  defendants,  not 
regarding  their  duty  in  this  behalf  conducted  themselves 
so  carelessly,  negligently  and  unskillfully  in  this  behalf, 
that,  by  and  through  the  carlessness,  negligence,  unskillful- 
ness  and  default  of  themselves,  their  servants,  conductors 
and  agents  having  charge  of  and  conducting  the  several 
trains  of  cars  running  upon  said  road,  and  for  want  of 
due  care  and  attention  to  their  duty  in  that  behalf,  a 
locomotive  engine,  to  which  a  train  of  cars  was  attached, 
belonging  to  and  in  the  employment  of  said  company,  and 
running  upon  said  road,  in  charge  of  and  conducted  by 
the  agents,  servants  and  conductors  of  said  company, 
called  the  five  and  a  half  o'clock  train,  and  running  upon 
said  road  in.  the  same  direction  with  the  train  in  which 
plaintiff  was  a  passenger,  came  in  collision  with  and  run 

'  This  aUegation  is  a  mere  legal  oondusioD,  and  is  entirely  Buperflu- 
008.  (See  ante^  p.  473,  and  note.) 
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into  the  said  train  of  cam,  and  into  the  car  in  which 
plaintiff  was  then  sitting,  and  the  said  car  was  thereby, 
and  in  consequence  thereof,  broken  and  destroyed,  and  the 
said  plaintiff,  by  said  collision,  violently  thrown  out  of 
said  car,  badly  wounded  and  injured,  and  put  in  imminent 
danger  of  his  life ;  and  said  plaintiff  was  for  a  long  time 
confined  and  unable  to  attend  to  his  ordinary  business, 
was  obliged  to  and  did  pay  large  sums  of  money  for 
doctoring  and  attendance,  and  has  sustained  permanent  and 
incurable  injuries,  which  do  and  will  cripple  him  for  life. 
Wherefore  the  plaintiff  demands  judgment  against  the 
defendants  for  $6,000  damages,  besides  costs. 

WM.  ENO, 

PlavfUiff'*9  Attorney. 


( No.  79. ) 


Another  form^  for  ityury  to  passengers  by  negligence^ 
alleging  incompetency  of  engineer^  to  the  knowledge  of 
the  company. 


SUPERIOR  COURT— Crrr  op  New-Ygrk. 

John  RoMell 
agt 
,       The  Hodton  Ri^er  Rftilroad  Ca 

The  compliant  of  the  abovenamed  plaintiff  respectfully 
shows  unto  this  court : 

That  on  or  about  the  20th  day  of  December  last,  the 
abovenamed  defendants  were,  and  for  some  time  previous 
thereto  were,  and  ever  since  have  been,  a  body  politic  and 
corporate,  having  become  so  by  an  act  of  the  Legislature  of  this 
Statej  passed  on  the  12ih  day  ofMay^  in  the  year  1846,  and 
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entitled  ^t  An  act  to  authorize  ike  Corutruction  of  a  Railroad- 
from  New^'York  to  Albany ^^  for  the  purpose  of  running  and 
drawings  or  propdling^  care  and  locomotive  engines^  and 
carrying  paseengers  therein^  and  in  other  general  business  of 
a  railroad^  over  and  upon  the  railroad  owned  by  them,  and 
known  as  **The  Hudson  River  Railroad"  from  New- York 
aforesaid  to  Albany  aforesaid,  and  from  and  to  other  places 
on  the  line  of  said  railroad;^  and  they  undertook  the  duty 
of  carrying  such  pasBengerB  safely  from  and  to  such  places 
on  such  line  of  railroad. 

And  pkintiff  further  shows,  that  on  the  said  20th  day 
of  December  last,  the  said  defendants,  being  engaged  in 
their  said  business,  and  in  running  cars  and  locomotive 
engines  as  aforesaid,  received  this  plaintiff  on  board  of  a 
train  of  can  belonging  to  them,  and  being  at  that  time 
propelled  or  drawn  on  their  track  by  a  locomotive  engine, 
for  the  purpose  of  conveying  him  from  at  or  about  a  place 
on  the  line  of  their  said  road  called  Tubby  Hook  to  New- 
York  aforesaid ;  and  that  while  this  plaintiff  was  on  the 
said  train  as  aforesaid,  the  said  defendants,  disregarding 
their  said  duty,  so  carelessly  and  negligently,  by  their 
servants,  agents  and  workmen,  conducted,  managed  and 
propelled  the  said  toiin,  and  the  steam  engine  thereto 
attached,  while  the  same  was  proceeding  at  a  very  dan- 
gerous rate  of  speed  and  on  curve  rails,  and  while  the  said 
plaintiff  was  on  said  train  of  cafs,  or  one  of  them,  that 
the  said  train  and  engine  were  precipitated  off  the  said 
road  into  a  stream  of  water,  below  the  level  of  said  road* 
called  Spuyten  Duyvil  creek* 

'  Instesd  of  the  foregoing,  it  is  usual,  sod  no  doubt  sufScient,  to 
allege,  generally,  that  the  defendant  is  a  railroad  corporation,  duly 
incorporated  under  the  laws  of  this  state ;  and,  sometimes  indeed, 
even  this  allegation  is  not  inserted.  (See  such  a  precedent,  jtosty  No. 
81, 512.)  The  defendant's  occupation  as  a  common  carrier,  howerer, 
should  be  alleged. 
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That  the  locomotive  engine  attached  to  said  train  of 
care,  at  the  time  of  the  aforesaid  precipitation^  was  under 
the  charge  of  one  John  Kelly,  as  engineer,  who  had  not 
the  requisite  skill  to  manage  and  control  said  locomotive 
engine  and  train  of  cars,  of  which  plaintiff  is  informed 
and  believes  the  said  defendants,  previously  to  such  acd- 
dent,  had  notice,  and  who  was  also  of  an  imprudent  and 
rash  disposition  and  habit,  exhibited  in  conducting  said 
care  and  engine,  of  which  plaintiff  is  informed  and  believes 
the  said  defendants  also  previously  to  said  accident  had 
notice,  and  such  unskiUfulness  and  rashness  of  said  John 
Kelly  caused  such  precipitation  of  said  care  and  engine  off 
said  railroad  and  track* 

That  by  reason  of  such  carelessness  and  negligent  precipi- 
tation of  said  train,  so  as  aforesaid  Caused  by  said  defen- 
dants and  their  servants,  plaintiff  was  thrown  betwe^i 
two  care  of  said  train,  and  very  greatly  injured  in  his  body, 
limbs  and  health,  by  striking  against  hard  substances,  or 
having  heavy  articles  thrown  upon  him  by  the  shock,  so 
that  he  became  sick,  and  languished  in  sickness  for  a  long 
time  by  reason  of  such  injuries,  and  was  confined  to  his 
home  thereby  for  a  long  time,  and  was  thereby  derived 
of  great  gams,  which  he  might  otherwise  have  made,  and 
was  compelled  to  pay  divere  large  sunus  of  money,  and 
incurred  large  expenses  for  medicines  and  medical  advice 
and  nursing,  in  and  about  the  curing  and  healing  of  such 
injuries;  and  that  by  reason  of  such  injuries,  he  has  been 
permanently  injured  in  strength  and  health,  so  as  not  to 
be  able  to  be  engaged  in  any  employment  requiring  his 
former  strength. 

Wherefore  the  plaintiff  demands  judgment  against  the 
said  defendants  for  the  sum  of  S5,000,  with  his  costs  and 
expenses  of  suit. 

JOHN  T.  EMMET, 

Plaintiff^s  AUomey. 
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(No.  80.) 

Against  a  railroad  company  for  injury  to  a  servant^  earned 
by  the  negligence  of  another  servant^  by  means  of  the  use 
of  defective  and  unsafe  carSf  of  which  defendants  had  notice. 

SUPREME  COURT  —  County  op  Rensselaer. 


Zebedee  Mignault 

agt' 

Tht  Hndsoo  Rirer  Railroad  Gompaay. 


The  abovenamed  plaintiff  complaiiis  against  The  Hud- 
son River  Raihoad  Company,  defendants  in  this  action, 
and  says: 

'  The  oompUint  in  this  case  is  drawn,  and  the  action  based,  npon  the 
principle  recognized  in  Keegan  v.  The  Western  Railroad  Corporation 
(  4  Selden,  175 ),  in  which  the  rule  is  laid  down,  that  the  cases  hold- 
ing that  a  principal  is  not  liable  to  one  agent  or  servant,  for  any  injury 
sustained  by  him  in  consequence  of  the  negligence  of  another  agent 
or  servant  of  the  same  principal,  while  engaged  in  the  same  general 
business,  are  only  ^>plicable  when  the  injury  complained  of  happened 
without  any  actual  fault  or  misconduct  of  the  principal,  either  in  the 
act  which  caused  the  injury,  or  in  the  selection  and  employment  of 
the  agent  by  whose  fault  it  happened.  Hence,  a  railroad  company, 
which  continued  in  use  a  defective  locomotive,  after  notice  of  its  dan- 
gerous condition,  was  held  liable  to  one  of  its  servants,  engaged  in 
running  such  engine,  for  an  injury  sustained  by  him  (  without  negli- 
gence on  his  part )  in  consequence  of  such  defects. 

In  a  recent  case  in  the  New-York  Superior  Court  (  Russell  v.  The 
Hudson  River  Railroad  Company,  5  Duer,  39  ),  it  is  held  that  the 
rule  that  a  servant  or  agent  cannot  sustain  an  action  against  his  em- 
ployer, lor  an  injury  susUuned  by  reason  of  the  negligence  of  another 
servant  or  agent  in  the  common  employment,  does  not  i^ply  to  the 
case  of  a  day  laborer  whose  contract  is  only  from  day  to  day,  and 
who,  by  arrangement  with  the  company,  is  carried  to  and  from  his 
woric.    The  laborer  is  not  then  (  while  on  his  passage  )  in  the  dis- 
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That  said  defendants,  before  and  at  the  time  hereinafter 
mentioned,  were,  and  they  are  stiU,  a  corporation  created 
by  and  under  the  laws  of  the  State  of  New- York. 

That  on  or  about  the  17th  day  of  June,  1854,  the  plain- 
tiff was  the  hired  servant  of  the  defendants,  under  a  con- 
tract between  them  and  him,  by  which  he  was.  to  be 
employed  in  their  workshop  only,  and  that  on  the  day 
aforesaid,  the  defendants,  in  violation  of  said  contract, 
wrongfully  and  injuriously  to  the  plaintiff,  caused  and 
directed  the  plaintiff  to  leave  said  shop  for  the  purpose  of 
repairing  certain  cars  of  the  defendants,  or  cars  used  by 
the  defendants,  which  were  standing  on  the  railroad  track 
of  the  defendants,  near  their  depot  in  Troy ;  and  the  plain- 
tiff, at  the  time  aforesaid,  was  employed  in  making  such 
repairs,  standing  upon  said  track,  between  two  of  said  cars, 
as  he  was  under  the  necessity  of  doing  for  the  purpose  of 
making  such  repairs. 

And  plaintiff  alleges,  that  the  track  where  said  cars 
were  standing  for  such  repairs  was  an  improper  and  un- 
safe place  for  the  making  of  such  repairs,  and  that  the 
two  cars  between  which  he  was  so  standing,  as  aforesaid, 
were  improperly  constructed,  that  is  to  say,  they  were 
built  without  such  usual  projections  at  the  ends  thereof 
as  to  allow  a  person  safely  or  securely  to  go  or  be  between 

ohuge  of  any  aerrioe  which  his  oontnct  with  the  employer  imposes 
upon  him ;  and  he  can  reoover  for  any  injury  resulUng  from  the  exdn* 
BITS  negligence  of  the  engineer  in  charge  of  the  train. 

In  the  complunt  in  the  text,  notice  to  the  company*  of  the  defect  in 
the  car  which  occasioned  the  injury  is  alleged,  and  also,  that  plaintifT, 
at  the  time  of  the  injury,  by  direction  of  the  company's  agents,  was 
transacting  for  the  company  a  business  not  within  the  genersi  scope 
of  his  employment ;  and  it  is  supposed,  within  the  above  dedmns, 
that  the  complaint  is  sufficient,  though  on  the  trial  at  the  Circuit, 
there  being  a  defect  of  proof,  it  was  dismissed  and  the  plaintiff  non- 
suited. 
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them  for  the  purpose  of  making  repairs,  or  otherwise, 
and  said  defendants  had  knowledge  thereof,  and  that  Bsid 
cars  were  so  constructed,  and  that  it  was  unsafe  to  go 
between  them. 

And  phuntiff  further  alleges,  that  while  he  was  so  em- 
ployed between  said  cars,  as  aforesaid,  at  the  time  afore- 
said, the  said  defendants,  by  their  agents  and  servants, 
wrongfully,  negligently  and  at  an  improper  and  unusual 
time,  caused  a  locomotive  or  engine,  propelled  by  steam, 
to  be  driven  upon  said  track,  and  propelled  with  great 
force  and  speed  upon  and  against  one  of  said  cars  between 
which  plaintiff  was  standing  as  aforesaid,  or  upon  and 
against  a  car,  standing  upon  said  track,  forming  a  connec- 
tion with  those  between  which  plaintiff  was  at  work,  and 
thereby  wrongfully  and  negligently  caused  said  cars  be- 
tween which  plaintiff  was  standing  to  be  brought  vio- 
lently into  collision,  and  by  and  in  consequence  of  the 
carelessness  and  negligence  of  the  defendants  in  dousing 
and  allowing'said  repairs  to  be  made  in  the  unsafe  and 
improper  place  aforesaid,  and  by  and  in  consequence  of  the 
aforesaid  improper  construction  of  said  car,  and  by  the 
negligence,  carelessness  and  improper  conduct  of  the  de- 
fendants, their  agents  and  servants,  in  allowing  said  cars 
to  be  brought  into  collision  as  aforesaid,  the  plaintiff  was 
caught  and  crushed  between  said  cars,  and  his  hips,  abdo- 
men and  back  were  greatly  bruised  and  fractured,  his 
hand  lacerated  and  rendered  nearly  useless,  and  he  was 
otherwise  greatly  hurt,  bruised  and  mjured,  and  remained 
for  a  long  time  sick,  suffering  great  pain,  and  has  con- 
tinued and  is  lame  and  disabled,  and  believes  he  will 
always  so  continue  and  remain ;  and  during  all  the  time 
aforesaid  he  has  been  thereby  prevented  from  performing 
his  ordinary  business,  and  has  been  obliged  to,  and  has 
paid  and  incurred  much  expense  in  endeavoring  to  be  healed 


} 
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of  the  injuries  and  edcknesB  aforeeaid,  and  was  otherwise 
greatly  injured  and  damaged. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendants,  for  the  injuries  and  damages  aforesaid,  to  the 
amount  of  $10,000|  besides  the  costs  of  this  action. 

MILLARD  &  KING, 

PlaiiUiff^s  Auom^s. 


(No.  81.) 


Against  a  railroad  company^  for  damages  caused  by  running 
^  firry  boatj  in  their  employ  ^  into  a  canal  boat^  through 
the  negligence  of  defendants*  agents. 

SUPREME  COURT— CoDNTT  op  Heekimeb. 


John  W.  Bridenbeoker  and  Wm.  Caiii|»bell 
The  Hadsen  Rirer  Railroad  Ck>mpan j. 


The  complaint  of  the  abovenamed  plaintiffi  respectfully 
shows  to  this  court : 

That  the  abovenamed  defendant,^  by  its  agents  or  ser- 
vants, on  or  about  the  20th  day  of  August,  1854,  on  the 
river  commonly  called  the  Hudson  or  North  river,  and 
adjacent  to  the  city  and  county  of  Albany,  so  carelessly, 
negligently  and  improperly  run,  drove,  propelled  and 
managed,  or  caused  to  be  run,  driven,  propelled  and  man- 
aged, a  certain  boat,  commonly  called  a  ferry  boat,  then 

'  It  will  be  observed  that  the  complaint  does  not  oontun  the  osual 
allegation  that  the  defendant  is  a  corporation,  fcc  As  to  the  neoessi^ 
of  such  an  allegation,  see  note,  ante^  p.  507. 
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and  there  in  the  employ  and  buedness  of  the  defendant, 
and  which  the  said  agents  or  servants  were  then  and  there 
running,  driving,  propelling  and  managing,  or  causing  to 
be  run,  driven,  propelled  or  managed,  in  the  employment 
and  business  of  the  defendant,  in,  along  and  across  said 
river,  that  by  and  through  the  cttrelessness,  negligence 
and  improper  conduct  of  the  said  agents  or  servants  of  the 
said  defendant,  the  said  boat  then  and  there  run  and  struck, 
with  great  force  and  violence,  upon  and  against  a  certain 
boat  of  the  said  plaintifiEs,  commonly  called  a  canal  or 
bull-head  boat,  of  great  value,  to  wit,  of  the  value  of 
$3,000,  which  was  then  and  there  being  propelled  and 
navigated  on  and  along  said  river,  and  thereby  then  and 
there  greatly  stove,  broke  to  pieces,  strained,  damaged  and 
spoiled  the  said  boat  of  the  plaintifis,  by  means  whereof 
the  plaintiffs  were  delayed  and  hindered  in  the  use  and 
employment  of  their  said  boat,  and  in  the  employment  of 
their  captain  and  hands  engaged  to  navigate  their  said 
boat,  and  were  forced  and  obliged  to  and  did  necessarily 
pay,  lay  out  and  expend  a  large  sum  of  money,  to  wit, 
the  sum  of  $600,  in  and  about  the  repairing  their  said 
boat  so  damaged  as  aforesaid.^ 

Wherefore  the  plaintiffii  demand  judgment  against  the 
defendants  for  the  sum  of  $1,000,  besides  costs* 

GEO.  B.  JUDD, 

Plaintiffs^  Auamey* 

>  The  oomplaint  contained  another  statement,  slightlj  varied,  of  the 
same  cause  of  action,  which  is  omitted  as  an  improper  repetition. 

65 
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(No.  82.) 

Against  a  railroad  company^  for  infuries  occasioned  by 
carelessly  running  into  an  omnibus  on  a  public  street. 

SUPERIOR  COURT— Crrr  op  New-York. 


Daniel  Owen  and  Jeremiah  G.  Lngar 
The  Hndeon  Rirer  Railroad  Company. 


The  aboyenamed  plaintiffii  complain  of  the  a]EK>yenamed 
defendants,  and  say: 

That  previoosly  to  and  at  the  time  of  the  occurrences 
hereinafter  set  forth,  the  plainti&  were  copartners  in  the 
business  of  carrying  passengers,  by  means  of  divers  public 
omnibus  coaches,  in  and  through  certain  of  the  streets  of 
the  city  of  New-Tork,  and  the  defendants,  a  company  duly 
incorporated  by  the  laws  of  the  State  of  New«Tork,  also 
doing  business  therein. 

And  for  a  first  cause  of  action  the  plaintifis  complain, 
that  on  or  about  the  23d  day  of  February,  A.  D.  1853, 
at  the  city  of  New- York,  the  defendants,  through  their 
agents  or  servants,  or  persons  under  their  direction  or  con- 
trol, or  in  their  employ,  in  the  ordinary  course  of  and 
while  prosecuting  the  defendants*  business,  carelessly,  neg- 
ligently and  without  any  reasonable  or  just  cause  or 
necessity  therefor,  and  without  any  fault  or  blame  whatever 
on  the  part  of  the  plaintiffs  or  their  agents  or  servants, 
with  a  certain  car  or  cars,  te  the  defendants  belonging,  and 
then  in  motion  through  one  of  the  streets  in  the  s^Gid  city, 
viz.,  the  Tenth-avenue,  near  Twenty-Fourth-street,  ran  or 
drove  against,  or  otherwise  came  into  collision  with,  a 
certain  omnibus  stage,  of  and  belonging  to  the  plaintiffi, 
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then  being  driven  by  one  of  the  plamtiffi*  agents  or  ser- 
vants, in  the  pursuit  of  the  plaintifis'  busmess,  through 
the  said  street  or  avenue,  by  means  whereof  the  said  stage 
was  greatly  damaged  and  injured,  and  the  plaintiffi  were 
put  to  great  trouble  and  expense  in  repairing  the  same, 
and  suffered  great  loss  and  inconvenience  in  their  business, 
by  being  deprived  of  the  use  thereof  for  the  period  of 
eight  weeks  or  thereabouts,  and  otherwise  sustained  and 
we^e  subjected  to  great  expense  and  loss  by  reason  of  the 
premises,  to  wit,  to  the  amount  of  $760,  as  the  plaintifis 
charge  and  believe.  ^ 

Wherefore  the  plaintifis  demand  judgment  for,  &c. 
VAN  DER  HEYDEN  &  VAN  DOREN, 

PlaintiffV  AUomeys. 

*  The  complaint  set  forth,  in  %  similar  way,  another  cause  of  action 
for  a  different  injury,  sustained  at  another  time,  and,  in  addition  to 
the  ordinazy  damages,  alleged,  by  way  of  special  damages,  that  one  of 
the  passengers  in  the  omnibus,  who  had  been  injured  by  the  collision, 
had  reeoTered  judgment  against  the  omnibus  proprietors  for  $4,087.50, 
which  had  been  compromised  for  $2,000.  The  plaintifis,  however, 
did  not  recover  upon  this  part  of  their  claim. 
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(No.  88.) 

Againtt  a  railroad  company  for  damages  caused  by  rainng 
an  embankment  between  high  and  law  water  mark  in  a 
navigable  river,  in  front  of  plaintiff* s  premises^  and  thus 
cutting  off  his  access  to  the  river.^ 

SUPREME  COURT  —  Comnr  of  Columbia. 


John  8.  Gould 

Offt. 

The  Hadaon  Rirer  Bailroad  Gompuiy. 


The  complaint  of  the  abovenamed  plamtiff  shows : 
That  he  the  said  plaintiff  now  is,  and  for  three  years 
past  has  been,  the  owner,  and  in  the  actual  occupation  and 
possession,  of  a  farm  of  land,  lying  and  being  situate  in 
the  town  of  Stockport,  in  the  county  of  Columbia,  and 
which  is  bounded  on  the  north  by  lands  of  George  Coven- 
try, south  by  lands  of  Robert  Harder,  and  west  by  the 
Hudson  river;  said  farm  extending  along  and  having  a 
front  upon  said  river  of  about  two  thousand  feet. 

And  the  said  plaintiff  further  shows,  that  the  said  Hud- 
son River  is  a  navigable  stream,  in  which  the  tide  ebbs 
and  flows  from  the  mouth  thereof,  where  the  same  enters 
into  the  sea,  to  a  point  about  forty  miles  above  the  said 
farm  of  the  said  plaintiff,  and  which  river,  being  a  public 
highway,  the  said  plaintiff  had  a  right  to  use  with  vessels, 
boats,  floats  and  other  crafis,  to  embark  tliereupon,  from  his 

>  The  canse  of  action  net  forth  in  this  complaint  is  similar  to  that 
in  No.  13,  Part  IL,  ante,  p.  81,  although  the  relief  claimed  is  different; 
and  I  haye  inserted  the  complaint  for  similar  reasons  (see  note,  p.  81), 
although  it  was  held  in  this  case  also,  and  by  the  Court  of  Appeals, 
that  the  plaintiff  had  no  right  of  action.  The  reasons  of  the  court 
will  be  found  in  the  reported  case,  Gk>ald  v.  Hudson  Riyer  Railroad 
Company  (2  Selden,  522). 
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said  farm^  for  the  purpose  of  carrying  away^  the  produce 
thereof  and  for  the  purpose  of  bringing  manure  and  other 
materials  to  and  upon  the  samef^  and  for  a  long  time  pre- 
vious to  the  coDstruction  of  the  embankment  and  railroad 
track  by  the  defendants,  as  hereinafter  mentioned,  had 
used  said  river  for  such  and  other  lawful  purposes. 

And  the  said  plaintiff  further  shows,  that  in  or  about 
the  month  of  September,  1850,  the  said  defendants,  being 
a  body  politic  and  corporate,  created  under  and  by  virtue 
of  the  Legislature  of  the  State  of  New- York,  and  claim- 
ing to  be  authorized  by  law,  entered  upon  the  said  Hudson 
river,  in  front  of  and  adjacent  to  the  said  plaintiff's  said 
farm,  and  between  the  ordinary  high  and  the  ordinary  low 
water  mark  of  said  river,  and  with  earth  and  stones,  and 
other  materials,  then  and  there  in  said  river,  and  below 
.  the  ordinary  high  water  mark  thereof,  raised  and  con- 
structed a  line  of  solid  embankment,  extending  from  a 
point  in  said  river  opposite  the  south  line  to  a  point  opposite 
the  north  line  of  the  said  plaintiff's  said  farm,  and  which 
said  embankment  is  a  part  of  a  solid  embankment  raised 
and  constructed,  by  the  [said  defendants,  from  the  city  of 
New- York  to  a  point  in  the  town  of  Greenbush  and  county 
of  Rensselaer,  opposite  the  city  of  Albany* 

And  the  said  plaintiff  further  shows,  that  the  said  em- 
bankment, in  fix>nt  of  his  said  farm  and  for  a  long  distance 
north  and  south  thereof,  is  raised  and  elevated  so  that  the 
surface  thereof  is  about  five  feet  above  the  ordinary  high 
water  mark  of  said  Hudson  river,  and  forms  a  complete 
barrier  to  the  passage  of  vessels,  boats,  floats  and  other 
river  craft  through  the  same. 

And  the  said  plaintiff  further  shows,  that  upon  said 
embankment  the  said  defendants  have  laid  a  continuous 

'  The  allegation  of  the  plaintiff's  "  right  to  use,"  is  a  mere  legal 
inference  from  the  facts  stated,  and,  like  an  allegation  of  ^'  duty,"  fcc., 
is  unimportant  for  any  purpose. 
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line  qf  iron  rail,  commonly  called  a  railroad  track,  extend- 
ing fiom  said  city  of  New- York  to  said  point  in  the  town 
of  Greenbush,  and  upon  which  they,  the  said  defendants, 
are  now  running  daily,  and  several  times  each  day,  trains 
of  cars  propelled  by  steam. 

And  the  said  plaintiff  further  shows,  that  in  consequence 
of  said  embankment  and  railroad  track,  so  raised  and  con- 
skucted  by  the  said  defendants  as  aforesaid,  he,  the  said 
plaintiff,  for  more  than  a  year  past,  has  been  and  is  now 
prevented  from  and  obstructed  in  the  passage  of  vessels, 
boats,  floats  and  other  river  craft,  from  the  said  plaintiff's 
said  farm  to  the  channel  of  said  Hudson  river,  and  finom 
the  channel  of  said  river  to  his  said  farm,  and  whereby 
the  said  plaintiff  has  been  deprived  by  the  said  defendants 
of  all  means  of  getting  from  his  said  farm  to  said  river, 
with  vessels,  boats,  floats  and  other  craft,  for  the  purpose 
of  removing  the  produce  therefrom,  and  for  other  lawful 
purposes. 

And  the  plaintiff  avers,  that  the  defendants  so  entered 
in  and  upon  the  said  Hudson  river,  and  raised  and  con- 
structed said  embankment  and  railroad  track  opposite  his 
said  farm,  and  such  continuation  thereof,  north  and  south, 
without  the  permission  or  consent  of  the  plaintiff,  and 
without  compensation  or  offering  to  compensate  him  for 
the  damages  and  injuries  aforesaid,  which  he  has  suffered, 
and  which  he  was  then  and  is  yet  likely  to  suffer,  as  the 
owner  and  occupant  of  said  farm,  from  and  by  means  of 
the  construction  of  said  embankment  and  railroad  track, 
and  the  continuation  thereof. 

By  reason  whereof  the  said  plaintiff  has  sustained 
damages  to  the  amount  of  $500,  and  for  which  sum  he 
demands  judgment,  together  with  the  costs  of  this  action. 

J.  H.  REYNOLDS, 

Plaifitiff^s  Attorney. 
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(No.  84.) 

Against  a  railroad  company^  as  a  common  carrier^  for 
damages  by  reason  of  a  failure  to  carry  and  deliver  line 
stock  mth  reasonable  diligence. 

SUPERIOR  COURT— City  op  New-Yobk. 


aintOQ   W.  Conger,   WiUi«m  H.  Badoliff 

and  Lester  Barker 

afft 

The  Hudson  Biyer  Railroad  Company. 

The  plaintifib  in  this  action  complain  of  the  defendantst 
and  state: 

That  the  said  defendants  are  a  corporation  ander  the 
laws  of  the  State  of  New -York,  and  own  and  are  possessed 
of  a  certain  railway  or  railroad  extending  fipm  the  city  of 
New-York  to  the  city  of  Albany,  in  the  state  aforesaid, 
and  also  of  certain  cars  used  and  run  over  and  upon  the 
said  railroad,  between  the  cities  aforesaid,,  for  the  convey- 
ance and  transportation  of  passengers  and  freight  between 
the  cities  aforesaid,  and,  as  such  corporation,  are  common 
carriers  of  passengers  and  freight  in  and  upon  their  said 
cars,  so  run  upon  their  said  railroad,  for  reasonable  hire  and 
reward  to  be  paid  therefor. 

And  the  said  plainti&  aver,  that  on  the  29th  day  of 
March,  1854,  they,  the  said  plaintifls,  delivered  to  the  said 
defendants,  at  the  city  of  Albany  aforesaid,  sixty-five  head 
of  cattle,  to  be  safely  and  securely  conveyed  and  trans- 
ported from  the  city  of  Albany  to  the  city  of  New-York, 
upon  and  over  said  railroad,  by  and  upon  a  train  of  cars 
which  were  to  leave  the  said  city  of  Albany  at  four  o'clock 
in  the  afternoon  of  the  day  last  aforesaid,  and  to  be  con- 
veyed and  transported,  upon  and  by  said  railroad,  with  all 
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reasonable  and  proper  speed  and  diligence  by  the  said 
defendants,  from  the  city  of  Albany  to  the  city  of  New- 
York  aforesaid,  and  to  be  safely  and  securely  delivered, 
and  with  all  reasonable  dispatch  and  diligence,  by  the  said 
defendants  to  the  said  plaintiffi  at  the  said  city  of  New- 
York. 

And  the  said  plaintifEs  further  aver,  that  the  said  defen- 
dants, at  the  time  and  place  aforesaid,  accepted  and  received 
the  said  cattle  into  their  said  cars  for  the  purpose  aforesaid, 
and  undertook  and  agreed  to  carry  and  transport  the  same 
over  their  said  railroadj  by  and  upon  the  said  train  of  cars 
to  leave  Albany  at  four  o'clock  in  the  afiemoon  of  the  day 
(iforesaidf  and  to  carry  and  convey  the  same  over  the  said 
railroad  with  all  reasonable  and  proper  speedy  and  to  deliver 
the  same  to  the  said  plaintiffs  at  the  city  of  New-  York,  safely 
and  securdy^  with  all  reasonable  and  proper  dil^ence  and 
dispatchj^  in  consideration  of  and  at  and  for  certaia  reason- 
able hire  and  reward  to  be  paid  by  the  said  defendants 
therefor. 

And  the  said  plaintiffi  further  aver,  that  the  said  defen- 
dants, disregarding  their  duty  in  that  behalf,  did  not  carry 
or  transport  the  sixty^five  head  of  cattle,  or  any  of  them, 
by  and  upon  the  said  train  of  cars  that  left  Albany  at  four 
o'clock  in  the  afternoon  of  the  said  29th  day  of  March,  1864, 
and  did  not  carry  or  convey  them  over  their  said  railroad 

*  The  undertaking  or  agreement  here  set  forth  is,  no  doubt,  nothing 
more  than  the  implied  oontract,  which  the  law  creates,  growing  oat  of 
the  legal  datj  and  obligation  of  the  common  carrier  on  the  deliyery  to 
him  of  goods  to  be  fowarded.  Under  the  old  system  it  was  always 
proper  to  plead  an  implied  promise  or  agreement,  that  is,  to  plead  the 
Ugal  effect  oj  the  fads.  But  under  the  new  system  the  facts  them- 
selyes  only  should  bo  pleaded',  and  l^al  conclusions  should  be  left  to 
the  court.  (See  Pleadings,  240-244,  284.)  The  cause  of  action  in 
such  a  case  is  better  and  more  accurately  set  forth  in  the  next  prece- 
dent. 
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with  all  proper  and  reasooable  speed  and  diligence,  or  deliver 
the  same  to  the  6aid  plaintifis,  in  the  city  of  New- York 
aforesaid,  safely  and  securely,  with  reasonable  and  proper 
diligence  and  dispatch ;  on  the  contrary,  the  said  plaintiflb 
aver,  that  the  said  defendants  retained  and  kept  the  said 
cattle  in  their  said  cars  at  the  city  of  Albany  aforesaid  for 
several  hours  after  four  o'clock  in  the  afternoon  of  the  said 
29th  day  of  March,  1854,  and  did  not  send  or  forward 
them  until  and  by  a  train  of  cars  leavbg  at  or  after  eight 
o'clock  in  the  evening  of  that  day ;  and  the  said  defendants 
wrongfully  and  negligently  stopped,  delayed  and  detained 
the  said  train  of  cars  last  mentioned,  and  the  said  plaintifb* 
cattle  aboard  thereof,  several  hours  on  the  said  railroad  of 
the  said  defendants  during  the  night  after  their  departure 
from  Albany  as  aforesaid,  and  did  not  deliver  the  said 
cattle  at  the  city  of  New -York  until  twelve  hours,  or 
thereabouts,  after  the  time  they  might,  could  and  should 
have  been  delivered,  if  the  said  defendants  had  carried  them 
by  the  train  and  in  the  manner  they  had  undertaken  to  do  as 
aforesaid;  and  the  said  defendants  did  not  use  proper  care 
or  diligence  in  canying  and  transporting  the  said  cattle, 
whereby  and  by  reason  of  the  delay  and  detention  aforesaid, 
the  said  cattle  were  badly  bruised,  injured  and  damaged 
on  the  said  road  of  the  said  defendants,  and  became 
sick,  faint  and  exhausted,  and  greatly  diminished  in  value; 
and  by  reason  of  the  delay  and  detention  aforesaid,  the  said 
cattie  were  not  delivered  in  New -York  in  season  for  the 
then  next  market  day  for  the  sale  of  cattle  in  New -York 
aforesaid,  as  they  otherwise  would  have  been  if  the  said 
defendants  had  carried  the  same  by  the  said  train,  and 
with  reasonable  speed  and  diligence,  oA^cording  to  their  said 
undertaJdng  and  agreement. 

And  the  plaintiffl  fiirther  aver,  that  by  reason  of  the 
failure  and  neglect  of  the  said  defendants  to  carry  the 

66 
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oatde  according  to  their  aforuaH  undertaking  and  agree" 
menti  and  by  reason  of  their  delay  and  *  detention  on  the 
road  of  the  said  defendants,  and  the  want  of  care  and  dili- 
gence on  the  part  of  the  said  defendants  in  carrying  the 
said  cattle,  they,  the  said  pIaintiffi^  have  sustained  great 
loss  and  damage  by  means  of  the  said  cattle  being  badly 
bruised  and  injured,  sick  and  exhausted,  and  have  been 
deprived  of  great  gains  and  profits  which  they  would  have 
made  and  derived  by  and  from  the  said  sale  of  the  said 
cattle  at  the  then  next  market  day,  and  were  by  reason 
thereof  compelled  to  keep  the  said  cattle  for  several  days, 
to  wit,  four  days,  after  their  arrival  in  the  city  of  New- 
York,  and  until  the  next  market  day,  before  selling  and 
disposing  of  them,  whereby  they,  the  said  plaintiffi,  were 
put  to  and  necessarily  incurred  great  cost  and  expense  in 
and  about  the  keeping  and  feeding  the  said  cattle  in  the 
city  of  New -York  aforesaid. 

Wherefore  the  said  plaintifis  say,  that  they  are  injured 
and  have  sustained  damages,  by  reason  of  the  premises 
aforesaid,  to  the  amount  of  $828,  and  they  demand  judg^ 
ment  for  that  sum,  with  the  costs  of  this  action. 

CLARK  &  REED, 

PlaintiffV  Attorneys. 
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(No.  85.) 

Another  form^  unking  teoeral  causet  of  action  againtt  the 
tame  company ^  for  similar  damageSf  by  reason  of  iu  neg* 
lect  as  a  common  carrier. 

SUPREME  COURT— Ontario  Countt. 


PhioMs  E«nt 

ogL 

Tbe  Hudson  Riyer  Railroad  Company. 


Phineas  Kent,  plaintiff  in  this  action,  complaining  of 
the  Hadflon  River  Railroad  Company,  defendants  therein, 
respectfully  shows  the  court : 

First*  That  the  said  defendants  were,  on  the  1st  day  of 
January,  1853,  and  ever  since  have  been,  and  still  are,  a 
corporation,  by  and  under  the  laws  of  this  state,  engaged 
in  the  business  of  running  railroad  cars,  and  of  transporting 
passengers,  baggage,  cattle  and  other  live  stock,  and 
Ireight,  by  railroad,  between  Albany  and  the  city  of  New- 
York,  as  common  carriers  for  hire* 

That  in  the  month  of  March,  1853,  and  on  Monday, 
the  plaintiff,  at  Albany  aforesaid  (the  northern  terminus 
of  defendants'  railroad),  by  one  Eli  0.  Taylor,  his  agent, 
delivered  to  the  defendants  eighty  fat  sheep,  which  the 
defendants  then  and  there  accepted  and  received  of  and 
from  the  plaintiff,  and  which  were  worth  $560,  to  be 
safely  and  securely  carried  and  conveyed  over  the  route  of 
their  said  road,  by  the  defendants,  from  Albany  to  New- 
Tork  city,  and  then  and  there,  with  reasonable  diligence 
and  speed,  and  on  the  morning  of  Tuesday,  the  next  dacy, 
to  be  safely  and  securely  delivered  to  the  plaintiff,  or  his 
agent,  Eli  0.  Taylor,  by  the  said  defendants,  for  a  reason- 
able reward  paid  them  by  the  plaintiff 
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Yet  the  defiandants,  wrongfully  and  negligently  acting  in 
the  premiseBy  and  contriving  and  intending  to  defraud  and 
injure  ike  plaintifft^  did  not  on  the  next  morning  deliver 
said  sheep  to  the  plaintiff,  or  to  any  one  for  him,  at  New- 
York  city,  but  neglected  and  refused  so  to  do,  and  did  not, 
with  reasonable  diligence  and  speed,  carry  and  convey 
said  sheep  from  Albany  aforesaid  to  New- York  aforesaid ; 
but  on  the  contrary,  being  such  carriers  as  aforesaid,  the 
said  defendants  so  carelessly  and  negligently  behaved  and 
conducted  themselves  in  the  premises,  that,  by  and  through 
their  negligence,  default  and  carelessness,  the  said  sheep 
were  delayed  for  a  long  time  on  their  said  road,  in  their 
cars,  and  forty-eight  hours  beyond  the  usual  and  ordinary 
time  of  passage  over  the  said  road,  by  means  whereof  the 
plaintiff  was  subjected  to  great  loss  and  expense,  in  con- 
sequence of  said  sheep  wasting  away  for  want  of  food  and 
drink,  and  becoming  sick  and  refusing  to  eat  by  reason  of 
being  so  long  confined  in  said  cars,  and  in  consequence  of 
being  compelled  to  keep  them  for  a  long  time  after  their 
arrival  at  New- York  city,  to  recruit  said  sheep  and  restore 
them  to  their  former  marketable  condition,  and  in  con- 
sequence of  the  depreciation  of  the  market  value  of  said 
sheep  between  the  time  they  should  have  arrived  and 
that  of  their  arrival  at  New- York,  and  in  consequence  of 
the  expense  and  loss  of  time  to  which  plaintiff  was  sub- 
jected, amounting  in  all  to  the  sum  of  $125.' 

Second,  For  a  further  cause  of  action,  the  plaintiff  shows 
the  court  that,  on  the  16th  day  of  February,  1854,  at  New- 

'  This  common  but  utterly  useless  fiction  of  the  old  system  of  plead- 
ing  is  utterly  inapplicable  to  the  new,  and  should  nerer,  in  cases  like 
these,  be  used.  {Pteadingt^  290.)  It  is  difficult  to  see  how  a  plaintiff 
can  conscientiously  verify  a  complaint  containing  such  an  avennent. 

*  As  to  the  necessity  of  each  statement  setting  out  a  complete  cause 
of  action,  in  itself,  see  note,  ante,  p.  438. 
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York  city,  he,  by  said  agent,  delivered  to  the  defendants, 
and  the  defendants,  as  such  carriers  as  aforesaid,  accepted 
and  recdyed  of  him,  then  and  there,  one  hundred  and 
eighty-two  sheep  pelts,  of  the  value  of  $500,  to  be  safely 
and  securely  carried  by  defendants,  in  their  cars,  over  their 
said  road,  and  to  be  delivered  to  the  plaintiff  or  his  agent, 
at  Albany  aforesaid,  in  a  good  condition  and  in  good  order, 
with  due  and  reasonable  diligence  and  speed,  for  a  certain 
reward  to  be  paid  by  the  plaintiff  therefor. 

.That,  iffith  intent  to  injure  and  defraud  the  'plain^ff}^  the 
defendants  wholly  refused  and  neglected  to  carry  said 
pelts,  and  deliver  them  to  the  plaintiff  or  any  one  for  him, 
as  aforesaid,  but  kept  and  detained  them  in  their  cars  and 
on  their  road  for  a  long  time,  until  said  pelts  became  rot* 
ten  and  worthless,  and  so  wrongfully  and  negligently 
behaved  and  conducted  themselves  in  the  premises,  that 
through  their  carlessness  and  default  the  said  pelts  were 
entirely  spoiled  and  of  no  value,  to  the  plaintiff's  damage 
of  S500. 

TKvrd.  For  a  further  cause  of  action  the  plaintiff  shows, 
that  on  the  17th  day  of  February,  1854,  at  New- York  city, 
he,  by  one  Eli  O.  Taylor,  his  agent,  delivered  to  the  defen- 
dante,  and  the  defendants,  as  common  carriers  aforesaid, 
then  and  there  accepted  and  received  of  him,  seventy-one 
sheep  pelts,  of  the  value  of  $200,  to  be  safely  and  securely 
carried  by  the  defendants  in  their  cars,  over  their  said  road, 
from  New- York  to  Albany  aforesaid,  and  there  to  be 
delivered  to  the  plaintiff  or  his  agent,  in  good  order  and 
condition,  with  all  due  and  reasonable  diligence  and  speed, 
for  a  certain  reward  to  be  paid  by  plaintiff;  that  the 
defendants  have  wholly  neglected  and  failed  to  perform 
their  said  promise  and  agreement,  and  wrongfully  and 

^  See  note  on  p.  524. 
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oarelenly  and  improperly  kept  said  pelts  in  their  cars,  on 
their  road,  for  a  long  time,  until  they  became  rotten  and 
onmerchantable,  and  did  not  deliver  them  to  the  plaintiff 
or  his  agent,  as  they  promised,  but  suffered  them,  through 
their  carelessness  and  default,  to  become  spoiled  and 
worthless,  and  would  not  deliver  them  for  a  long  time  to 
the  plaintiff,  and  until  they  were  entirely  valueless,  to 
plaintiff's  damage,  of  $350« 

Therefore  plaintiff  demands  compensation  for  the  afore- 
said injuries,  and  asks  judgment  against  the  defendants 
in  the  sum  of  $1,000,  and  costs. 

E.  G.  LAPHAM, 

Plaintiff**  Attorney* 


(  No.  86. ) 


Agaimt  a  railroad  company  ^  for  ^ectment^  to  recover  fart 
of  a  public  street  taken  and  exclusively  appropriated  to 
the  purposes  of  the  railroad^  joined  with  a  cause  of  action 
for  damages  for  the  same  entry  and  acts  of  defendant.^ 

SUPREME  COURT— Rensselaer  CJounty. 


Jamet  Wager,  Yolney  Richmond  and  Har- 
vey Smith 

The  Troy  Union  Railroad  Oompany. 


The  abovenamed  plaintiflEs,  residents  of  and  doing  busi- 
ness at  the  city  of  Troy  under  the  name  and  fiim  of 

1  Since  the  cases  of  Smith  v.  Halleck  (  8  How.  Pr.  R.,  73  )  and 
Haloe  V.  Thompson  (  9  How.  Pr.  R.,  113  ),  it  is  beliered  snoh  a  join- 
der of  causes  of  action  is  not  proper.  ( See,  PUadings^  186,  187. ) 


COMPUAINTS  IK  COMMON  LAW  ACTIONS.       527 

Wager,  Richmand  &  Smith,  complain  of  the  defendant, 
a  railroad  corporation,  duly  incorporated  porBuant  to  the 
statutes  and  laws  of  this  state,  and  allege  the  following 
facts,  constituting  their  cause  of  action : 

That  said  plaintifis  are  the  owners,  in  fee  simple,  of 
certain  property  and  real  estate  in  the  city  of  Troy,  in  said 
county,  situate  on  the  easterly  side  of  Sixth-street,  between 
Albany  and  State  streets,  in  said  city,  and  generally  boun- 
ded and  described  as  follows:  ^ Describing  the  premiteSf 
which  embrace  (me-hdlf  of  the  street  opposite  the  fremisesl^y 
with  the  right  of  free  access  and  egress  to  and  from  the 
same  to  and  through  the  said  street.  And  the  plaintiflSb 
aver,  that  they  were  possessed  of  the  whole  and  every  part 
of  the  above  premises,  subject  only  to  the  public  easement 
of  a  common  street  or  highway  in  that  part  thereof 
which  is  used  as  a  public  street,  on  the  1st  day  of  Febru- 
ary, 1854,  and,  being  so  possessed,  the  defendant  afterwards, 
to  wit,  on  the  same  day,  entered  upon  a  portion  of  said 
premises,  to  wit,  that  part  which  is  used  as  a  public 
street  or  highway,  Ipng  between  and  bounded  by  the 
centre  line  of  said  Sixth-street,  on  one  side  thereof,  and 
the  front  line  of  the  buildings  erected  on  each  of  the  two 
separate  parcels  or  premises  above  described,  on  the  other. 
And  said  defendant  is  now  in  possession  thereof,  and,  by 
artificial  embankments  and  other  works,  has  encroached 
and  destroyed  the  use  of  the  same  as  a  public  street  or 

The  objection,  however,  can  be  taken  only  by  demurrer,  and  is  waived 
by  answer.  (  Code,  §  144. )  The  complaint,  in  this  case,  was  prepared 
before  the  decision  of  these  cases,  and  the  defendant  put  in  its  defence 
by  answer,  thus  naming  the  objection. 

As  to  the  joinder  of  a  legal  and  equitable  cause  of  action,  see  Pre- 
cedent No.  16,  Part  II.,  ante^  p.  96 ;  two  equitable  causes  of  action, 
No.  56,  Part  II.,  ante^  p.  252 ;  the  joinder  of  several  causes  of  action 
arising  on  contract,  Part  III.,  No.  44,  anUy  p.  436;  joinder  of  two 
causes  of  action  arising  ex  delicto^  No.  60,  ante^  p.  468,  and  No.  85, 
antej  p.  523. 
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highway,  and  has  exclusively  appropriated  the  same  to  its 
own  use,  and  claims  the  sole  and  exclusive  right  to  use 
the  same,  or  a  considerable  portion  thereof,  as  a  railway 
for  their  engines,  cars  and  other  movable  vehicles,  and 
wrongfully  withholds  the  possession  thereof  from  the 
plaintifis.  And  the  plaintiffii  claim  to  be  the  owners  of 
the  fee  of  the  said  premises  so  entered  upon  and  unlaw- 
fully withheld  from  them,  subject  only  to  the  public 
easement  in  the  same  as  a  street  or  highway,  for  the 
ordinary  uses  and  purposes  of  travel,  and  entitled  to  the 
possession  of  the  same,  subject  only  to  such  easement. 

Sec(md.  And  for  a  second  and  further  cause  of  action  the 
plwitifis  allege,  that  on  the  said  Ist  day  of  February,  1854, 
and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  this  action,  the  defendant,  by  its 
agents,  superintendents,  contractors  and  employees,  wrong- 
fully entered  upon  said  premises  of  the  plaintiff,  as  afore- 
said, and  did  then  and  there  dig  and  excavate  the  soil  of 
said  premises,  and  tear  up  the  pavements,  and  make  and 
cause  to  be  made  embankments,  and  lay  down  rails  upon 
said  premises,  and  on  divers  occasions,  since,  has  been,  and 
now  is,  committing  other  acts  of  trespass  and  injury  to 
said  premises,  by  running  their  cars  and  engines  over  said 
premises,  and  by  entering  upon  and  using  the  same  daily, 
for  their  own  exclusive  and  private  purposes,  to  the  great 
damage  of  the  said  plaintifl^  sustained  in  the  several  acts 
of  trespass,  committed  as  aforesaid,  on  said  premises,  in  the 
depreciation  of  their  buildings  and  real  estfite,  and  in  the 
injuries  occasioned  thereby  to  their  business. 

Wherefore  the  plaintifis  demand  judgment  against  the 
defendant,  that  said  defendant  deliver  up  to  them,  subject 
only  to  the  public  easement,  the  possession  of  the  said 
premises,  so  unlawfully  withheld  from  them  by  the  defen- 
dant ;  and  that  said  defendant  also  pay  to  said  plaintii& 
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the  damages  ^  they  have  sustained,  as  well  by  reason  of 
the  withholding  of  said  premises,  as  of  the  several  acts  of 
trespass  committed  by  said  defendant,  as  aforesaid,  in  the 
sum  of  $10,000,  besides  their  costs. 

S.  &.  V.  s.. 

Plaintiffs^  Attorneys. 

'  If  the  pUdntiffii  were  in  doubt  as  to  what  relief  they  were  entitled 
to,  whether  for  judgment,  in  ejectment,  or  onlj  for  damages,  the  fore- 
going complaint,  I  have  no  doubt,  might  have  been  properly  drawn 
with  a  double  aspect^  setting  forth  in  a  single  cause  of  action  the  entry 
upon  the  street,  the  digging  and  embankments,  and  destruction  of  the 
street,  and  its  appropriation  by  defendant  to  the  entire  exclusion  of 
Hio  plaintifEs  and  the  public ;  in  other  words,  alleging  a  state  of  fiicts 
that  would  sustain  a  judgment  either  for  the  delivery  of  possession, 
or  for  damages,  and  conclude  by  asking  relief  in  the  alternative,  that 
defendant  be  adjudged  to  deliver  up  the  possession,  &a,  or  that  he 
pay  damages,  &c  (See  Pleadinga^  296 ;  see  aJso  a  complaint  with 
double  aspect,  cuUe^  No.  78,  Part  It.,  p.  328,  330,  and  note. ) 
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PART  IV. 


ANSWERS. 


(1.)   DiVIALS GXNKRAL   AND   SpBCZFIO. 

( No.  1.  ) 

Absolute  general  denial  by  one  of  two  defendants  (the 
dorser  of  a  note)^   answering  separately.^ 

SUPREME  COURT. 


A.  B. 

offL 

a  D^  impleaded  with  R  F%  and  G.  H. 


The  defendant,  C.  D.,  separately  answering  the  plain- 

'^To  Complaint  No.  4,  Part  III.  (ariief  p.  359).  The  answer 
being  bj  the  indorser  of  the  note,  he  must  regularly  answer  in  this 
positive  form,  and  cannot  answer  (as  in  the  next  precedent)  by  say- 
ing that  "  he  has  no  knowledge  or  information  sufficient  to  form  a 
belief;"  for  the  reason  given  in^Fales  v.  Hicks  (12  How.,  153,  and 
cases  there  cited),  that  the  fact  of  the  indorsement  and  the  transfer 
to  the  plaintiff  is  presumed  to  be  within  the  defendant's  personal 
knowledge,  and  if  he  undertake  to  deny  such  a  fact  at  all,  he  must  do  so 
■  positively.  (See  Pleadings^  440  -  447.)  He  might,  however,  deny  the 
making  and  protest  and  notice,  on  information  and  belief,  or  knowledge 
thereof  sufficient  to  form  a  belief,  and  then  deny  the  endorsement  pos- 
itively. As  to  whether  an  answer  denying  &cts  presumptively  within 
the  defendant's  knowledge  is/rtvolot<«,  or  whether  it  is  merely  shamy 
to  be  shown  to  the  court  on  nlotion  to  strike  out  the  answer,  see  Leach 
V.  Boynton,  (3  Abbott,  1,  and  cases  there  cited ;  also,  Plead.^  596-605). 


DENIALS  —  GENERAL  AND   SPECIFIC-  531 

tiff's  complaint  in  this  action,  denies  each  and  every 

allegation  therein  contained.^ 

G.  P-, 

DefendanU^  Attorney, 


(  No.  2. ) 

Oeneral  denial  of  knowledge  or  information  sufficient  to 

form  a  belief 

Title  of  the  Cause. 

The  defendant,  m  answer  to  the  plaintiff's  complaint 
in  this  action,  says : 

That  he  has  no  knowledge  or  information  thereof,  or  of 
any  allegation  therein  contained,  sufficient  to  form  a  belief.^ 

'  The  answer  must  be  yerifled,  if  at  all,  by  the  party  patting  it  in. 
If  the  makers  and  indorsers  answer  jointly,  it  most  be  verified  by  all 
the  defendants.  The  cause  of  action  against  the  makers  and  each  of 
the  indorsers  is  distinct;  they  are  not  united  or  joint,  and  each  must 
defend  for  himself.  The  rerification,  therefore,  if  not  made  by  all, 
is  defectiye.  (Hull  v.  Ball,  14  How.,  305.) 

*  Such  a  denial  is  sufficient,  under  the  Code,  to  put  the  matter  in 
issue,  and  to  put  the  plaintiff  upon  proof  of  his  case,  as  effectually  as 
a  positive  denial,  and  it  is  unnecessary  to  go  further  and  state,  "  and 
therefore  he  denies  the  same."  (Flood  v.  Reynolds,  13  How.,  112; 
Leach  v.  Boynton,  3  Abbott,  1.)  It  may  be  observed,  however,  that 
a  denial  in  this  form,  where  it  is  required  to  be  verified,  can  very 
rarely  be  properly  used,  inasmuch  as  almost  every  complaint  will 
usually  contain  one  allegation  at  least,  if  no  more,  which  is  presumed 
to  be  within  the  personal  knowledge  of  the  defendant,  and  which, 
therefore,  if  he  denies  at  all,  should  be  denied  positively.  As  to  form 
of  denial  on  information  and  belief,  see  Pleadings^  430-447.  See 
also  'post^  No.  11,  page  544,  and  note. 

An  answer  that  the  defendant  **  is  not  injormed  and  cannot  state,^^ 
whether  or  not  the  plaintiff  was  possessed,  Ac,  is  not  a  sufficient  de- 
nial for  any  purpose.  Elton  v,  Markham,  (  20  Barb.,  348).  See  other 
examples  of  insufficient  denials,  an/e,  p.  30-43,  and  notes. 
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(No,  8.) 


Qualified  general  denial,^ 


SUPREME  COURT. 


^      John  Maher 

Offl.  ♦ 

Th«  Hudfon  Birer  Railroad  Gompanj. 


The  defendant,  in  answer  to  the  complidnt  in  this 
action,  admits  that  it  is  a  corporation,  under  the  laws  of 
this  state,  and  denies  each  and  every  other  material 
allegation  therem  contained.* 

THOMAS  M.  NORTH, 

Defendant's  Attorney. 

>  To  OomplMnt  No.  77,  Purt  m.,  ante,  p.  503. 

*  Though,  M  a  general  rule,  a  formal  euhnueion  of  an  allegation  bj 
the  answer  la  nnneoeasarj  and  improper  (see  note,  ante^  p.  29),  yet 
this  form  of  a  qualified  general  denial,  that  is,  a  denial  of  eyeiything 
contained  in  the  complaint,  except  certain  parts  of  it,  has  been  held 
to  be  proper.  (Parshall  v.  Tillou,  13  How.,  7.)  The  abore  answer, 
howeyer,  would  have  been  in  better  form,  had  it  been  of  ^  each  and 
eyeiy  allegation,  except,"  Ac,,  as  in  the  next  precedent. 

The  denial  should  not  have  been  qualified  by  the  word  "  materioL^ 
Such  a  denial  has  been  held  imperfect  at  a  recent  circuit  in  the  fourth 
district. 
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(No.  4.) 

Another  form  of  a  qualified  general  denial  in  an  action  to 
recover  the  possession  of  real  property.^ 

SUPREME  COURT. 


John  W.  Witbeok 

cgi. 
John  K  Defreett. 


The  defendant,  for  answer  to  the  plaintiff's  complaint 
in  this  action,  denies  each  and  every  allegation  set  forth 
in  the  said  complaint,  except  that  he  entered  into  the  pre- 
mises mentioned  and  described  therein,  at  the  time  therein 
stated,  and  as  to  that,  he  avers  that  he  did  so  as  the 
tenant,  and  in  subordination  to  the  title  of  one  John  De- 
freest,  who  was  then,  and  for  a  long  time  before  had  been, 
and  has  ever  since  continued  to  be,  and  now  is  the  sole 
and  exclusive  owner  in  fee  of  the  same. 

WERNER  4  DE  FOREST, 

Defendant's  Attorneys. 

>  To  Complaint  No.  73,  Part  HI.,  anU^  p.  495. 


1 
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(No.  6.) 
Qualified  general  denial  where  severed  facts  are  admittedJ 
SUPREME  COURT. 


WalUr  Bruea 

afft, 

Eiiai  Clarka  *ud  othen^ 


The  defendants,  Seymour  Ainsworth  and  Heniy  H. 
Hathoroe,  answering  the  complaint  in  this  cause,  and 
admitting  thit  in  1832,  John  Clarke  was  seized  and  pos- 
sessed of  the  lands  and  premises  mentioned  and  described 
in  said  complaint,  subject  to  the  lease,  also,  therein  des- 
cribed ;  and  admitting  that  said  John  Clarke  died,  leaving 
him  surviving  the  defendant,  Eliza  Clarke,  his  widow,  and 
the  defendants,  Thomas  L.  Clarke,  Qeorge  B.  Clarke  and 
Eliza  Thayer,  his  children  and  heirs  at  law,  as  is  alleged 
in  said  complaint ;  and  admitting  that  since  the  decease  of 
the  said  John  Clarke,  his  said  widow  and  heu^at^law, 
sold,  assigned  and  conveyed  to  these  defendants,  Seymour 
Ainsworth  and  Heniy  H.  Hathome,  all  their  right,  title 
and  interest  of,  in  and  to  said  lands,  premises  and  lease ; 
and  admitting  that  they,  said  defendants,  Seymour  Ains- 
worth and  Henry  H.  Hathome,  ever  since  sjuch  sale  and 
conveyance,  have  had  and  still  have  the  possession  of  said 
real  estate,  deny  and  controvert  each  and  every  allegation 
and  statement  in  said  complaint  contained  not  hereinabove 

admitted. 

A.  BOCKES, 

Dtfendants^  Attorney. 

1  To  Complaint  No.  79,  Part  II.,  ante^  p.  331.  This  answer  woold, 
also,  have  been  in  better  form  had  it  been  simply  a  denial  of  each  and 
every  aUegation  in  the  comphunt,  except  that  the  defendants,  Ac,  Ac, 
asaboye. 
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(  No.  6. ) 

Separate  denials  of  two  causes  of  action  t»  same  complaint^ 
the  one  denial  absolute^  tfie  other  partially  on  informatian 
and  belief} 

SUPERIOR  COURT— Cnr  of  New- York. 


Duii«i  Ow«n  and  Jeremiah  G.  Lugar 
The  Hadeon  Birer  Railroad  Company. 


The  defendants^  in  answer  to  the  complaint  of  the 
plaintifis,  say:^ 

That,  in  relation  to  the  first  cause  of  action  therein 
contained,  they  deny  each  and  every  allegation  in  respect 
thereof. 

That  in  respect  to  the  second  cause  of  action  they  have 
no  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  injuries  of  Charlotte  Russell,  or  any  judgment  re- 
covered by  her  against  the  plaintiffs,  or  any  compromise 
thereof,  or  the  expenses  of  the  plaintiff  in  relation  thereto, 
or  their  liability  to  be  prosecuted  by  the  remainder  of 
said  passengers,  or  as  to  any  injuries  received  by  said  pas- 
sengers, and  they  deny  each  and  eveiy  other  allegation  in 
the  said  second  cause  of  action  set  forth. 

jind  they  deny  the  plaintiffs'  claim/or  damages^  and  their 

right  to  recover  of  the  defendants  for  any  matter  or  thing  in 

said  complaint  alleged.^ 

THOMAS  M-  NORTH, 

Defendants^  Attorney* 

>  To  Complaint  No.  82,  Part  III.,  anie^  p.  514. 

*  This  form  of  denial,  that  <<  the  defendants  say  thej  deny,"  d»., 
has  been  held  deftcttve  in  Arthur  v.  Brooks  (14  Barb.,  533),  and  in 
sereral  later  cases  not  reported.  The  denial  must  be  direct  and  posi- 
tive. (Pleadings J  429,  et  seq.) 

'  This  is  onneoessar/  and  surplusage. 
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( No.  7. ) 
Specific  deniah,^ 


SUPREME  COURT. 


Abnim  Knight 

ogL 
John  MoEnight 


The  defendant,  John  McEnight,  for  answer  to  the  com- 
plaint of  Abram  Knight,  plaintiff,  denies  that  he  made 
the  written  guaranty  set  forth  in  the  complaint  in  this 
action. 

He  also  denies  that  the  ale  contained  in  the  barrels  and 
half  barrels,  mentioned  in  said  complaint,  did  sour  daring 
its  voyage,  or  that  it  was  mifit  for  use,  or  that  it  was  sold 
by  the  consignees  thereof  at  public  auction. 

The  defendant  also  denies  that,  by  reason  of  said  ale 
becoming  sour  during  the  voyage,  he,  the  said  plaintiff, 
has  sustained  damage  to  the  amount  of  $1,132.45,  or  any 
other  sum. 

P.  CAGGER, 

Defendants  Attorney. 

>  To  Complaint  No.  51,  Part  m.,  ante^  p.  448. 
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(  No.  8. ) 

Denialf  in  part  specific^  of  knowledge  or  information  iufficient 
to  form  a  belief  and  partly  a  positive  general  denial^ 
united  with  an  affirmative  defence^ 

SUPERIOR  COURT—  City  of  New- York. 


Harrey  0.  Weed  and  Helen  L,  hie  wife, 
The  Panama  Railroad  Company. 


The  defendants,  for  answer  to  the  complaint  in  this  ac- 
tion, say: 

That  they  have  no  knowledge  or  information,  saf&cient 
to  form  a  belief,  that  the  plaintiffs,  on  or  about  the  15th 
day  of  August,  1854,  or  at  any  time,  with  any  other 
persons,  took  passage  by  the  defendants'  road  to  Aspin- 
wall,  or  that  the  plaintiffs  had  paid  their  passage  money 
or  fare,  or  that  the  place  where  it  is  alleged  said  cars 
stopped,  between  Obispo  and  Aspinwall,  was  of  the 
character  stated  in  the  complaint,  or  that  it  rained  there, 
or  that  any  miasma  arose  which  filled  the  atmosphere  or 
endangered  the  health  of  those  compelled  to  breathe  it,  or 
that  the  defendants'  agents  knew  the  nature  of  such  place, 
or  that  the  same  was  unfit  for  the  continued  delay  of  the 
plaintiffs,  or  that,  by  reason  of  the  matters  stated  in  the 
complaint,  the  plaintiff,  Helen  L.  Weed,  suffered  greatly 
in  her  body  or  mind,  or  then  and  there  became  sick  in 
body,  owing  to  the  unwholesomeness  of  such  place,  or  to 

*  This  answer  is  altered  from  the  answer  to  Complaint  No.  64,  Part 
ILL,  ante^  p.  481.  As  to  the  form,  reqoirites  and  sufficiency  of  denials 
on  infonnataon  and  belief  see  Pfeodtn^t, 430,  et  $eq.;  Edwards*. 
Lent,  8  How.,  28. 
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any  cause,  or  suffered  great  or  any  pain,  or  tiiat  her  life 
WOB  despaired  of  for  any  time,  or  that  by  reason  of  the 
premises  stated  in  the  complaint  she  contracted  a  fever 
produced  by  exposure,  fix»m  which  she  suffered  in  body 
or  mind  from  that  time  until  the  commencement  of  this 
action,  or  that  she  has  been  weakened  or  enfeebled  thereby, 
or  that  by  reason  of  any  wrongful  misconduct  of  the  de- 
fendants, or  their  agents  or  servants,  the  said  Helen  hath 
sustained  great  or  permanent  or  any  injury  to  her  health 

And  as  to  each  and  every  other  allegation  in  said  com- 
plaint, the  said  defendant  denies  the  same. 

Second.  And  for  a  second  and  further  defence  to  this 
action,  the  defendant  says : 

That  all  the  detention  which  the  plaintiffi  were  sub- 
jected to  on  the  said  railroad  was  necessary  and  unavoida- 
ble, and  was  occasioned  by  the  inclemency  of  the  weather 
and  the  character  of  the  climate  and  country ;  that  such 
detention  was  prudent  and  necessary  for  the  safety  of  the 
passengers.  That  everything  possible,  under  the  circum- 
stances, was  done  by  the  agents  and  servants  of  defendant 
for  the  safety  and  comfort  of  the  passengers.  That  it 
would  have  been  highly  imprudent  and  inexpedient  to 
attempt  to  take  the  passengers  back  to  Obispo,  and  that 
they  could  not  have  been  so  safely  or  comfortably  shelteied 
at  Obispo,  or  at  any  other  place  within  reach,  as  in  the 
said  cars. 


I 
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(  No.  9. ) 

Answer  containing  specific  denials^  both  positive  and  of 
knotdedge  or  information^  to  a  complaint  in  an  equitable 
action.^ 

SUPREME  COURT— Schoharie  County. 


John  Walker 

Ira  Hubbard,  as  administrator,  Elizabeth  M. 
Bpeneer,  widow  and  administratrix,  Or- 
laodo  Spencer,  as  administrator  and  heir, 
and  William  M.  Spencer  and  Jared  Spen- 
cer, heirs  of  Chancellor  Spencer,  decessed. 


The  above  defendants,  answering  the  complaint  of  the 
said  plaintiff,  say,  and  each  one  says : 

That  they  have  not  knowledge  or  information  sufficient 
to  form  a  belief  whether  the  said  plaintiff  was  eighty-three 
years  old  on  the  23d  day  of  September,  1849,  or  whether 
a  son  of  said  plaintiff  died  on  or  about  the  15th  day  of 
December,  1846,  leaving  a  widow  and  seven  children,  or 
whether  he  has  a  wife  and  six  children  now  living,  and 
therefore  the  defendants  deny  the  same. 

The  defendants,  further  answering,  say :  that  they  have 
not  knowledge  or  information  sufficient  to  form  a  belief 
whether  the  plaintiff,  in  December,  1846,  had  a  severe 
attack  of  fever  which  confined  him  to  his  house,  and  most 
of  the  tune  to  his  bed,  until  the  month  of  April,  1847* 

The  defendants  deny  that  the  mind  of  the  said  plaintiff, 
from  the  effects  of  such  sickness,  added  to  the  infirmities 
of  age  and  physical  debilities,  became  so  impaired  as  to 
render  him  wholly,  or  at  all,  incapable  of  transacting  his 

'  To  oomplaint  No.  28,  Put  II.,  p.  142,  ante. 
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own  business,  and  to  make  him  wholly,  or  at  all,  depen- 
dent upon  others  for  the  management  of  his  affairs,  and 
that  the  said  plaintiff  has  ever  since  remained,  and  is  now, 
weak  in  body  and  mind,  and  incapable  of  managing  his 
business  affairs  with  adequate  discretion. 

The  defendants  also  deny  that  Chancellor  Spencer  acted 
as  counselor  and  adviser  of  said  plaintiff,  in  most  of  his 
business  transactions,  for  a  long  time  previous  to  his  sick- 
ness, and  that  during  such  sickness  the  said  Chancellor 
acted  as  the  attorney  and  general  agent  of  said  plaintiff, 
in  most  or  all  of  his  business  transactions,  and  exercised 
entire  and  exclusive  control  over  the  same. 

The  defendants  have  not  knowledge  or  information  suffi- 
cient to  form  a  belief  whether  the  farm  referred  to  in  the 
said  complaint  was  worth  $3,500,  which  constituted  the 
whole  property  of  plaintiff,  except  a  small  amount  of  per- 
sonal property,  not  exceeding  enough  to  pay  the  demands 
against  him. 

The  defendants  deny  that  the  said  Chancellor,  designedly 
to  obtain  the  property  aforesaid  of  said  plaintiff  for  little 
or  no  consideration,  with  the  design  aforesaid,  and  the 
better  to  enable  him  to  accomplish  his  purpose,  appeared 
to  take  an  unusual  interest  in  the  welfare  of  the  said 
plaiQtiff,  and  by  flattery  and  various  other  devices,  as  the 
confidant,  adviser  and  attorney  of  said  plaintiff,  acquired 
such  an  undue  influence  over  him  as  to  obtain  and  exer- 
cise entire  control  of  the  mind  and  business  matters  of  the 
said  plaintiff. 

The  defendants  deny  that  the  said  plaintiff,  still  being 
so  enfeebled  and  weak  in  mind,  and  incompetent,  and 
under  the  influence  of  the  said  Chancellor,  was  induced 
and  influenced  by  the  said  Chancellor  to  make  and  execute 
the  writing,  a  copy  of  which  is  annexed  to  the  complaint, 
marked  A. 
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The  defendants,  further  answering,  say,  that  they  have 
not  knowledge  or  information  sufficient  to  form  a  belief 
Whether  the  said  Chancellor,  knowing  that  the  said  plain- 
tiff was  to  be  at  the  village  of  Durham  on  the  19th  day 
of  April,  1847,  where  he  would  be  free  from  the  influence 
of  any  portion  of  his  family  or  friends,  desired  the  said 
plaintiff  to  give  him  a  writing,  expressing  the  terms  upon 
which  he,  said  Spencer,  should  come  to  reside  with  him, 
said  plaintiff,  and  therefore  they  deny  the  same. 

The  defendants  deny  that  the  said  plaintiff  informed  the 
said  Chancellor  that  he  wished  to  have  the  matter  delayed, 
and  that  he  could  come  to  the  plaintiff's  house  at  some, 
future  time,  when  he,  said  plaintiff,  would  give  him,  said 
Chancellor,  a  writing,  as  he,  the  said  plaintiff,  was  then  so 
feeble  in  body  and  mind,  that  he,  said  plaintiff,  felt  unable 
to  make  any  writing  understandingly,  and  so  informed 
said  Chancellor. 

The  defendants  also  deny  that  the  said  Chancellor  there- 
upon stated  to  said  plaintiff,  that  he,  the  said  Chancellor, 
would  be  liable  to  censure  if  he  should  do  it  himself,  at 
the  plaintiff's  house,  and  that  he,  the  said  Chancellor, 
would  pay  the  whole  expense-,  and  if  the  said  plaintiff 
was  dissatisfied  with  any  part  of  said  agreement,  he,  said 
Chancellor,  would,  at  any  time  thereafter,  modify  or  alter 
it  as  the  said  plaintiff  might  wish. 

The  defendants  also  deny  that  the  plaintiff,  being  weak 
and  feeble,  as  above  mentioned,  was  thereby  induced  by  the 
said  Chancellor  to  execute  the  writing  above  referred  to, 
believing  that  any  alterations  would  be  made  at  any  time 
thereafter  upon  said  plaintiff's  request. 

The  defendants  also  deny  that  said  plaintiff  afterwards 
learned  and  understood  the  effect  and  meaning  of  the  said 
writing,  which  was  to  deprive  him  of  adequate  means  of 
support  for  himself  and  family,  and  that,  for  comparatively 
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no  consideratioii,  the  said  farm  was  leased  to  the  said 
Chancellor  during  the  life  of  the  said  plaintiff,  and  after 
the  decease  of  the  said  plaintiff,  to  the  said  Chancellor  and 
his  heirs  forever,  thus  disinheriting  his  remaining  children, 
being  equally  needy,  and  having  equal  claims  upon  the 
bounty  of  the  said  plaintiff 

The  defendants  have  not  knowledge  or  information  suffi- 
cient to  form  a  belief  whether  the  said  plaintiff  frequently 
requested  the  said  Chancellor  to  change,  alter  or  surrender 
up  the  said  writing. 

The  defendants  also  deny  that  the  said  defendants,  Or- 
lando and  Jared,  have  cultivated  the  said  farm  in  so  unfar- 
merlike  and  negligent  a  manner  as  to  leave  the  said 
plaintiff  very  inadequate  means  of  support,  and  that  they 
have  ill-treated  the  said  plaintiff,  with  the  said  Chancel- 
lor's approbation,  while  residing  on  the  said  farm. 

The  defendants  deny  that  the  said  plaintiff  never  had 
any  intention  of  giving  the  said  Chancellor,  his  heirs,  or 
either  of  them,  any  greater  sum  than  to  his  other  children, 
and  that  he  never  had  any  intention  to  divest  himself  of 
the  control  of  his  farm  aforesaid,  and  that  at  the  time  of 
making  the  said  writing,  he  was  so  enfeebled  in  body  and 
mind  that  he  did  not  fully  comprehend  and  understand  the 
terms  of  the  same,  and  that  the  same  was  the  act  of  the 
said  Chancellor,  and  not  of  the  said  plaintiff,  and  was  the 
effect  of  an  undue  influence  exercised  by  the  said  Chancel- 
lor on  the  enfeebled  intellect  of  the  said  plaintiff. 

But  the  defendants,  further  answering,  say,  that  on  the 
contrary  thereof,  the  said  contract  was  executed  by  the 
said  plaintiff,  freely  and  voluntarily,  and  while  he  was 
fully  competent  to  execute  the  same.  That  the  plaintiff 
fully  understood  the  effect  and  meaning,  &c.,  &c*,  [^setting 
up  various  affirmative  tnatters'l. 

L.  TREMAIN, 

Defendants*  Attorney. 
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( No.  10.  ) 

Counter  statement  in  complaint^  with  general  denial  of  alle^ 

gations  inconsistent  therewith?- 

Title  of  the  Cause. 

The  defendanti  in  answer  to  the  plaintiff's  complaint, 
alleges: 

That  the  agreement  referred  to  in  said  complaint,  and 
the  only  agreement  on  the   subject  made  between  the 

plaintiff  and  the  defendant,  was  made  on  the day  of 

,  in  and  by  which  agreement  it  was  mutually  agreed 

between  the  plaintiff  and  defendant,  that,  &c.,  [setting 
^orth  the  counter  statement']i  and  not  as  in  said  complaint 
alleged. 

'  Merely  m^ing  a  counter  statement,  or  givirg  a  different  Tenion 
of  the  matter  from  that  contained  in  the  complaint,  without  denying 
the  allegations  thereof,  is  not  speciflcallj  controrerting  such  allega- 
tions. (Wood  V.  Whiting,  General  Term,  21  Barb.,  190.)  The  plain- 
tiff's allegations,  therefore,  will  be  deemed  admitted,  unless  put  in  is- 
sue bj  some  such  general  or  by  a  direct  specific  denial.  The  above  form 
is  frequently  adopted,  being  usually  inserted  at  the  end  of  an  answer, 
by  way  of  caution.  I  am  not  aware  of  any  adjudicated  case  which 
determines  or  indicates  how  far  it  may  be  available  in  an  answer 
containing  no  other  denial  of  the  hctB  attempted  to  be  put  in  issue. 
The  better  and  safer  course  seems  to  be,  to  put  the  plaintiff's  allega- 
tion at  issue  by  a  direct  specific  denial,  and  then  set  forth  the  counter 
statement  or  explanatory  matter,  as  for  example,  '*  The  defendant 
denies  that  he  made  the  agreement  set  forth  in  the  plaintiff '*s  com- 
plaint^  btU  aUsges  that  in  and  by  the  agreement  referred  to^  and 
which  was  the  only  agreement  made  between  the  plaintiff  and  defen- 
dantj  on  the  subject^  it  was  agreed^^^  hc.^  hc.\  or  to  pursue  the  form 
heretofore  used  in  equity  pleadings,  ^  The  defendant  denies  that  he 
made  the  agreement^  ^c,  further  or  otherwise  than  as  herein  stated^ 
that  is  to  say,^^  Slc.  (See  Pleadings^  446,  447.) 


544  PRECEDENTS  OF  PLEADINGS. 

That  the  defendant}  [stating  if  necessary  any  matter  of 
ixschargt^ 

And  the  defendant  denies  each  and  every  allegation,  in 
■aid  complaint  contained,  inconsistent  with  the  foregoing 


(No.  11.) 


AsL  anstoeTf  containing  various  forms  ofspecyic  denial  joined 
with  counter  statements  or  explanatory  matter,  to  a  com- 
plaint stated  by  paragraphs.^ 

SUPERIOR  COURT— CiTT  of  New- York. 


Go«  S.  Baehanaii  and  Chaaooej  Kilmer 

John  Campbell  and  AQgoatine  Smith,  im- 
pleaded with  Arthur  Morrell  and  John 
CHara. 


First.  The  defendants,  John  Campbell  and  Aagustine 
Smith,  answer  the  complamt  of  the  plaintiffs  in  this  action, 
80  far  as  the  same  relates  to  them,  and  deny  any  know* 
ledge  or  information  thereof  sufficient  to  form  a  belief  as 
to  the  allegations  in  the  first,  second  and  third  subdivisions 
of  said  complaint,  except  such  information  as  in  said  com- 
plaint itself  is  contained,  and  therefore  deny  the  same 
severally. 

Second.  And  further  answering,  the  said  defendants 
aver  [  alleging  various  matters  by  way  of  counter  statement 
to  the  allegations  in  subdivision  four  of  the  complaint'],  and 

'  Adapted  from  the  answer  to  Complaiiit  No.  29,  Part  11.,  ante,  p. 
147. 
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they  deny  each  and  every  allegation  in  the  said  complaint 
contained^  inconsigtent  therewith. 

Third.  And  further  answering,  the  said  defendant  deny, 
upon  information  and  belief,  ^  that  the  said  Morrell  failed 
in  business  and  stopped  payment  about  the  month  of  Octo- 
ber, 1852 ;  and  they  expressly  deny  each  and  every  other 
allegation  in  the  fifth  subdivision  of  the  plaintiffs'  complaint 
contained. 

Fourth.  And  further  answering,  the  said  defendants  deny 
each  and  every  material  allegation  in  subdivision  six  of 
said  complaint  set  forth.  They  allege  that  Isetting  forth 
varioui  mattersj  explanatory  or  by  way  of  counter  statement 
and  defence  ]• 

Fi/ih.  And  further  answering,  the  said  defendants  ex- 
pressly deny  each  and  every  allegation  in  subdivision  seven 
in  said  complaint  contained,  so  far  as  the  same  relates  to 
them  or  either  of  them ;  and  they  expressly  deny  each  and 
every  material  allegation  in  said  complaint  contained,  so 
far  as  the  same  relates  to  them  or  either  of  them,  which 
tl^ey  have  not  hereinbefore  answered,  admitted  or  denied.' 

LAWTON  &  LABNED, 
Attorneys  for  John  Campbell  and  Augustine  Smith* 

^  A  denial  upon  information  and  belief  aeems  to  be  one  of  the  forms 
of  denial  allowed  bj  the  Code.  The  cases  in  which  it  maj  properly 
be  naed  are  pointed  out  bj  Justice  Harris,  in  Edwards  v.  Lent,  8 
How.,  28 ;  Pleadings,  437,  et  seq, 

*  This  is  not  a  nsoal  form  of  denial,  and  it  may  be  doubted  whether 
it  can  be  properly  used  or  made  arailable  in  ordinary  cases,  inasmuch, 
as  it  is,  as  a  general  rule,  unnecessary,  to  say  the  least,  and  perhaps 
improper  to  insert  in  the  answer  formal  admissions  of  particular  alle- 
gations in  the  complaint  ( see  ante,  p.  29,  and  note  ),  which  must  be 
done  in  order  to  render  such  a  form  of  denial  pertinent  or  applicable. 
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(  No.  12. ) 
Specie  deniala  and  afirmaUve  matter  set  up  in  a  iefeftce.^ 


SUPEBIOR  (X)URT— Cnr  of  New-Tobk. 


John  Lyon  and  Stewart  S.  EUff 
Bwjamm  BloMom  and  CharlM  A.  BloMom. 


The  defendaats,  in  answer  to  the  plaintifib'  complaint, 
deny: 

First.  That  said  Wright  and  Barney  were  onable  to 
agree,  or  that  they  at  any  time,  pursuant  to  the  require- 
ments of  said  instrument,  selected  Robert  White  as  a 
third  and  disinterested  party  in  the  said  appraisement. 

They  deny  that  said  White  and  Wright  did  agree  that 
the  value  of  the  said  property  was  $2,560. 

As  to  the  writing  in  said  complaint  contained,  purport- 
ing to  be  an  appraisement  of  said  property,  ogned  by 
Wright  and  White,  defendants  say  that  they  have  no 
knowledge  or  information  thereof  sufficient  to  form  a  belief, 
and  deny  that  the  same  was  ever  executed  by  them  as 
appraisers  or  arbitrators  under  said  agreement. 

Second.  Defendants,  for  a  further  answer,  say,  that  said 
White  was  never  selected  under  and  pursuant  to  the  terms 
of  said  agreement  by  said  Wright  and  Barney,  and  that 
said  White  had  no  autiiority  to  act  in  the  premises. 

That  the  said  paper,  purporting  to  be  an  appraisal  by 
said  Wright  and  White,  was  drawn  up  by  one  of  the 
plaintiffs,  and  that  the  same  was  not  signed,  nor  was  said 
appraisal  made  at  any  meeting  of  the  appraisers  or  arbi- 

1  To  Complaint  No.  50,  Part  m.,  aiilc,  p.  44d. 
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traioiB  named  in  said  agreement  or  flubmission,  and  that 
the  same  is  void^ 

That  said  Wright  and  Barney  had  never  determined 
that  they  could  not  agree  at  the  time  of  the  alleged 
appointment  of  the  said  White ;  and  that  said  Wright  and 
Barney,  at  their  last  meeting,  as  said  appraisen  or  arbi- 
traton,  parted  with  the  intention  of  again  meeting  on  the 
subject  of  said  award  and  appraisal,  and  that  without  any 
such  meeting  or  notice  thereof,  and  in  the  absence  of  said 
Barney,  said  appraisal,  set  forth  in  plaintifb'  complaint, 
was  agreed  upon  and  signed. 

BEEBE,  DEAN  &  DONOHUE, 

Defendanti  Auameys. 


( 2. )  AmwKBS  nr  Abatkhsht  ov  thk  Aonoir. 

(  No.  13. ) 

jinother  action  impending  far  the  same  cause*^ 

Tide  of  the  Cause. 

The  defendant,  in  answer  to  the  plaintiff's  complaint, 
•ays: 

^  It  doM  not  jet  Mdm  to  bo  ootirely  lettled,  whotlier  matter  ia 
oboteme&t  of  tho  aetton  nutj  bo  ploadod  with  matter  in  bor.  Tho 
bettor  opinion,  bowoTor,  leems  to  be,  that  it  cannot,  and  the  caao  of 
Gardiner  v.  Olark  (5  How^  440)  is  regarded  aa  fbraiahing  the  correct 
rale  OB  this  snljeet  (See  aathorltiea  dted,  PleadinffSj  dS7, 888 ;  also 
Toorhies'  Code,  6th  ed.,  p.  176.)  In  Zabriskie  v.  Smith  (3  Ker., 
322),  the  ease  of  Gardian  v,  Olaric  is  cited  with  approbation ;  and 
ainoe  then  the  same  doctrine  has  been  applied  both  at  Qeneral  and 
Special  Term,  and  a  defence  in  abatement,  joined  with  an  answer  in 
bar,  strock  oat  <ji  the  answer,  on  motion.  (Van  Boskirk  v.  Roberts, 
14  How.,  61,  vsferring  to  Smith  v.  Orampton,  Cajnga  Goneial 
Term,  ibid.,  p.  64.) 
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That  before  the  o<mimenoeineiit  of  this  action  the  plain- 
tiff commenced  a  suit  against  this  defendant  in  the  So- 
preme  Court  apon  the  same  promissory  note  set  fortih  in 
the  complaint  in  this  action,  [  or  tofuUever  eUe  the  subject 
of  the  action  may  ie,  ipecy^ing  u,]  and  that  the  parties  in 
this  and  the  former  action  are  the  same,  and  said  action 
so  brought  and  prosecuted  u  still  pending  in  said  court 
and  undetermined. 


(No.  14.) 


^.  i 


Non-joinder  of  a  party  defendant. 

Tide  of.  the  Came. 

The  defendant,  in  answer  to  the  plaintiff's  complaint  in 
this  action,  says : 

That  the  agreement  mentioned  and  set  forth  in  said  com- 
plaint, if  any  such  was  ever  made,^  was  made  by  the  said 
defendant  jointly  with  one  E.  F.,  who  is  still  living,  at 
the  city  of  Albany,  and  not  by  the  defendant  alone.* 

'  Hypothetical  pleadings  are  not  allowed  |  tliat  is,  where  an  enthe 
allegation,  constitating  a  portion  of  the  rabfect  matter  of  the  com- 
plaint or  defenoe,  is  hypotheticallj  stated,  it  is  had.  But  where  a  mers 
hypothetioal  or  qoaliiying  expression  is  connected  with  a  positiTe  state- 
ment of  hct,  by  way  of  defenoe  (as  above),  sndi  ionn  of  pleading  is  not 
objectional,  and,  indeed,  cannot  be  strictly  celled  hypothetical  plead- 
ing.   (See  this  principle  discussed  in  cases  dted,  Pleadinge,  529-^2.) 

*  As  to  the  proper  parties  defendants  in  an  action  on  contrset,  see 
PUadin^y  161,  ei  eeq.  The  answer  shonld  not  only  allege  the  feet 
of  there  being  another  joint  contractor  living,  but  shonld  point  him 
out  by  name.  If  a  defendant  insists  that  his  liability  is  joint,  and 
that  others  who  are  jointly  liable  with  him  should  be  joined  in  the 
action,  he  must  not  only  plead  the  non-joinder,  but,  in  so  doing,  must 
point  out  in  his  answer  all  thoee  who  he  claims  shonld  be  parties  de- 
liKida&t  (Fowler  «.  Kennedy,  2  Abbott,  351.) 
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(  No.  16. ) 
Ntmrjovnder  of  a  party  plaintiff} 

Tide  of  ike  Catue. 

The  defendants,  in  answer  to  iiie  plaintiff's  complaint  in 
this  action,  say: 

That  at  the  time  of  the  alleged  sfile  and  delivery  of  the 
goods  mentioned  in  said  complaint,  one  James  C.  Jones 
was  a  partner  in  thesaid  firm  of  Briggs  &  Howard,  of  which 
said  plaintiffi  were  members,  and  that  the  said  Jones  ib  still 
living  at  the  city  of  New- York,  and  said  alleged  sale  and 
delivery,  if  made  at  all,  was  made  jointly  by  said  plamtiffii 
and  said  Jones  to  defendant,  and  not  by  said  Jones  alone.^ 


(No.  Id.) 


JTuU  the  plaint^  it  a  married  woman.* 

Title  of  the  Caute. 

The  defendant,  in  answer  to  the  plaintiffs'  complaint  in 
ibis  action,  sAjn : 

*  A  mortt  dormut  ptrtner  most  now  be  Joined  is  a  jertj  ptsintiff ; 
sndthsniie  in  that  Tsspaei  has  been  cfaangod  hy  theOode.  (Seoorv. 
Kalkr,  ^Dosr,  416;  and  tee  No.  9,  PartnL,  on^  p.  368.) 

*  This  answor  is  not  anulahle  in  oases  where  a  named  woman  sues 
In  nspeet  to  her  aepaimte  property.  In  all  snoh  oases  ahe  maj  now 
SOS  akme^  and  without  any  next  friend  or  g;iiardhuB«  (See  114  Oode» 
as  amended  hy  set  of  1867,  joL  O,  p.552.) 
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That  the  said  plaintiff,  at  the  time  of  the  oommence- 
ment  of  this  suit,  was  and  still  is  married  to  one  J.  F., 
then  and  still  her  husband,  and  who  is  living  at  the  town 
of  Bern,  in  Albany  county. 


( 8. )  MisosixiJisous  DBFBHsiyi  Akswbhs. 

(No.  17.) 

GeneraJ  denial  by  one  defendantt  toith  itattUe  qflimiuuions 
payment^  and  demand  extinguished  hy  judgment  obtained 
in  Qfiother  $tate} 


SUPERIOR  COURT  —  Cut  op  New- York. 


Henry  SaycUin,  Jr.,  Almet  B«ed  and  Daniel 

R.  Bnjdam 

offL  ^ 

George  W.  Girtj,  impleaded  with  William 

B.  Barber  and  othen. 

The  defendant,  George  W.  Girty,  one  of  the  defen- 
dants in  the  above  action,  impleaded,  ftc,  for  separate 
answer  to  the  plaintiffi'  complaint : 
FireU  Denies  each  and  every  allegation  in  said  complaint 
Second.  And  the  said  defendant,  for  a  second  and  farther 
defence,  alleges,  that  no  action  has  accmed  to  the  said 
plaintiffii,  by  reason  of  the  matters  mentioned  and  set  forth 
in  the  said  complaint,  at  any  time  within  six  years  next 
previous  to  the  commencement  of  this  action.' 

^  To  Oompbunt  No.  6,  Part  m.,  on^e,  p.  362. 

'  The  statute  of  limitationfl  in  an  action  on  contract  ntaj  also  be  # 
pleaded  in  this  form : 

''  That  the  plaintiff  ought  not  to  have  or  maintain  this  action  against 
him,  because  he  saja  that  he  did  not,  at  any  time  within  nx  yean 


DEFEN8IVB  ANSWEB&  551 

Third.  And  the  said  defendant,  for  a  third  and  farther 
defence  to  the  said  complaint,  aUeges,  that  the  debt  to  re- 
eorer  which  this  action  is  brought  was,  on  or  about  the 
5th  day  of  June,  1852,  fully  paid  and  satisfied.^ 

Fourth.  And  the  said  defendant,  for  a  iourth  and  further 
defence  to  said  action,  alleges,  that  heretofore  and  after 
the  payment  by  the  said  plamtifis  of  the  bills  of  exchange 
mentioned  in  the  said  complaint,  to  wit,  in  the  September 
term  of  the  court  hereinafter  named,  and  on  or  about  the 
Idth  day  of  February,  in  the  year  1848,  the  said  plain* 
tiff  caused  a  suit  to  be  commenced  in  the  St.  Louis  Court 
of  Common  Pleas,  within  and  for  the  county  of  St  Louis, 
in  the  State  of  Missouri,  against  the  defendant,  William 
B.  Barber  alone,  for  the  purpose  of  recovering  the  debt 
alleged  by  said  plaintiffi  to  be  due  to  them  by  reason  of 
the  aforesaid  payment  of  the  aforesaid  bill  of  exchange, 
and  certain  other  debts  alleged  by  said  plaintiffs  to  be  due 
to  them  fiom  said  Barber ;  that  the  said  court  haying 
jurisdiction  of  the  subject  matter  of  said  suit,  and  having 
acquired  jurisdiction  over  the  said  Barber  by  the  due  ser- 
vice upon  him  of  its  process,  such  proceedings  were  there- 
next  before  the  oommencement  of  this  action,  undertake,  promise  or 
agree  to  pay  to  the  said  plaintiff  the  said  sum  of  monej  for  which  he 
prajB  judgment  in  his  said  cfxnplamt,  or  any  part  thereof." 

^  It  seems  now  to  be  well  settled  that  a  defence  of  payment  cannot 
be  prored  nnder  a  general  denial,  but  must  be  pleaded  like  the  defence 
of  usury,  and  award  made,  Itc,  fcc  (Field  v.  Mayor  of  New-Tork, 
2  Selden,  189 ;  Brazil  v.  Isham,  2  Kern.,  9;  New-Tork  Central  In* 
aurance  Oompany  v.  Xat  Pro.  Insurance  Oompany,  20  Barb.,  468 ; 
and  cases  dted  in  PUadingMy  454-477.)  And,  indeed,  it  is  held  that 
a  general  denial  merely  puts  the  plaintiff  upon  proof  of  his  case,  and 
that  the  defendant  cannot  introduce  endence  of  any  defence  not 
pleaded,  whether  the  defence  be  payment,  fraud,  duress  or  anything 
else  going  to  show  the.  cause  of  action  discharged  or  origiaally  Toid. 
(See  Teader  v.  Goum,  5  Ihier,  389.) 
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Upon  in  the  said  suit  had,  that  afterwards,  and  on  tiie  31st 
day  of  October,  in  the  year  last  aforesaid,  the  said  plain- 
tifEs,  by  the  consideration  and  judgment  of  said  court,  re- 
covered against  the  said  Barber  the  sum  of  $6,415.10,  in 
which  was  included  the  debt  due  from  Barber,  Qirty  and 
Doran,  the  defendants  herein,  to  the  said  plaintifGi^  <m 
account  of  the  payment  by  said  plaintifEs  of  the  bill  of 
exchange  mentioned  in  the  complaint  herein.  And  the  said 
defendant  further  alleges  that  the  cause  of  action,  specified 
in  the  complaint  herein,  is  the  same  identical  cause  of  s^ 
tion  with  a  portion  of  those  on  account  of  and  by  zeason 
j^f  which  the  said  plaintiffs  recovered  the  sum  last  afore- 
said in  the  court  last  aforesaid ;  and  that  the  plaintifis  in 
this  action  are  the  same  as  the  plaintiffi  in  the  said  suit  in 
the  said  court  of  Missouri,  and  that  William  B.  Barber, 
the  defendant  herein,  is  the  same  person  with  the  said 
Barber,  the  defendant  in  the  said  suit  in  said  State  of 
Missouri.^ 

^  A  defendant  maj  set  oat  m  many  defences  aa  he  may  hare ;  each 
defence,  howerer,  should  be  complete  in  itself^  without  reference  to 
others,  and  be  an  answer  to  the  cause  of  action  to  which  it  is  addressed. 
(Spencer  «.  Babcock,  22  Bad).,  335 ;  Bridge  «.  Payson,  5  Sand.,  20O; 
Brown  v,  Rycfcman,  12  How.,  314.)  It  is  said,  howerer,  that  he 
cannot  plead  inconsistent  defences,  that  is,  he  cannot  plead  two  de- 
ibnces,  one  of  which  must  necessarily  be  felse.  Within  this  rule  he 
is  allowed  to  deny  the  speaking  of  words,  and  at  the  same  time  justify 
in  an  action  of  shuider,  for  both  answers  may  be  trtie,  and  therefoce, 
the  defences  are  not  inconsistent.  (Hollenbedc «.  Glow,  9  How,  290; 
and  see  on  this  sulject,  Pleadingt,  518-524.)  It  has  been  held  that 
a  general  denial  and  a  defence  of  tender  before  suit  brought  are  incon- 
sistent defences  and  cannot  be  pleaded  togetlier.  (Livingston  «.  Hacri- 
son,  2  E.  D.  Smith's  R.,  197.)  But  within  the  rule  hi  HoUenbeck  «. 
Obw  (9Upra)f  such  defences,  it  seems,  are  not  necessarily  inconsis- 
tent)  for  both  may  be  true.  In  such  case,  howeTer,  tlie  defendant 
must  pay  the  money  into  court,  or  he  loses  the  benefit  of  his  defence 
(ibid.)*,  and  it  has  been  ^recently  held  that  it  must  be  so  pleadedi 
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(No.  18.) 

In  an  actum  far  damages  far  breach  of  contract  to  eeU  raU^ 
road  stock  f  defence  thai  sale  was  a  stodt^'obbing  transac- 
tion^  and  void^ 

SUPERIOR  COURT  —  Crrr  of  New- Yobk. 


Charles  Oould 
JMim  \  McGartj. 


The  defendant,  in  answer  to  the  complaint  of  the  said 
plaintiff,  Bays: 

That  the  said  contract  for  the  sale  of  said  shares  by  the 
defendant  to  the  plaintiff  was,  as  the  plaintiff  well  knew, 
a  stock-jobbing  transaction,  made  by  and  between  the 
plaintiff  and  defendant  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  that,  at  the  time  of  the 
making  of  said  contract,  he,  the  said  defendant,  was  not 
in  the  actual  possession  of  the  certificates  or  other  evi* 
dence  of  such  shares  of  the  capital  stock  of  the  New- York 
and  Erie  Railroad  Company,  so  contracted  for,  nor  was 
he  otherwise  entitled,  in  his  own  right,  nor  was  he  duly 
authorized  by  any  person  so  entitled,  to  sell  or  transfer  the 
said  certificates  or  other  evidence  of  the  said  shares  of 
said  capital  stock  so  contracted  for ,  by  reason  whereof  said 


otherwise  the  tctosl  paTment  of  money  into  eonrt  IsmutTailing  to  pro- 
tect the  defimdsntsgsinst  a  Judgment  for  the  amount  sndoosts.  (Van 
yelkenboii^'s  Bzecaton  «.  Yen  Scbasek,  General  Tenn,  fourth  dis> 
triot,  September,  1857,  not  reported.)  The  tender,  therefore,  is  in 
point  of  fret  an  admission  of  the  caoee  of  action  to  that  amount,  and 
the  plaintiff  is  entitled  to  the  sum  paid  into  court,  whether  lie  aotoaUj 
had  a  cause  of  action  against  the  defendant  or  not. 

t  To  Oomplidnt  No.  49,  Part  HI^  ante^  p.  441 

70 


1 
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oontnct  was  oontrary  to  the  statate  in  such  case  made 
and  provided,  and  was  aad  is  wholly  void.  And  the  de- 
fendant denies  that  there  was  any  sale  by  the  defendant 
to  the  plaintiff,  or  any  purchase  by  the  plaintiff,  of  said 
one  handled  shares  of  sud  ciq[dtal  stock,  otherwise  or 
further  than  said  contract  for  the  sale  thereof. 


(No.  10.) 


By  canmtm  carrier;  denictU,  wuh  itfence  that  the  lau  toot 

caused  by  inevitahle  accident^ 

SXJPREME  COtRT. 


Hdiirjr  WJbite 
Aaron  Van  Kirk  and  Saimie]  Aihton. 


These  defendants,  Aaron  Van  Eirk  and  Samuel  Ashton, 
in  answer  to  the  plaintiff's  complaint  herein : 

First.  Deny  that  on  or  about  the  Ist  day  of  May,  1854, 
or  at  any  other  time,  these  defendants  were,  in  connection, 
the  owners  of  the  said  schooner  Benjamin  Browning,  but 
ayer  that  the  said  defendant,  Samuel  Ashton,  was  at  tiiat 
time  and  still  is  the  sole  owner  thereof,  and  deny  that  the 
said  defendant,  Aaron  Van  Eirk,  at  the  time  in  that  behalf 
stated  in  said  complsdnt,  or  at  any  other  time,  ran  the  said 
schooner  in  company  with  the  said  Samuel  Aditon,  or 
that  they  each  shared  in  the  profits  and  losses  thereofl 
But  they  say  that  the  said  Aaron  Van.  Eirk  ran  the  same 
on  his  own  individual  account,  he  paying  the  said  Samuel 
Ashton  a  compensation  for  the  use  of  the  said  schooner ; 

1  To  Compbdnt  No.  55,  Part  m^  anie^  p.  457. 
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the  said  Sanmel  Ashton  having  no  agency  in  or  control 
over  the  bunnefls  done  by  the  same* 

Second.  And  these  defendants  deny  that  they  did  on  the 
lat  day  of  May,  1864,  or  at  any  other  time,  at  Albany 
or  elsewhere,  as  commcm  carriers  or  otherwise,  recdve 
fiom  the  said  plaintiff,  weU  conditioned  or  otherwise,  the 
barley  malt,  or  any  part  thereof,  mentioned  in  said  com- 
plaint, to  be  carried  or  transported  by  them  on  said 
schooner,  by  the  inland  or  canal  route,  or  by  any  other 
route,  firom  Albany,  New^Tork,  to  Baltimore,  in  the 
State  of  Maryland,  there  to  be  delivered  to  the  said  plain* 
tiff,  as  alleged  in  the  said  complaint,  or  otherwise. 

Thiri.  These  defendants,  further  answering,  say,  thqr 
have  no  knowledge  sufficient  to  form  a  belief  as  to  the 
value  of  said  barley  malt,  the  injuries  or  damage  thereto» 
or  the  insurance  effected  thereon  by  said  plaintiff;  thqr 
therefore  deny  each  and  every  allegation  in  that  behalf 
stated  in  said  complaint. 

Fwtrilu  And  these  defendants  deny  that  they  were  in 
any  manner  engaged  together  in  the  transportation  of  the 
said  barley  malt,  upon  any  route  whatever,  or  fiom  any 
place  to  any  other  place  whatever,  or  that  by  their  car^ 
lessness  or  negligence  the  said  barley  malt  was  in  any 
manner  injured,  or  that  thereby  the  said  plaintiff  has  been 
damnified  to  any  amount  whatever. 

F^h*  And  these  defendants,  for  a  further  and  separate 
defence  herein,  say,  the  said  Aaron  Van  Kirk,  upon  his 
own  knowledge,  and  the  said  Samuel  Ashton,  upon  his 
information  and  belief,  that  the  said  Aaron  Van  Eirk  alone 
received  the  said  barley  malt  and  undertook  its  transporta- 
tion fiom  the  said  city  of  Albany  to  the  said  dty  of  Balti- 
more, and  agreed  to  deliver  the  same,  at  the  port  of  Bal- 
timore, to  the  said  plaintiff,  or  his  assigns,  in  good  order, 
dangers  of  the  seas  alone  excepted;  but  that  there  was 
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not  opon  its  reoeption»  or  at  any  other  time,  any  agree- 
ment made  by  or  between  the  said  defendants,  or  either 
of  them,  and  the  said  plaintiff,  by  which  the  said  barley 
malt  was  to  be  transported,  as  aforesaid,  npon  any  par- 
ticular route;  but  it  was  left  to  the  election  of  the  said 
Van  Kirk  to  take  any  of  the  usual  routes  upon  said  voyage, 
and  that  he  took  the  butland  or  ocean  route,  that  being 
the  most  usual  route,  and  one  that  he  mig^t  lawfully  take 
in  the  transportation  of  the  said  barley  malt  under  his 
agreement  for  the  transportation  thereof,  as  aforesaid ;  and 
that  upon  said  voyage,  while  in  the  waters  of  the  Atlantic 
ocean,  the  said  schooner  then  being  well  manned,  staunch, 
and  in  good  conditi<m,  with  the  said  barley  malt  thereon, 
was  met  with  a  violent  storm,  in  and  by  which  the  said 
1;Mrley  malt  was  wet  and  injured,  and  that  the  injbry  was 
occasioned  wholly  by  the  act  of  God,  arising  firom  the 
dangers  of  the  seas,  excepted  in  said  agreement,  and  with- 
out the  fituilt  of  the  said  defendants,  or  either  of  them,  or 
any  pawn  in  charge  of  the  said  schooner,  and  could  not 
haYe  been  prevented  by  any  human  practice,  agenqr  or 
foresight,  which  is  the  same  injury  whereof  the  said  plain-* 
tiff  h^th  in  his  complaint  complained  against  these  drfen- 
dants. 

PIEBSON,  BEACH  &  SMITH, 

DrfenAoMt^  Attomejfi. 


DEFEKSrVB  AN0WXB8.  557 


( No.  20. ) 

9 
t 

By  a  common  carrier;  general  denial^  with  defence  of  special 
contract,  by  which  plai$ajff  aaumed  certain  rieks  of  ifgury 
to  the  property  delivered.^ 

SUPREME  COURT. 


Jamts  H.  Foitor  and  Henr/  H.  ICannshan 
The  N«w*Tork  Central  ]Uilioe4  Gompeiiy. 


First.  The  answer  of  the  defendants  in  this  action 
denies  each  and  eveiy  allegation  in  the  complaint  in  this 
action  contamed. 

Second.  And  for  a  further  answer  and  defence  to  the 
several  causes  of  action  in  said  complaint  stated,  the  said 
defendants  say,  that  the  cattle  in  said  complunt  men> 
tioned,  delivered  to  the  said  railroad  company,  as  therein 
mentioned,  were  so  delivered  by  the  said  ]||pdntiffi9,  and 
received  by  the  said  company,  to  be  transported  from 
Buffalo  to  Albany,  under  and  by  virtue  of  a  special  con- 
tract, made  and  entered  into  by  and  between  said  plain- 
tiffs and  said  company,  and  not  otherwise,  whereby  the 
said  company  agreed  to  send  five  cars  of  live  cattle,  for 
the  said  plamtiffis,  fit>m  Buffalo  to  Albany,  the  cattle  to  be 
loaded  by  the  owners  thereof,  or  their  agent,  such  owners 
or  agent  selecting  the  cars,  and  directing  as  to  the  nnmber 
in  each  car,  and  assuming  the  whole  risk  as  to  the  num- 
ber in  each  car ;  and  it  was  made  an  express  condition  in 
and  by  said  contract  that  there  should  be  no  kind  of 
liability  on  the  part  of  the  said  company  for  any  damages 

'  The  oompUunt  to  which  this  is  ta  answer,  ii  similar  to  No.  84^ 
Psrt  m.,  onto,  p.  619. 
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or  mjtuy  which  might  arise  from  said  cattle  being  onrolj, 
disorderly,  or  from  kicking,  hooking,  crowding  or  getting 
cast  or  thrown  down  while  the  cars  were  on  the  track. 

And  the  said  defendants  aver,  that  the  said  company 
performed  all  the  conditions  of  said  contract  on  their  part,^ 
and  that  whatever  injury  accrued  to  said  cattle  was  occa- 
sioned  by  and  through  the  carelessness,  want  of  skill  and 
negligence  of  the  said  plaintiflGs,  their  agents  or  servants, 
and  by  too  large  a  number  of  cattle  being  put  into  each 
car,  and  by  said  cattle  being  unruly,  disorderly,  kicking, 
hooking,  crowding  and  getting  cast,  whereupon  the  defenr 
danU  claim  and  insist  they  are  in  no  way  liable  for  the 
alleged  injury? 

0.  H.  PALMER, 

Defendants^  Attorney. 

^  As  to  pleading  the  performanoe  of  oonditionB  precedent,  see  anJte^ 
p.  442,  note. 
*  This  aUegation  is  superfluous. 
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(  No.  21. ) 

By  comnum  carrier;  ieparate  antwen  to  several  cawei  qfao- 
tian  united  in  same  complaiTUf  a$  to  Jint  caute  of  action, 
a  judgment  recovered  for  iame  demand,  and  denial  of 
negligence,  ^^c,  0  the  residue} 

SUPREME  COUET. 


PhineM  Sent 
Th«  Hudson  BiT«r  Bailroad  ComiMny. 


First.  The  defendants,  in  answer  to  the  first  cause  of 
action  in  said  complaint  stated,  aver,  that  in  the  month  of 
March,  1853,  and  cm  the  S3d  day  thereof,  the  said  phuntiff 
commenced  an  action  against  these  defendants,  for  the 
same  identical  cause  of  action  first  stated  in  the  com- 
plaint herein,  in  the  justices'  court  of  the  city  of  New- 
York,  for  the  second  judicial  district,  before  Bartholomew 
O'Cionner,  Esq.,  justice,  by  the  service  of  a  summons  on 
them  on  that  day,  and  returnable  before  said  justice  on  the 
25th  of  the  same  month ;  that  these  defendants  appeared 
before  said  justice  on  add  tetam  day,  and  i«ae  was  then 
and  there  joined  between  the  said  parties  thereto,  and  the 
trial  thereof  adjourned  to  the  29th  day  of  March,  1853 ; 
that  on  the  day  last  aforesaid,  the  said  parties  appeared 
before  said  justice,  and  said  cause  was  then  and  there  fully 
tried  upon  the  merits,  before  said  justice,  and  submitted 
to  him,  and  he  thereafter,  and  on  the  2d  day  of  April, 
1853,  duly  rmdered  judgment  in  ikyoft  of  these  defendants 
against  said  plaintiff.  These  defendants  further  say,  that 
court  was  and  is  a  court  of  competent  jurisdiction, 

*  To  Comphint  No.  85,  Part  UL,  asUe,  p.  52S. 
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both  of  the  parties  and  of  the  subject  of  said  action,  and 
that  said  judgment  has  never  been  appealed  from,  reyersedi 
modified  or  vacated ;  to  which  judgment  and  the  proceed- 
ings thereon  these  defendants  refer. 

Second.  To  the  second  cause  of  action  in  said  complaint 
contained,  the  defendants  deny  that  they  received,  in  the 
city  of  New-Tork  or  elsewhere,  the  one  hundred  and  eighty- 
two  sheep  pelts,  referred  to,  to  be  delivered  to  the  plaintiff  at 
Albany,  in  a  good  condition  and  in  good  order,^  or  that  the 
tame  were  of  the  value  of  $600 ;  and  they  further  deny  that 
they  detained  them  in  their  can  until  said  pelts  became 
rotten  and  worthless,  or  that  through  their  carelessness 
and  default  the  said  pelts  were  entirely  or  at  all  spoiled, 
and  of  no  value  to  the  plaintifil  The  defendants  aver, 
that  they  did  safely  and  securely,  and  with  reasonable  dili- 
gence, carry  and  convey  said  pelts  from  New- York  to 
Albany,  and  were  there  ready  and  willing,  and  offered  to 
deliver  the  same  to  the  plaintiff  or  his  agent  in  like  good 
order  and  condition,  in  all  respects,  as  the  same  were 
received  by  these  defendants. 

Third.  To  the  third  cause  of  action  in  the  complaint 
stated,  the  defendants  deny  that  they  received,  in  the  city 
of  New-York  or  elsewhere,  the  seventy-one  sheep  pelts, 
therein  referred  to,  to  be  delivered  to  the  plaintiff,  or  his 
agent  at  Albany,  in  good  order  and  condition,'  or  that 

'  This  denisl  aeems  manilettlj  bad.  If  it  is  intended  m  a  denial 
that  the  sheep  were  reoeiyed  at  all,  it  is  incann^ent  with  the  snbse- 
quent  averment  that  thej  were  safely  carried  and  offered  to  be  deli- 
Tered  to  the  plaintiff,  and  such  defences  wiU  not  be  allowed  in  the 
same  answer.  (See  note,  ante,  page  552.)  If,  on  the  contrary,  it  is 
Intended,  as  is  moat  probable,  as  a  dental  that  the j  were  recelTed  at 
the  paxtiealar  place  mentioned,  or  to  be  delivered  at  the  plaoe  men* 
tioned,  or  in  "good  condition,"  Ac.,  it  is  still  bad  as  being  evtutve^ 
and  not  a  denial  in  the  disjnnctiTe  of  each  particular  allegation.  (  See 
oases  cited,  FUadinff§^  427, 430. ) 

*  The  suae  is  troe  of  the  denial  in  this  defence. 
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fhey  neglected  or  fidled  to  peifonn  any  agreement  in  res- 
pect thereto  made,  or  that  they  wroDgfully,  carelessly  and 
improperly  kept  said  pelts  in  their  cars  for  a  long  time, 
nntil  they  became  rotten  or  nnmerchantable,  or  that  they, 
throagh  their  carelessness  or  defatdt,  suffered  said  pelts  to 
become  spoiled  and  worthless,  or  that  they  fidled  or  refused 
to  deliyer  the  same  as  they  promised,  and  within  a  reason- 
able time.  They  aver  that  the  same  were  delivered  within 
a  reasonable  time,  and  in  the  same  order  and  condition  as 
received  by  them. 

These  defendants  deny  all  charges  of  intent  to  defraud 
or  injure  the  plaintiff,  as  well  as  of  carelessness  and  negli- 
gence, and  all  material  allegations  of  the  complaint,  in- 
consistent with  this  answer. 

THOMAS  M.  NORTH, 

DrfendanUf  Attorney. 


( No.  22. ) 


Antwer  in  an  action  on  policy  of  imurance  of  boatf  $etting 
up  a  breach  of  warranty  contained  in  the  policy 9  that  if 
anyother  insurances  ihotild  be  made  tomore  thanaspecified 
ftim,  the  policy  should  be  void*^ 

SUPREME  COURT. 


Htnry  £.  MiuMy 

agL 

Th«  Attor  Hntaftl  IiuninuiM  CompAay. 


The  said  defendant,  for  answer  to  the  plaintiff's  com- 
plaint, says: 

>  To  OompUint  No.  47,  Purt  m.,  oiile,  p.  441. 
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That  at  the  same  time  the  said  defendant  iasued  the 
policy  in  the  said  complaint  set  forth,  the  said  plaintiff 
and  one  Conrad  Beid,  who  was  a  joint  owner  with  s^d 
plaintiff  of  the  said  schooner  Buckeye^  mentioned  in  said 
policy,  procured  another  policy  of  insurance  upon  the  said 
schooner  to  be  issued  to  them  by  The  Atlas  Mutual  Insu- 
rance Company,  a  body  corporate  and  politic,  created,  and 
doing  business  as  such,  under  and  by  virtue  of  the  laws 
of  the  State  of  New-Tork,  which  last  mentioned  policy  ' 
bore  date  on  the  4th  day  of  September,  in  the  year  1862, 
wherein  and  whereby  the  said  The  Atlas  Mutual  Insurance 
Company  did,  on  account  of  the  said  plaintiff  and  others, 
as  their  interest  might  appear,  make  insurance  and  cause 
to  be  insured,  lost  or  not  lost,  at  and  from  the  4th  day  of 
September,  in  the  year  1862,  at  noon  of  that  day,  until  the 
4th  day  of  September,  in  the  year  1863,  on  the  body,  tackle 
apparel  and  other  furniture  of  the  said  schooner  called  the 
Buckeye^  warranted  to  be  confined  to  ports  and  places 
on  Lakes  Erie,  St.  Clair,  Huron,  Michigan,  Ontario  and 
Biver  St.  Lawrence,  not  below  Ogdensburgh,  and  war- 
ranted not  to  navigate  above  Fort  Gratiot  after  November 
20th,  at  noon  of  that  day,  in  the  year  1862,  and  war- 
ranted to  be  laid  up  from  November  30th,  at  noon  of  that 
day,  1862,  until  April  1st,  at  noon  of  that  day,  in  the 
year  1863,  in  a  manner  acceptable  to  the  said  The  Atlas 
Mutual  Insurance  Company,  and  warranted  not  to  insure 
more  than  $11,000,  and  in  case  of  any  excess  over  $11,000, 
the  said  policy  was,  by  the  terms  thereof,  to  be  void. 

And  the  said  defendant  further  says,  that  it  was  further 
provided,  in  and  by  the  said  policy  last  mentioned,  that  it 
should  and  might  be  lawful  for  the  said  vessel  in  her  voyage 
to  proceed  and  sail,  to  touch  and  stay  at  any  port  or  place, 
if  thereunto  obliged  by  stress  of  weather  or  other  unavoid- 
able accident,  without  prejudice  to  the  said  insurance. 
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And  the  said  defendaat  farther  says,  that  the  said 
schooner  and  other  property)  in  and  by  the  said  last  men-* 
tioned  policy  insured,  -were  therein  and  thereby  valued  at 
$14»000,  without  any  further  account  to  be  given  by  the 
assured  to  the  assurers,  or  any  of  them,  for  the  same. 

And  the  defendant  further  says,  that  the  adventures  and 
perils  which  the  said  The  Atlas  Mutual  Insurance  Com- 
pany, in  and  by  the  said  policy,  assumed  and  declared 
itself  contented  to  bear  and  take  upon  itself  in  the  voyage 
therein  mentioned,  were  of  the  seas,  men-of-war,  fires, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart 
and  countermart,  surprisals,  takings  at  sea,  arrests,  res- 
traints  and  detainments  of  all  kings,  princes  or  people,  of 
what  nation,  condition  or  quality  soever,  bairatry  of  the 
master  and  mariners,  and  all  other  perils,  losses  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt,  detriment  or 
damage  of  the  said  vessel,  or  any  part  thereof,  as  by  the 
said  policy  among  other  things  will  more  fully  and  particu- 
larly appear. 

And  the  said  defendant  further  says,  that  subsequent  to 
the  execution  and  delivery  of  the  policy  in  the  said  com- 
plaint set  forth  and  of  the  policy  last  above  mentioned  and 
referred  to,  and  prior  to  the  loss,  in  the  said  complaint 
stated,  of  the  said  schooner,  and  on  or  about  the  Sd  day 
of  November,  in  the  year  1852,  the  said  plaintiff  and  the 
said  Conrad  Reid  procured  their  interests  in  the  said 
schooner  Btickeye  to  be  insured  in  the  Mutual  Insu- 
rance Company  of  Buffalo  for  the  sum  of  $6,000,  and  in 
the  Merchants'  Mutual  Insurance  Company  of  Milwaukee 
in  the  further  sum  of  $6,000,  the  loss,  if  any,  to  be  pay- 
able to  them,  the  said  plaintiff  and  the  said  Conrad  Reid. 

And  the  said  defendant  further  says,  that  the  policy  set 
forth  in  the  said  complaint,  and  the  other  three  policies 
hereinbefore  mentioned  and  refenred  to,  were  in  favor  of 
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the  tame  aannedy  <m  the  same  interert  in  ike  i«operijr  in 
ike  said  policieB  respectively  embraced,  and  that  the  pro- 
perty embraced  in  the  said  policies  was  the  same,  and  no 
other,  and  the  sud  policies  covered  the  same  risks,  and  no 
others. 

And  the  said  defendant  further  says,  that  all  the  poUciea 
aforesaid,  at  the  time  of  the  loss  of  the%aid  schooner,  re- 
mained uncanceled,  and  that  the  said  plaintiff  and  the 
said  Conrad  Beid  hold  the  same,  and  insist  upon  the 
validity  thereof;  but  that  it  was  provided,  in  and  by  the 
policy  in  the  said  complaint  set  forth,  that  there  should 
not  be  insured,  upon  the  property  covered  by  the  foiicy 
in  the  said  complaint  set  forth,  more  than  $11,000,  and  that 
in  case  of  any  excess  over  $11,000,  then  the  said  policy 
was  to  be  void,  by  reatan  whereof  and  of  the  premiteSf  the 
iaid  drfendaaU  daimi  and  tnmtt  that  the  $aid  flaiiaiff  ought 
not  to  haiot  or  maintain  hit  €^ore$aid  action  agaimt  itf  the 
$aid  defendantf  and  thertfore  prayt  judgment  that  the  said 
complaint  may  he  ditmieiedy  unth  costi  to  be  paid  toit^  the 
$aid  defendant^  by  the  said  plaintiff.^ 

JOHN  OANSON, 

Defendants  Attorney. 

^  This  11  ■arploMge  tad  ong^t  not  to  be  inserted  in  the  ufwer. 
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(  No.  28. ) 

Antwer  in  an  cbctwn  on  fire  insurance  policy  ^  that  the  policy  ^ 
by  its  terms f  required  notice  to  be  given  of  any  existing 
prior  policy;  Aai  there  toas  such  prior  policy  and  no 
notice  given} 

SUPREME  COURT. 


WiUiwn  Oodcroft 

egU 

The  Clinton  and  lEisex  Mataal  InsaruM 

Oompanj. 


The  defendants,  in  answer  to  the  complaint  of  the 
plaintiff  in  this  action,  say : 

That  said  application  for  insurance,  referred  to  in  the 
complaint,  made  by  the  Cohoes  Company,  was  in  writing, 
signed  by  said  company,  by  their  agent,  F.  S.  Claxton, 
and  which  application  is  referred  to  in  the  policy  of  insu- 
rance, issued  by  the  defendants  to  said  Cohoes  Company,  as 
a  part  thereof;  and  the  defendants  aver,  that  said  applica- 
tion was  and  is  a  part  of  said  policy  of  insurance. 

And  for  further  answer  the  defendants  say,  that  said 
policy  of  insurance  contained  a  clause  therein,  as  follows : 
''And  provided  further,  that  in  case  the  assured  shall  have 
already  made  any  other  insurance  against  loss  by  fire  on 
the  property  herein  insured,  not  notified  to  this  corpora- 
tion, or  in  case  the  lusured  or  assigns  of  the  assured  shall 
hereafter  make  any  other  insurance  on  the  same  property, 
and  shall  not  with  all  reasonable  diligence  give  notice 
thereof  to  this  company,  and  have  the  same  indorsed  on 

>  To  Oomplftlat  No.  52,  Put  m.,  ante,  p.  450. 
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this  inrtramenty  or  oiherwue  acknowledged  by  them  in 
writing,  this  policy  shall  cease  and  be  of  no  furdier  effect" 
That  according  to  defendant's  infonnation  and  belief, 
said  Cohoes  Company  had,  at  the  time  of  obtaining  said 
policy,  set  out  in  the  complaint,  already  made  another 
insurance  on  the  same  property,  for  the  som  of  $3,000,  in 
the  New-Tork  Life,  Fire,  Marine  and  Mdand  State  Stock 
Company,  which  insurance  was  obtained  on  or  about  the 
1st  day  of  October,  1849,  and  which  was,  at  the  time  of 
obtaining  said  policy  of  insurance  from  defendants,  a  sub- 
sisting insurance  on  said  property,  and  treated  and  sup- 
posed to  be  valid  and  effectual  by  the  said  Cohoes  Com- 
pany, and  was  in  fsict  a  previous  insurance  upon  said 
property,  and  which  insurance  was  not  notified  to  the 
defendants  by  the  assured  at  the  time  of  issuing  said 
policy  set  out  in  complaint,  or  in  any  way  mentioned  in 
said  application  for  insurance  by  the  said  Qohoes  Company. 

C.  P.  TABER, 

Defendants'*  Auomey. 


(  No.  24. ) 


jijiiwerj  specific  denial  of  ccwtrad  set  forth  in  complaint; 
statute  qfjrauds  on  a  guaranty;  and  settlement  of  cause 
of  action  after  suit  brought* 

Tide  of  the  Cause. 

The  d^endant  denies,  that  he  executed  a  contract  or 
agreement  with  the  plaintiff,  in  which  he,  the  defendant, 
agreed  to  and  with  the  plaintiff,  that  [negativing  the  par- 
ticular allegations  which  the  defendant  controverts^  whether 
set  forth  in  the  complaint  expressly^  or  by  necessary  imj^icor 
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rion,]  but  alleges  that  the  only  contract  or  agreement 
made  by  him  was  verbal  as  heremafter  stated)  and  [m^ 
ting  it  forth  ver&attm,  or  in  wbstance  €u  actually  made^  ^ 

Second.  And  for  a  second  and  forther  defence,  the  defend- 
ant alleges,  that  the  agreement  or  promise,  in  said  complaint 
mentioned  (if  any  such  was  made),*  was  a  special  agree- 
ment or  promise^for  the  debt  of  another  person,  to  wit, 
one  A*  B.,  and  that  it  was  an  agreement  or  promise  by 
parol ;  and  no  agreement  or  promise  in  respect  of  or  relating 
to  the  supposed  cause  of  action,  in  the  said  complaint 
mentioned,  nor  any  memorandum  or  note  thereof  wherein 
the  consideration  for  the  said  special  promise  was  stated 
or  shown,  was  or  is  in  writing,  or  was  or  is  signed  by  the 
said  defendant,  or  by  any  other  person,  by  him  thereunto 
lawfully  authorized  according  to  the  statute  in  such  case 
provided. 

Third.  And  for  a  third  and  further  defence,  the  defendant 
says,  that  after  the  making  of  the  promise  mentioned  in 
the  complaint,'  and  after  the  commencement  of  this  suit, 

to  wit,  on  the day  of ,  the  said  plaintiff  and 

defendant  made  a  settlement  of  the  cause  of  action  men- 
tioned in  said  complaint,  and  the  plaintiff  executed  and 

^  An  answer  to  a  complaint  on  contract,  which  seeks  to  deny  anjr 
portion  of,  or  yaiy  the  contract  as  alleged,  may,  it  seema,  either  deny 
the  contract  in  the  complaint,  or  set  up  the  real  contract  vetinUim^ 
and  then  state  the  matter  in  ayoidance.  (Dimon  v.  Dunn,  1  Smith 
16  N.  T.  Rep.,  498.) 

*  This  may  be  properly  stated  in  an  answer  and  is  not  hypothetical. 
(See  note,  OfUe,  p.  648.) 

•  Though  this  third  answer  reaUy  admits  the  making  of  the  oon- 
tnu^  still  it  does  so'only  for  the  purpose  of  the  separate  answer  itself, 
and  is  not  aTailable  as  against  the  qualified  denial  of  the  contract  in 
the  first  answer.  The  plaintiff  must  recoyer  upon  the  whole  record ; 
each  defence  is  separate  in  itself,  and  an  admission  in  one  does  not 
preclude  the  defendant  from  proTing  the  matter  of  defence  set  up  in 
another.  (Swift  v.  Kingsley,  24  Barb.,  641.) 
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delivered  to  the  defendant  his  writing  of  releaae,  embn- 
cingy  as  the  plamtiff  avers,  the  identical  cause  of  action 
mentioned  in  said  e<»nplaint,  which  release  is  in  the  words 
and  figures  iBdlowing,  to  wit:  [Set  it  forth.']  ^ 


(No.25«) 


Ducharge  under  bankrupt  act  in  an  action  on  a  judgment.* 

Title  of  the  Cause. 

That  after  the  rendition  of  said  judgment,  to  wit,  on 
the  18th  day  of  November,  1842,  the  defendant,  then 
being  a  resident  of  the  city  and  county  of  New- York,  and 
having  become  a  bankrupt  within  the  provision  of  the 
act  of  Congress,  entitled  "An  act  to  establish  a  uniform 
sjrstem  of  bankruptcy  throughout  the  United  States, 
passed  August  19th,  1841,"  and  owing  debts  which  had 
not  been  created  in  consequence  of  a  defalcation  as  a  pulv 
lic  officer,  or  as  an  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  other  fiduciary  capadty, 
did,  by  petition  with  schedules  annexed  thereto,  setting 
forth,  to  the  best  of  his  knowledge  and  belief,  a  list  of  his 
creditors,  their  respective  places  of  residence,  and  the 
amount  due  to  each,  with  an  accurate  inventory  of  his 
property,  right  and  credits  of  every  name,  kind  and  des- 
cription, and  the  location  and  situation  of  each  and  every 
parcel  and  portion  thereof,  and  duly  verified  by  his  oath, 
and  therein  declaring  himself  to  be  unable  to  meet  his 
debts  and  engagements,  and  in  all  things  conforming  to 


1  Within  the  dedsion  in  Willis  «.  Ghipp  (9  How.,  668),  the 
dant  may  set  np  in  his  answer  matter  of  defence  showing  a  settla- 
ment  or  discharge  of  the  canse  of  action  after  suit  brought. 

*  To  Complaint  No.  45,  Part  m.,  atUe,  p.  439. 
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the  provisioiiB  of  the  aforesaid  act,  appl j  to  the  District 
Court  of  the  United  States  of  America,  held  for  the  South- 
em  District  of  New- York,  at  the  city  of  New- York,  for 
the  benefit  of  said  act;  and  on  the  presentation  of  said 
petition  and  schedules  at  said  District  Court,  held  at  the 
City  Hall  of  the  city  of  New- York  on  the  same  18th  day 
of  November,  1842,  before  the  Hon.  Samuel  B.  Betts, 
district  judge,  it  was  ordered  by  the  said  court  that  cause 
should  be  shown  before  the  court  on  the  22d  day  of  De- 
cember then  next,  at  eleven  o'clock  in  the  forenoon,  why 
the  said  John  Bussell  should  not  be  declared  a  bankrupt, 
pursuant  to  the  act  of  Congress  in  that  behalf,  and  that 
notice  of  said  petition  should  be  published  daily,  in  the 
city  of  New- York,  for  twenty  days,  pursuant  to  the  rules 
and  regulations  in  bankruptcy,  numbers  fourteen  and 
seventy ;  and  such  proceedings  were  thereupon  had,  in 
pursuance  of  said  act,  that  at  a  District  Court  of  the 
United  States  of  America,  held  for  the  Southern  District 
of  New- York,  at  the  City  Hall  of  the  city  of  New- York, 
on  the  S2d  day  of  December,  1842,  before  the  district 
judge  aforesaid,  it  was  ordered  and  decreed  by  the  court 
that  the  said  John  Bussell  be,  and  he  was  thereby,  declared 
and  decreed  a  bankrupt,  pursuant  to  the  act  aforesaid; 
and  such  further  proceedings  were  thereupon  had,  in  pur- 
suance of  said  act,  that  afterwards,  at  a  District  Court  of 
the  United  States  of  America,  held  for  the  Southern  Dis^ 
trict  of  New- York,  at  the  City  Hall  of  the  city  of  New- 
York,  before  the  Hon.  Samuel  B.  Betts,  district  judge,  it 
was  ordered  by  said  court,  that  notice  should  be  given  to 
all  creditors  who  had  proved  their  debts  against  the  said 
John  Bussell,  bankrupt,  and  other  persons  in  interest,  to 
i^qpear  and  show  cause  before  the  said  court,  on  the  IStfa 
day  of  April  then  next,  at  eleven  o'clock  in  the  forenoon, 
why  a  dischaige  and  certificate  should  not  be  granted  the 

72 
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said  bankraptf  and  that  service  of  said  notice  should  be 
made  by  publishing  the  same  seventy  days  in  the  Morning 
Courier  and  New- York  Enquirer,  a  public  newspaper  pub- 
lished in  the  city  of  New- York,  designated  for  that  pur- 
pose by  the  court,  and  also  by  service,  pursuant  to  rule 
sixty *eight  of  said  court ;  and  that  such  further  proceed- 
ings were  thereupon  had  in  the  said  matters  and  in  furtiier 
pursuance  of  the  said  act,  that  afterwards,  at  a  District 
Court  of  the  United  States  of  America,  held  for  the  South- 
ern District  of  New- York,  at  the  City  Hall  of  the  city  of 
New- York,  on  the  6th  day  of  June,  1843,  before  ihe  Hon. 
Samuel  R.  Betts,  district  judge  as  aforesaid,  it  was  ordered, 
decreed  and  allowed  by  the  said  court,  that  the  said  John 
Russell  (the  defendant  in  this  suit)  should  be,  and  he 
accordingly  thereby  was,  fully  discharged  of  and  from  all 
his  debts  provable  under  the  said  act,  and  owing  by  him 
at  the  time  of  the  presentation  of  his  petition  to  be  de- 
clared a  bankrupt;  and  it  was  further  ordered*  that  the 
clerk  of  said  court  should  duly  certify  the  said  decree  under 
the  seal  of  said  court,  and  deliver  the  same  to  the  said 
bankrupt  when  demanded;  and  the  clerk  of  said  Dis- 
trict Court,  in  pursuance  of  said  order,  did  duly  certify 
the  said  decree  under  the  seal  of  said  court,  and  delivered 
the  same  to  the  said  bankrupt 

And  the  defendant  further  says,  that  the  judgment  sta- 
ted and  set  forth  in  said  complaint  was  rendered,  and  the 
cause  of  action  mentioned  and  set  forth  in  the  complaint 
in  this  cause  accrued,  to  the  plaintiff  before  the  presentar 
tion  by  the  defendant  of  his  said  petition  to  be  declared 
a  bankrupt  as  aforesaid,  and  was  provable  under  the  said 
act;  that  said  discharge  and  certificate  were  duly  granted, 
and  were,  and  are,  a  full  and  complete  bar  to,  and  discharge 
of,  the  action  of  the  plaintiff  in  this  suit. 

LATHROP  A  BURDITT, 

Defendanfi  jtoometfi* 
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(  No.  26. ) 
Arbitradon  and  award.' 

Title  of  the  Cause. 

The  defendant,  in  answer  to  the  complaint  of  the  plain- 
tiff in  this  action,  alleges : 

That  before  the  commencement  of  this  action,  to  wit* 
on  the day  of ^  the  plaintiff  and  defendant  en- 
tered into  an  agreement  to  submit  themselves  to  the  arbi- 
tration of,  and  in  all  things  abide  and  fulfill  the  award  and 
final  determination  of  A.  B.,  mutually  chosen  by  said 
plaintiff  and  defendant  to  arbitrate,  award  and  determine 
of  and  concerning  aU  and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  controversies  and  disputes 
whatsoever,  between  aaid  plaintiff  and  defendant,  [or  if 
it  be  only  the  particular  matter  in  suit^  specify  t^,]  so  as  that 
the  said  award  should  be  made  by  said  arbitrator,  ready  to 
be  delivered  to  said  parties,  or  either  of  them,  on  or  before 

the day  of next,  which  time  for  making  the 

said  award  was  afterwards,  and  before  the  time  for  making 
the  same  expired,  to  wit,  on  the day  of ^  en- 
larged by  said  parties  to  the day  of . 

That  before  the  expiration  of  said  last  mentioned  time, 

and  on  the day  of ,  the  said  arbitrator  took  upon 

himself  the  burden  of  said  arbitration,  and  having  duly 
examined  and  considered  the  subject  matters  in  dispute 
between  the  said  plaintiff  and  said  defendant,  made  his 
award  in  writing,  of  and  concerning  said  cause  of  action 

'  In  an  action  vnder  the  Code  the  defendant  will  not  be  allowed  to 
prove  an  award  npon  the  caoae  of  action  in  snit,  nnleas  he  set  it  np  m 
his  answer,  nor  will  it  avail  him  even  though  the  Act  of  the  award 
appear  from  the  plafaitiff's  own  evidence.  (Braal  i^  Isham,  2 
Keman,  9.) 
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mentioned  in  said  complaint,  and  did  thereby  then  and 
there  award  that,  [here  $et  forth  auxird].  Afl  by  reference 
to  said  award,  bearing  date,  &c.,  will  more  fully  appear. 


(No.  27.) 


*•• 


Rdeam  a$  to  fart  of  the  demand^  and  tender  before  suit  at 

to  the  rendue* 

.  Tide  of  the  Cauee. 

The  defendant,  in  answer  to  the  plaintiff's  complaint, 
•ays: 

Firet*  As  to  a  part  of  the  demand  mentioned  in  said 
complaint,  to  wit,  [itating  t^,]  the  plaintiff  did,  on  the 
— — ~  day  of  ■ ,  by  writing,  under  his  hand  and  seal, 
delirered  to  the  defendant,  release  and  discharge  the  de- 
fendant, his  heirs,  executors  and  administrators,  and  each 
and  every  one  of  them,  from  said  indebtedness,  and  all 
sums  of  money  then  due  and  owing  or  thereafter  to  bec<Mne 
due  and  owing  thereon,  and  also  all  actions  and  cause  or 
causes  of  aciaon,  damages  and  demands  whatever,  both  at 
law  and  in  equity,  which  he,  the  said  (daintiff,  should  or 
might  thereafter  have,  [stoHng  the  mkttance  of  the  releaee^'] 
upon  or  arising  out  of  said  indebtedness  or  demand. 

Second.  And  for  further  answer  the  defendant  says, 
that  as  to  the  residue  of  the  indebtedness  and  demand, 

mentioned  in  said  complaint,  to  wit,  the  sum  of  $ , 

he,  the  said  defendant,  before  the  commencement  of  this 
action,  and  on  the day  of ^  was  ready  and  wil- 
ling, and  then  tendered  and  offered  to  pay  the  plaintiff  the 

said  sum  of  $ ,  parcel  of  said  demand,  which  he,  the 

said  plaintiff,  refused  to  receive.    And  the  said  defendant 
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has  always,  since  that  time,  been  ready  to  pay,  and  still 
is  ready  to  pay  the  plaintiff  the  said  sum  of  $        ,  and 
he  now  brings  the  same  into  court  here  ready  to  be  paid 
to  the  said  plaintiff,  if  he  will  accept  the  same.^  [Or  tf 
the  numey  htuheen paid  into  courtj  ^^  And  the  defendant aven 

that  he  hot  paid  the  mid  sum  of  % into  courts  to  witj  to 

the  cUrk  of  this  court  in  Saratoga  county  f  on  the day 

of J  ready  to  be  paid  to  the  plaintiffs  if  he  will  accept 

the  sameJ*  ] 

^  As  to  the  neoessitj  of  pftying  the  money  into  court  snd  pleading 
it  at  so  paid  in,  aee  note,  ante,  p.  552. 

A  partial  defence,  each  as  payment,  release,  tender,  &o.,  may  be 
pleaded,  and  indeed  to  be  aTailabte  it  seems  most  be  pleaded,  or  no 
evidence  can  be  giren  of  it  (Tezier  v.  Gouin,  5  Duer,  359 ;  see,  also, 
PleadingSf  454-458.)  Bat  the  matter  must  be  a  defence  to  some 
part  of  the  action.  A  defence  to  an  action  for  the  price  of  goods  sold, 
that  tbey  were  not  worth  the  sum  claimed,  or  in  an  action  for  assault 
and  batteiy  of  mere  matter  in  mitigation  of  damages,  is  no  defence  to 
any  part  of  the  action ;  and  the  only  exception  seems  to  be  in  actions 
of  libel  and  slander,  where,  by  the  Code,  mere  matters  in  mitigation 
may  be  pleaded  alone,  with  or  without  any  other  defence.  ( Van 
Benschoten  v.  Yaple,  13  How.,  97 ;  Saltns  v.  Kipp,  5  Duer,  646 ;  Gil* 
bert  V.  Roonda,  14  How.,  46.) 

An  implied  admusum  in  one  of  two  or  more  separate  answers  is 
not  available  as  against  the  others.  The  plaintiff  must  recover,  if  at 
ali|  on  the  whole  record.  (Swift  v.  Kingsley,  24  Barb.,  541.) 
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(No.  28.) 

Separcae  antwer  by  an  indorser  of  a  prcmiuory  noU^  that 
the  mme  toas  indorsed  wkhout  any  considerations/or  Ae 
maker^i  accommodation^  arid  delivered  hy  the  maker  in 
payment  of  a  precedent  debt^  and  to  secure  a  usurious  rate 

of  interest. 

SUPREME  COURT. 


John  EL  N«w 

agi. 

JErattw  Wheaton,  impleaded  with  Joseph 

MoArdle. 


The  defendant,  Erastus  Wheaion,  in  answer  to  the  com- 
plaint of  the  plaintiff. 

First*  Denies  that  he,  this  defendant,  delivered  said  note 
to  the  plaintiff;  and  he  denies  that  he  is  justly  indebted 
to  said  plaintiff,  on  said  note,  in  any  sum  whatever. 

Second.  He  alleges  that  he  indorsed  said  note  at  the 
request  of  the  said  McArdle,  and  solely  for  said  McArdle's 
accommodation,  and  without  any  consideration  moving  to 
this  defendant,  either  from  said  plaintiff  or  from  said  Mc- 
Ardle, or  from  any  other  person ;  all  which,  at  the  date  of 
said  note,  was  well  known  to  the  plaintiff. 

And  he  further  states,  on  information  and  belief,  that 
said  McArdle  transferred  and  delivered  said  note  to  the 
plaintiff,  as  collateral  security  for  the  payment  of  a  prece- 
dent debt  of  said  McArdle  to  said  plaintiff,  and  also  to 
secure  the  pajnnent  of  the  illegal  rate  of  interest,  agreed 
to  be  paid  as  hereinafter  stated,  and  for  no  sufficient  con- 
sideration to  charge  this  defendant  as  indorser ;  and  said 
plaintiff  did  not  release  or  extinguish  said  indebtedness,  or 
give  any  sufficient  consideration  for  said  note. 
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Third.  He  further  alleges,  on  information  and  belief, 
that  at  the  time  of  the  making  of  said  note,  said  McArdle 
was  indebted  to  said  plaintiff  in  the  sum  of  $350.52,  being 
the  amount  of  a  certain  judgment  in  favor  of  said  plaintiff, 
against  the  said  McArdle,  and  the  interest  theron  to  the 
21st  day  of  December,  1855;  and  before  the  making  of 
said  note,  to  wit,  on  or  about  the  21st  day  of  December, 
1855,  it  was  corruptly,  and  contrary  to  the  statute  in  such 
case  made  and  provided,  agreed,  by  and  between  said  plain- 
tiff and  said  McArdle,  that  the  plaintiff  should  forbear  and 
give  day  of  payment  to  said  McArdle  of  said  sum  of 
$350.52,  and  that  the  said  McArdle  should  pay  said  plain- 
tiff, and  the  said  plaintiff  should  take  and  receive  for  the 
forbearance  of  said  sum  of  $350.52  for  the  space  of  three 
months,  a  greater  rate  of  interest  than  the  rate  of  seven 
dollars  on  $100  for  one  year,  to  wit,  the  sum  of  $36.64 
for  the  forbearance  of  said  sum  of  $350.52  for  the  space 
of  three  months,  and  that  said  McArdle  should  make  and 
deliver  to  the  plaintiff  the  note  mentioned  in  the  complaint, 
to  secure  the  pajonent  of  such  illegal  rate  of  interest ;  and 
the  note  mentioned  in  the  complaint  was  made  and  deli- 
vered to  the  plaintiff,  by  said  McArdle,  in  pursuance  of  said 
^corrupt  agreement  and  to  secure  such  illegal  interest,  and 
the  cause  of  action  in  the  complaint  set  forth  is  identical 
with,  and  arises  out  of,  the  above  mentioned  corrupt  agree- 
ment,  and  is  therefore  void.^ 

'  The  answer  set  up  another  and  further  defence  of  usury,  slightlj 
varied  from  the  above,  which  I  hare  omitted. 

A  partj  setting  up  the  defence  of  usury  must  aver,  clearly,  every 
particular  necessary  to  establish  the  usury  charged,  and  must  distinct- 
ly negative  any  supposable  fact,  which,  if  true,  would  render  the 
transaction  innocent  or  lawful  An  answer,  therefore,  which  does  not 
aver  that  the  excess  of  interest  was  ever  excLCted  or  pttid^  is  insuffi- 
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(No.  S9.) 

That  maimer  or  indoner  of  wxU  or  bill  wa$  an  agent  of 
defendant^  wkhout  aiUhorUy^  and  to  the  knmoUJ^  of 

flairUiff.  ' 

Tide  of  the  Cause. 

And  these  defeadants,  further  aoBwering  the  oomplaint 
of  the  said  plaintifia,  say : 

That  although  the  said  A.  B.  and  C.  D.  were  the  ageuti 
of  the  0aid  defendants,  E.  F.  and  Q-.  H.,  and  conducted 
and  transacted  the  business  thereof  in  their  names,  as  such 
agents,  yet  they  were  agents  with  limited  powers  and 
authority,  of  which  the  said  plaintiffi  had  or  were  legaUy 
chargeable  with  notice,  and  that,  as  such  agents,  they  had 
no  power,  right  or  authority  whatever  to  use  their  name, 
as  such  agents,  for  any  purposes  whatever,  except  such  as 
were  for  the  use,  benefit  and  business  purpose  of  said 
defendant;  nor  had  they,  in  their  character  as  such 
agents,  any  right,  power  or  authority  whatever  to  make, 
draw,  indorae  or  accept  any  checks,  drafts  and  bills  of 
exchange,  exc^t  such  as  were  made,  drawn,  indorsed  or 
accepted  for  the  use,  benefit  and  business  purposes  of  the 
defendants  aforesaid,  of  all  which  the  said  plaintiffi  had  or 
are  legally  chargeable  with  notice. 

dent  tf  a  pleft  of  osurj.  (  Banks  v.  Yui  Antwerp,  5  Abbott,  411. ) 
But  in  Oatlin  v.  Gonter  ( I  Keman^  368 ),  the  Court  of  Appeals 
held  that  where,  on  the  trial,  the  eridence  tends  to  prove  an  usnrions 
agreement,  which  differed  from  the  one  alleged  in  the  answer  in  seTo- 
ral  particulars,  but  not  in  its  entire  scope  and  meaning^  and  the  plain- 
tiff giyes  no  proof  that  he  was  misled  thereby,  to  his  prejudice,  the 
Tarianoe  is  immaterial  and  should  be  disregarded,  or  an  immediate 
amendment  allowed.  The  proyisions  of  the  Code  hare  changed  the 
strict  role,  which  formerlj  preTailed,  as  to  Tarianoe  in  usoiy  ca«a, 
and  those  prorisions  are  applicable  to  sooh 
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(  No.  30. ) 


Amwer  in  an  action  to  recover  damages  far  penonal  injuries 
by  reason  (^negligence  and  carelessness  of  the  defendant  in 
leaving  an  open  sewer^  not  properly  guarded  during  the 
night  time;  1st  defence^  denials j  ^. ;  2d  defence^  that  the  neg' 
lectj  if  any  ^  was  that  of  the  workmen  of  defendants  contract' 
or^tdio  exercised  an  independent  employment;  3d  drfence^ 
that  injury  uku  caused  by  plaintiff  U  own  negligence?- 

SUPREME  COURT. 


Hiram  £.  Stom 

agU 

The  City  of  Utioa. 


The  said  defendant,  in  answering  the  said  complaint, 
denies: 

First*  That  at  the  time  mentioned  and  stated  in  the 
complaint,  it  had  the  charge  and  control  of  the  public 

>  The  seoond  defence  in  this  answer  is  bseed  upon  the  prindple  recog- 
nised in  Blake  v.  Ferris,  1  Selden,  48,  wd  Peck  v.  Mayor,  Ac,  of  New- 
YoriL,  4  Selden,  222,  namely,  that  where  one  in  the  exeroiae  of  hii 
lawful  rights,  contracts  with  another,  exerciung  an  independent  em- 
ployment, to  perform  a  work  which  he  has  full  authority  to  do,  he  Is 
not  respondble  for  the  negligence  of  the  servants  of  the  contractor. 
Bat  see  limitation  of  this  principle,  C<mgreYe  v.  Morgan,  5  Dner,  495. 

The  com^unt  to  which  the  answer  in  the  text  was  interposed,  is 
snbstantially  as  follows : 

SUPRElfE  COURT  ^OhxkanooCountt. 


Hiram  £.  Storrs 
Th«  City  of  Utica. 


Hiram  E.  Storrs,  plilnti£^  complains  in  this  action  against  The  City 
of  ITtica,  defendant : 

That  the  said  defendant,  being  a  municipal  corporation  in  this  State, 
duly  incorporated,  by  the  name  of  ^  The  City  of  Utica,"  and  having, 

73 
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Btreeti  in  said  city  of  Utica,  except  as  hereinafter  admitted, 
&c*,  [ieUing  forth  various  denials  and  counter  itatementtJ] 

tf  such,  tbe  CV6,  chai^pe  and  oontrol  of  the  poblic  streets  within  the 
limits  of  said  ctt j,  did,  on  or  about  the  27th  daj  of  September,  in  the 
year  1852,  bj  its  agents,  serrants  or  employees,  open  and  excsTato  a 
certain  ditch  or  sewer,  so  called,  in  or  along  the  street,  within  the 
corporate  limits  of  said  citj  of  Utica,  called  and  known  as  Genesee- 
street,  in  said  dtj,  being  a  public  street  therein,  to  a  great  depth,  to 
wit,  to  the  depth  of  twelye  feet,  for  seyersl  rods  in  and  along  said 
street,  and  of  great  width,  to  wit,  of  the  width  of  six  feet,  in  and 
upon  whidi  said  public  street  the  people  and  public  were  used  and 
accustomed  to  trsTel,  and  might  lawfully  traTel  with  teams,  carriagM| 
Ac. 

And  the  said  defendant,  at  the  time  aforesaid,  negligentlj  and  care- 
lessly left  and  permitted  the  said  deep  ditch  to  be  and  remain  open  and 
unprotected  in  said  street  in  the  night  time,  and  negligenUy  and  care- 
lessly neglected  to  put  up  or  keep  any  guard,  barrier  or  protection  of 
any  kind,  around  sud  deep  ditch  or  sewer,  to  keep  traTelers  and  pas- 
sengers from  felling  therein,  and  also  negligentiy  and  carelessly  omit- 
ted to  keep  up  any  lamps  or  lights  along  said  street,  to  enable 
passengers'  and  trarelers  thereon  to  see  and  dtscover  said  ditdi  or 
sewer,  and  to  ayoid  felling  or  driring  into  tbe  same. 

And  the  plaintiff  says,  that  In  the  night  time,  while  riding  in  a 
wigon  or  carriage  ak>ng  said  street,  as  he  lawfully  might,  and  while 
•aid  deep  ditch  or  sewer  in  said  street  was  by  defendant  left  open  and 
unprotected,  and  without  any  guai'd  of  any  kind  to  keep  persons  firam 
driring  or  falling  into  said  ditch,  and  while  no  lights  or  lamps  were 
kept  up  or  lighted,  to  enable  plaintiff  to  see  or  diseoTsr  the  same  and 
aToid  said  ditch,  the  night  being  dark,  and  said  street  not  being  lighted, 
and  said  ditch  being  carelessly  left  <^ien  as  aforesaid,  at  an  eariy  hour 
in  the  evening,  to  wit,  Ibc,  he  was,  by  reason  of  said  defendant's  care- 
lessness and  negligent  conduct  aforesaid,  OTcreet  in  said  wagon,  and 
thrown  and  precipitated  out  of  the  same  into  the  said  deep  ditch,  and 
greatly  hurt,  injured,  lUx,  [stating  the  datnagesj]  which  Injuries  arose 
and  happened  wholly  by  reason  of  the  culpable  and  gross  negligence 
and  carelessness  of  the  said  defendant  in  the  premises,  and  without 
feult  upon  his  part;  and  he  claims  damages  therefer  to  the  sum  of 
95,000,  with  costs. 

H.  BENNETT, 

Plaintif  Mtome^. 
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Second*  And  the  said  defeadafit,  for  a  farther  answer  to 

• 

the. said  complaint  in  this  action,  says,  that  before  the 
time  of  the  committing  and  happening  of  the  alleged  or 
pretended  injuries  and  grievances  therein  mentioned  and 
charged,  and  prior  to  the  37th  day  of  AngM,  1853,  the 
common  council  of  the  said  dty  of  Utica  caused  to  be 
prepared  a  plan  and  an  accurate  specification  of  a  certain 
cylinder  brick  seyrer,  [ietting  forth  the  character  ofiht  'pro* 
po8ed  irori,  the  propo»ai$  for  letting  it  by  corUract,  and  the 
actual  letting  of  the  work^  4^.,  to  the  contractor^  Jannott  C. 
Shippeyy  under  certain  proceedings  of  the  common  cowncXL^ 

And  the  said  defendant  further  alleges,  that  pursuant 
to  the  said  proceedings  hereinbefore  set  forth,  the  said 
Jannott  C.  Shippey  entered  upon  the  execution  and  per- 
formance of  said  work,  that  is  to  say,  the  construction  of 
the  said  sewer,  by  himself,  and  his  workmen,  agents  and 
servants  employed  by  him  and  in  the  sarvice  of  and  under 
his  control,  but  not  employed  by,  or  in  the  service  of,  or 
in  any  way  or  manner  under  the  control  of  the  said  defen- 
dant ;  and  in  the  course  of  the  execution  and  performance 
thereof,  and  at  the  time  in  the  said  complaint  mentioned, 
was  opening  and  excavating  the  said  ditch  or  sewer  in 
Gtenesee-street,  in  said  complaint  mentioned  and  stated, 
and  which  was  the  same  ditch  or  sewer,  and  none  other 
or  different,  in  the  said  {Nroceedings  mentioned. 

And  the  said  defendant  further  says,  that  all  the  matters 
and  things  in  the  said  complaint  mentioned  and  charged, 
in  relation  to  the  said  ditch  or  sewer  therein  mentioned, 
relate  to  the  sewer  in  the  said  proceedings  herein  men- 
tioned ;  and  that  the  said  several  acts,  doings,  omiBsioos 
and  delinquencies  in  the  said  complaint  charged  and  set 
forth  against  said  defendant,  were  the  acts,  doings,  omis- 
sions and  delinquencies  of  the  said  Jannott  C*  Shippey,  or 
workmen,  agents  and  servants  employed  by  him ;  all 
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of  whom,  as  well  as  the  said  Shippey,  were  ezercisbg  and 
canymg  on  an  independent  emplpyment»  and  not  of  this 
defendant ;  and  that  the  said  defendant  did  not  in  any  way 
or  manner  construct,  or  assist  in  constructing,  the  said 
•ewer,  exc^  as  hereinbefore  set  forth  and  stated;  and 
that  the  said  Shippey,  in  and  by  the  said  proposal  and 
bond  aforesaid,  undertook  and  agreed  to  and  did  by  him- 
self, his  workmen,  agents  and  servants,  duly  employed  by 
him,  erect,  keep  up  and  maintain,  in  and  along  the  said 
street  herein  mentioned,  and  along  on  either  and  both 
sides  of  the  said  street,  ditch  or  sewer  aforesaid,  so  &r  and 
as  the  same  was  excavated  and  opened,  and  on  the  day 
and  at  the  time  of  the  alleged  injury  in  the  complaint 
mentioned,  and  during  all  and  every  part  of  the  time 
while  the  said  ditch  or  sewer  was  being  opened  and  exca- 
vated, sufficient  guards,  banieis  and  lights,  to  enable  per- 
sons and  travelers,  who  exercised  ordinary  care  and  pru- 
dence while  traveling  in  and  along  the  said  street,  to  see 
and  prevent  them,  or  tiie  said  plaintiff,  from  falling  or 
driving  into  the  said  ditch  or  sewer,  or  any  part  thereo£ 

Third.  And  the  said  defendant,  for  a  further  answer 
to  the  said  complaint  herein,  upon  information  and  belief, 
sa3rs  and  alleges,  that  on  the  day  and  night,  and  at  the 
time  of  the  alleged  and  pretended  injury  to  the  said  plain- 
tiff in  the  complaint  mentioned  and  charged,  it  caused  to 
be,  and  the  said  ditch  or  sewer  was  sufficiently  guarded 
and  protected  with  guards  and  barriers,  and  the  said 
street  sufficiently  lighted  with  lamps  and  lights,  to  enable 
any  and  all  persons  and  travelers,  or  the  said  plaintiff, 
to  see  and  discover  the  said  ditch  or  sewer,  and  there- 
by prevent  them  or  the  said  plaintiff  fix>m  falling,  riding 
or  driving  into  the  same,  or  in  any  way  being  injured 
thereby;  but  that  the  said  plaintiff  negligently  and 
careleady,  and  without  due  care  or  ordinary  caution,  drove 
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his  said  honds  or  team  and  lyagon,  or  allowed  the  aame  to 
be  driven,  along  by  the  side  of  and  into  and  down  the  said 
ditch  or  excavation,  made  by  the  said  Shippey  and  his 
workmen,  agents  and  servants  as  aforesaid,  for  the  said 
sewer,  and  in  consequence  thereof  and  by  reason  of  his 
own  carelessness,  negligence  and  wrongful  acts  and  doings, 
and  not  by  reason  of  or  in  consequence  of  any  wrongful 
acts  or  doings  of  said  defendant,  or  any  one  employed  by 
or  connected  with  it,  sustained  the  said  several  injuries, 
or  bruises  and  damage,  in  the  said  complaint  mentioned ; 
and  also  that  the  negligence  and  carelessness  of  the  said 
pliuntiff  contributed  to  and  was  the  immediate  cause  of 
the  injuries  and  damage  of  the  said  plaintiff  in  the  com- 
plaint mentioned,  who  was  not  and  has  not  been  free  finom 
fftult  in  the  premises  herein* 

a  J.  BARROWS, 

Defendant  Attorney. 


(No.  31.) 


AnstDCTf  in  excuse  andjustification^  to  a  complaintfor  damages 
for  injury  to  tJ^e  person  by  the  defendant^  negligence.^ 

* 

SUPERIOR  COURT  —  City  op  New-York. 


NAthan  R.  Lothrop 
AnthoDj  B.  Allen  and  Biehard  L.  Allen. 


The  defendants  answer  the  plaintiff's  complaint,  and 
say: 

That,  connected  with  their  portion  of  Ae  building, 
mmitioned  insaid  complaint,  was  a  certain  hoistway,  with 

t  To  Complamt  No.  63,  Part  IIL,  ante,  p.  478. 
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the  ^ael  and  apparatus  for  hoisting  coimeeted  tfaeiewitli, 
the  use  of  which  was  necessary  to  the  carrying  on  of  tiieir 
said  bosinesB. 

They  farther  say,  that  on  or  about  the  28th  of  July, 
1849«  it  became  necessary,  in  their  busmess,  to  raise  and 
hoist  fiom  the  ground,  to  tiieir  portion  of  said  building,  a 
quantity  of  timber  and  plank ;  that  before  commencing 
said  hoisting,  they  waited  a  due  and  reasonable  time  to 
allow  the  workmen  of  said  Thomas  J.  Sloan  &  Company 
to  place  within  the  portion  of  the  building  occupied  by 
said  Thomas  J.  Sloan  &  Compaay  the  wheel  mentioned 
in  said  complaint;  that  the  defendants  and  their  work- 
men waited  until  the  said  wheel  had  been  first  put  entirely 
within  the  building,  and  the  workmen  of  said  Sloan  A 
Company,  including  the  plaintiff,  had  also  altered  the 
building,  and  no  impediment  or  visible  obstacle  remained 
to  the  use  of  the  hoistway ;  and  then,  having  distinctiy 
announced  to  said  workmen  and  plaintiff  that  th^  were 
about  to  hoist  up  the  timber  and  plank,  and  warned  them 
to  keep  out  of  the  way,  which  the  plaintiff  and  others  at 
work  with  him  for  Thomas  J.  Sloan  &  Company  clearly 
understood  and  heeded,  the  workmen  employed  by  the 
defendants  commenced  to  hoist  the  said  timber  and  plank. 
That  after  the  hoisting  commenced,  and  while  the  timber 
and  plank  were  suspended  in  their  ascent,  from  some 
cause  unknown  to  these  defendants,  the  said  iron  wheel 
rolled  partially  out  of  the  door  through  which  it  had 
been  carried,  and  the  plaintiff  and  another  workman  of 
said  Sloan  &  Company  came  out  of  the  house.  That 
thereupon  the  said  two  last  named  persons  were  again  dis- 
tinctly advised  of  their  danger,  and  told  to  get  out  oi  the 
way ;  and  thereupon  the  last  named  workman,  who  came 
out  of  the  house  with  the  plaintiff,  did  get  out  of  the  way 
and  into  a  safe  place,  and  ample  time  was  given  to  the 
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plaintiff  to  remove  and  get  out  of  the  way,  and  sufficient 
notice  and  warning  were  given  to  him  to  place  himself 
out  of  the  line  of  descent  of  said  timber  and  plank,  and 
in  a  safe  place ;  but  these  defendants  say,  that  the  plain- 
tiff carelessly  and  unnecessarily  remained  in  the  said  line 
of  descent,  and  did  not  and  would  not  remove  to  a  place 
of  safety,  nor  observe  the  warning  and  advice  given  to 
him  as  aforesaid ;  and  while  thus  exposing  himself  to  dan- 
ger, and  while  the  workmen  of  the  defendants  were  hoist- 
ing said  timber  and  plank,  with  due  and  reasonable  care 
and  diligence,  and  while  it  was  impossible  fer  the  defen- 
dants to  obviate  or  remove  the  danger  to  which  the  plain- 
tiff thus  carelessly  exposed  himself,  a  piece  of  timber  was 
casually  detached  from  the  slings  and  fell  down,  and  acci- 
dentally fell  upon  and  injured  the  plaintiff. 

These  defendants,  while  they  deeply  regret  the  accident 
and  misfortune  of  the  plaintiff,  aver,  on  their  information 
and  belief,  that  the  same  resulted  from  his  own  careless- 
ness and  negligence  of  repeated  warnings  and  notice,  and 
from  the  want  of  the  due  an^  reasonable  prudence  and 
care  which  he  was  bound  to  observe. 

And  these  defendants  aver,  that  they  used  all  due,  legal 
and  proper  care  in  the  hoisting  of  said  timber  and  plank, 
and  that  they  were  in  no  respect  careless  <h*  negligent,  and 
that  the  injury  to  the  said  plaintiff  was  not  caused  by  them, 
nor  their  default  nor  negligence,  but  was  the  result  of  an 
accident,  and  his,  the  plaintiff's  own  carelessness  and 
negligence. 

These  defendants  deny  the  allegation  in  the  complaint 
contained,  that  they  were  cautioned  against  the  danger  of 
commencing  to  prepare  for  hoisting,  and  of  hoisting  said 
plank  and  timber,  as  stated  iu  the  complaint ;  and  they 
deny  that  they  were  requested  by  the  plaintiff  and  others, 
or  by  any  one,  to  desist  therefrom;  but  they  av^  that 
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they  did  not  commance  to  hoist».  and  did  not  hoist  until 
the  wheel  mentioned  in  said  complaint  wbb  rolled  into  the 
bcdlding,  and  the  men  employed  thereon  were  out  of  the 
way,  and  had  all  full  and  proper  notice  to  keep  away  till 
the  hoisting  of  defendants'  timber  was  finished,  which 
they  fully  understood,  and  for  a  time  acted  on. 

These  defendants  deny  that  the  timbers  or  plank  were 
negligently  or  carelessly  slung,  or  prepared  for  hoisting, 
or  carelessly  or  negligently  handled  or  hoisted  by  these 
defendants ;  or  that,  through  their  negligence,  inattention 
or  want  of  proper  care  and  management,  the  plank  or 
timber  slipped  fiom  the  sling  or  hoisting  apparatus  or 
tackle. 

These  defendants  admit  that  the  plaintiff  was  injured ; 
but  to  what  expenses  he  has  been  put,  or  what  injuries  he 
has  been  exposed  or  has  suffered,  except  that  they  believe 
his  leg  was  severely  injured,  they  have  not  knowledge  nor 
information  sufSicient  to  form  a  belie£ 

These  defendants  deny  the  whole  of  said  complaint,  so 
far  as  the  same  is  in  any  respect  inconsistent  with  the 
statements  of  their  answer. 

HENRY  E.  DAVIES, 

DtfendanUf  AUorriey. 
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(  No.  82, ) 

By  railroad  company  ^  in  an  action  for  putting  poMcnger 
out  of  the  car;  general  denial^  idth  justification  that 
plaintiff  rtfu$ed  to  pay  his  fare} 

SUPREME  COURT. 


Thomas  Y.  G.  Folant 
The  Hndion  Birer  Railroad  Company. 


The  defendants,  in  answer  to  the  complaint  in  this  action, 
admit,  that  they  are  a  corporation  and  common  carriers,  as 
therein  alleged,  and  they  deny  each  and  every  other 
allegation  therein  contained. 

They  further  say,  that  the  plaintiff,  at  the  day  in  the 
complaint  mentioned,  was  on  a  certain  train  of  cars  belong- 
ing to  the  defendant,  while  on  its  way  firom  New- York  to 
Albany,  and  did  then  and  there  refuse  to  pay  his  fare  to  the 
conductor  of  said  tram,  upon  his  reasonable  request; 
whereupon  the  said  conductor  and  the  servants  of  defen- 
dants, aer  they  lawfully  might,  did  put  the  said  plaintiff 
out  of  the  cars,  using  no  unnecessary  force,  at  a  usual 
stopping  place,  and  near  a  dwelling-house,  on  stopping  the 
train. 

THOMAS  M.  NORTH, 

Dtfendants^  Attorney. 

*  The  answer  in  this  case  is  to  a  complaint  eimilar  to  No.  75,  Part 
m.,  antSj  p.  498. 

A  passage  ticket,  thongh  limited  by  the  worda  ''good  for  thia  trip 
only,"  if  not  prerionsly  nsed,  entitles  tbe  holder  to  a  passage  on  a 
snbaeqnent  day  as  well  as  the  day  it  bean  date.  (Pier  v.  nich,  24 
Barb.,  514. )    Bat  a  passenger  is  boond  to  oonform  to  a  regulation  of 
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( No.  dS.  ) 

By  raUroad  company  ^  in  an  actum  far  injury  to  ike  permm; 
specific  denials  of  negligencCf  mth  the  /urther  defence  that 
infury  was  caused  by  the  party^s  <nan  negligence* 

SUPREME  COURT. 


PeUr  Pitohttr 

mgU 

The  Hodaoa  R{T«r  Railroad  Company. 


The  defendants,  in  answer  to  the  complaint  of  the  plain- 
tiff in  this  action,  deny : 

That  at  the  time  and  place  in  the  said  complaint  men- 
tioned, they  did  not  nor  woald  use  due  and  proper  care, 
skill  and  diligence,  in  and  about  the  conveying  and  cany- 
ing  of  Catharine  Emily  Pitcher,  in  the  said  complaint 
mentioned,  or  that  they  wholly  neglected  or  refused  so  to 
do,  or  that  they  so  carelessly,  improperly,  negligently  or 

m 

unskillfully  conducted  themselves,  their  locomotive  engine, 
can  and  railway,  that  by  or  through  their  mere  careless- 
ness, negligence,  unskillfulness  or  misconduct,  the  said 
Catharine  Emily  Pitcher  was  thrown  from  the  said  care, 
upon  the  said  railroad,  or  under  the  wheels  of  the  said 
can;  or  that  they  carelessly  or  negligently  ran  a  locomo- 
tive engine  and  train  of  can  attached  thereto,  against  or 
over  the  body  of  the  said  Catharine  Emily  Pitcher ;  or  that 
the.said  Catharine  Emily  Pitcher  or  the  plaintiff  have,  at  any 
time,  sustained  any  injuries,  losses  or  damages  whatever, 

th*  oompMiy,  requiriqg  him  to  exhibit  hii  ticket  when  requeeted ;  and 
if  1m  reAiee  to  do  so,  forfeits  hii  right  to  be  earned  further,  and  maj 
be  ^eoted  from  the  cars.  (  Hibbard  v.  The  New-Torlc  and  Erie  Railroad 
Company,  1  Smith,  16  N.  T.  Rep.,  455. ) 
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by  reason  of  any  careless,  improper,  negligent  or  unskill- 
ful conduct  on  the  part  of  the  defendants,  their  agents  or 
servants. 

They  have  no  knowledge  or  information  sufficient  to 
fonn  a  belief  as  to  the  extent,  duration,  consequences, 
amount  or  value  of  the  injuries,  losses,  damages,  or  expen- 
ses received,  suffered,  sustained,  paid  or  incurred  by  the 
said  Catharine  Emily  Pitcher  or  the  said  plaintiff,  nor  as 
to  the  relationship  between  them* 

That  whatever  injuries,  losses,  damages  or  expenses 
were  received,  suffered,  sustained,  paid  or  incurred,  by 
Catharine  Emily  Pitcher  or  the  plaintifi^  were  in  oomi^ 
quence,  solely,  of  the  negligence  and  carelessness  of  the 
said  Catharine  Emily  Pitcher,  without  any  fiEuilt  on  the 
part  of  the  defendants. 

THOMAS  M.  NORTH, 

DefendatO^  Attorney. 


( No.  84. ) 


Amended  anmer  on  behalf  of  a  railroad  company^  JtuHfy- 
ing  an  alleged  trespasi  to  lands^  under  tide  to  samet 
acquired  by  statutory  proceedings.^ 

SUPREME  COURT — Rensselaer  County. 


QUn  Van  Rwmola^r 
Tlie  HudMii  BiT«r  BaflroAd  OoiD|Muiy. 


The  amended  answer  of  The  Hudson  River 
Company  to  the  complaint  of  Glen  Van  Rensselaer : 

I  To  Gomplaiat  No.  68,  Pirt  IIL,  onle,  p.  48a. 
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FirH.  The  defendants  are  a  body  corporate,  duly  cre- 
ated ander  and  in  pursuance  of  the  following  acts  of  the 
legislature  of  State  of  New- York,  namely,  the  act  passed 
May  12th,  1846,  entitled  *<An  act  to  authorize  the  con- 
struction of  a  railroad  from  New- York  to  Albany ; "  the 
act  passed  March  20th,  1847,  entitled  "An  act  to  amend 
an  act  entitled  An  act  to  authorize  the  construction  of  a 
railroad  from  New- York  to  Albany,  passed  May  12th, 
1846;"  the  act  passed  February  10th,  1848,  entitled  "An 
act  further  to  amend  the  act  to.  authorize  the  construction 
of  a  railroad  from  New- York  to  Albany,  passed  May 
12th,  1846;"  and  the  act  passed  Februuy  5th,  1850, 
entitled  "  An  act  further  to  amend  an  act  to  authorize  the 
construction  of  a  railroad  from  New- York  to  Albany, 
passed  May  12th,  1846." 

Second.  And  the  defendants  are  informed  and  believe 
that  that  certain  piece  of  land,  lying  in  the  town  of 
Greenbush,  in  the  county  of  Rensselaer,  distinguished  on  a 
certain  map  annexed  to  the  petition  hereinafter  mentioned 
by  the  number  82  ( eighty-two ),  was  required  to  be  taken 
for  the  construction  and  maintenance  of  the  defendants' 
railroad,  in  said  acts  mentioned,  and  the  convenient  accom- 
modations appertaining  to  the  same,  and  thereupon  the 
defendants,  on  the  first  Monday  of  August,  1850,  presented 
a  petition  to  the  Supreme  Court  of  the  State  of  New- 
York,  signed  by  John  Thompson,  their  attorney,  setting 
forth  the  facts  in  this  second  article  alleged  describing 
with  convenient  certainty,  by  a  map  annexed  to  said  peti- 
tion, said  piece  of  land  so  required  to  be  taken,  setting 
forth  the  name  and  residence  of  the  plaintiff  as  the  owner 
thereof,  and  only  person  interested  therein,  except  James  De 
Forest  and  Obadiah  £.  Lansing,  executors,  Ac,  of  James 
Woods,  deceased,  as  mortgagees,  who  were  made  parties, 
and  praying  the  appointment  of  CommissionerB  to  ascertain 


DEFENSIVE  ANSWEBS.  589 

the  comp^isation  to  be  made  to  said  plaintiff^  and  to  the 
persons  so  interested  for  %ach  taking,  which  petition  and 
maps  are  filed  in  the  clerk's  office  of  said  court ;  and  the 
defendants,  with  such  petition,  did  present  to  said  court 
satisfactory  evidence  that  notice  of  such  intended  applica- 
tion, and  of  the  time  and  place  thereof  had  been  given,  at 
least  ten  days  previously,  to  the  plaintiff  and  such  persons 
interested  personally ;  and  the  said  court  did  hear  proofs 
and  allegations  of  all  parties  touching  the  regularity  of 
such  proceedings ;  and,  on  the  6th  day  of  August  afore- 
said, did,  by  an  entry  in  its  minutes,  appoint  five  compe- 
tent and  disinterested  persons,  to  wit:  James  Powers, 
Henry  De  Lamater,  Lewis  W.  Young,  John  Ot.  Wilkin 
and  William  Sidney  Smith,  to  be  such  commissioners,  and 
did  specify  in  such  entry  a  time  and  place  for  the  first 
meeting  of  such  commissioners ;  and  the  said  commissioners 
took  the  oath,  met,  heard  the  proo&  and  allegations  of  the 
parties,  viewed  the  premises,  and  thereafter,  without  fear, 
fiivor  or  partiality,  did  ascertain  that  the  compensation 
proper  to  be  made  to  the  said  owners  and  parties  inte- 
rested in  the  said  lands  so  to  be  taken,  for  the  taking 
'  thereof  as  aforesaid,  without  any  deduction  or  allowance 
on  account  of  any  real  or  supposed  benefit  or  advantage 
which  such  owners  or  parties  interested  might  derive  finom 
the  construction  of  the  said  road,  was  as  follows:  to  said 
owner,  Qlen  Van  Rensselaer,  and  James  De  Forest  and  Oba- 
diah  E.  Lansing,  executors,  &c.,  of  James  Woods,  deceased, 
mortgagees,  the  sum  of  $1,610.75;  and  to  the  said  Glen 
Van  Rensselaer,  for  costs,  expenses  and  counsel  fees,  $27 ; 
and  to  the  said  executors,  &c^  for  costs,  expenses  and 
counsel  fees,  $14.75,  amounting  together  to  $1,652.50; 
and  did,  on  the  14th  day  of  September,  in  the  year  last 
aforesaid,  make  and  subscribe,  and  afterwards  file  with  the 
clerk  of  the  siud  court,  a  certificate  of  their  said  ascer- 
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iainment  and  omifrwment ;  and  afterwards,  on  the  28d  day 
of  September,  in  the  year  last  foresaid,  the  defendants 
depoffited  the  last  mentioned  sum  of  money  to  the  credit 
of  the  said  Glen  Van  Kensselaer,  James  De  Forest  and 
Obadiah  £•  Lansing,  executors,  &c.,  in  a  bank  for  that 
purpose  approved  by  the  said  court,  that  is  to  say,  the 
Farmers  and  Manufacturers*  Bank  in  the  village  of  Pough- 
keepsie,  he,  the  said  plaintiff,  having  previously,  and  after 
file  subscribing  of  such  certificate,  on  tender  thereof  to 
him  duly  made  by  the  defendants,  refused  to  accept  the 
same  last  mentioned  sum  of  money,  or  any  part  thereof; 
and  the  said  def^idants  did  afterwards,  on  the  24th  day 
of  September,  in  the  year  last  aforesaid,  present  to  the 
said  court  such  certificate  and  due  proof  that  the  last 
mentioned  sum  of  money  had  been  so  deposited  as  afore- 
said ;  and  the  same  court  thereupon,  on  the  last  named 
day,  made  and  caused  to  be  entered  in  its  minutes  a  rule, 
describing  with  convenient  accuracy  and  certainty  the 
said  piece  of  land  so  required  to  be  taken,  such  ascertain- 
ment of  compensation,  with  the  mode  of  making  it,  and 
such  deposit  of  the  same  compensation  as  aforesaid;  which 
rule  was  recorded  and  indexed  in  the  office  of  the  clerk  of 
the  county  of  Rensselaer,  in  like  manner  as  if  it  were  a 
deed  of  conveyance  fix>m  the  said  plaintiff  to  the  said 
defendants.  And  the  said  defendants  say  that  all  and 
singular  the  proceedings  in  this  article  mentioned  were 
had  and  taken,  pursuant  to  and  in  conformity  with  the 
directions  of  the  act  above  referred  to,  passed  February 
10th,  1848- 

Third.  As  the  defendants  are  informed  and  believe,  the 
piece  of  land  so  required  to  be  taken  is  part  and  parcel  of 
the  premises  described  in  the  said  complaint,  and  these 
defendants  admit  that  since  the  proceedings  above,  in  the 
second  article  of  tins  answer  mentioned,  they  have 
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accordingly  taken  snch  piece  of  land  for  the  purpose  of 
constructing  and  mamtaining  the  said  railroad,  as  stated 
in  the  said  petition ;  but  they  deny  that  they  have  entered 
upon,  broke  up,  graded  or  rendered  unfit  to  the  plaintiff 
for  fiutning  or  other  purposes,  or  hindered  the  plaintiff 
from  any  benefit,  use  or  enjoyment  of,  or  greatly  damaged 
or  injured  any  part  of  the  said  premises  described  in 
said  complaint,  except  as  in  this  article  above  expressly 
admitted. 

Fourth.  These  defendants  have  not  knowledge  or  infor- 
mation of  the  allegations,  in  that  behalf,  in  the  said  com- 
plaint contained,  sufficient  to  form  a  belief,  and  they 
therefore  deny  that  the  said  plaintiff  was  or  is  owner  in 
fee  or  otherwise  of  the  real  property  in  the  said  complaint 
mentioned,  and  they  deny  the  damage  alleged. 

THOMAS  M.  NORTH, 

DefendanU^  Auomey. 


(No.  85.) 

Ansioer  hy  railroad  company^  justifying  the  entering  upon  a 
public  itreeti  under  the  authority  of  the  common  council  of 
a  city,  and  their  act  of  incorporation} 

First.  The  defendants,  for  answer  to  tl||B  first  cause  of 
action  set  forth  in  the  complaint*  of  the  plaintiff  in  this 
action,  deny  each  and  every  allegation  therein  contained, 

'  This  answer  is  to  a  eomplaini  similar  to  No.  86,  anli,  p.  596. 

*  Saofa  cause  of  action  stated  in  the  complaint  most  be  separately 
answered.  The  defences  must  be  not  only  separately  stated,  but  they 
mast  ^  refer  to  the  causes  of  action  which  they  are  intended  to  answer, 
in  such  a  manner  that  they  may  be  intelligibly  distinguished."  (  See 
PUadimge,  538.) 
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comtitutiiig  said  finrt  aUeged  cause  of  action,  and  emy 
part  thereof,  except  the  aUegations  therein  contamed  in 
relation  to  the  organization  of  the  defendants  as  a  railroad 

corporation.  »     a,- 

Second.  And  for  answer  to  the  second  cause  of  action 
set  forth  in  the  complaint  of  the  plaintiff  herein,  the 
defendants  aver,  that  thtey  are  a  railroad  corporation,  duly 
organized  under  and  by  virtue  of  an  act  of  the  Legislature 
of  the  State  of  New-York,  entitled  "An  act  to  authorize 
the  formation  of  railroad  corporations  and  to  tegulate  the 
same,"  passed  April  2d,  1860,  and  the  several  actsamen- 
datory  of  the  same,  and  also  in  pursuance  of  the  provisions 
of  an  act  of  the  Legislature  of  the  State  of  New-York, 
entitled  »  An  act  to  authorize  the  city  of  Troy,  and  certain 
railroad  corporations,  to  subscribe  for  and  become  the  owners 
of  stock,  for  the  construction  of  a  railroad  through  the 
whole  or  some  portion  of  the  city  of  Troy,"  passed  June 
20tii,  1861 ;  and  defendants  further  aver,  that  on  the  8d 
day  of  December,  1862,  the  eaid  defendants  entered  into 
a  contract  vnth  the  mayor,  recorder,  aldermen  and  com- 
monalty of  the  dty  of  Troy,  dated  on  tiie  said  8d  day  of 
December,  1862,  and  duly  executed  under  s^nd  in  pursuance 
of  a  resolution  of  the  common  council  of  said  city  of 
Troy,  duly  passed,  by  which  said  contract,  among  other 
things,  the  said  the  mayor,  recorder,  aldermen  and  com- 
monalty of  the  said,  city  of  Troy  did  authorize  the  said 
defendants  to  construct,  maintain  and  opwrate  a  raiboad, 
in  the  <aty  of  Troy.^th  two  or  more  tracks,  and  in,  upon, 
over  or  acrtw  any  streets,  alleys  or  highways,  jn  the  said 
city  of  Troy,  as  such  raihoad  had  then  been  located  by 
the  commisrioners,  appointed  under  and  in  pursuance  of 
the  provisions  of  the  act  last  abovementioned,  and  accord- 
ing to  the  map  and  survey  thereof,  and  upon  the  grades 
indicated  on  the  profile  of  the  said  rulroad,  which  had 
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then  beea  ngoed  by  a  miyoiity  of  the  directoni  of  the 
T107  Union  BaQioad  Company^  said  defendants,  and  filed 
in  the  o&ce  of  the  clerk  of  the  county  of  Sensselaer ;  and 
defendants  aver,  that  at  the  time  of  the  execution  of  said 
contract  as  aforesaid,  the  said  the  mayor,  recorder,  alder- 
men and  commonalty  of  the  city  of  Troy  were  the  own^n 
of,  and  entitled  to,  the  regulation  and  control  of  the  streets, 
slleyB  and  highways  in  said  city  of  Troy,  and  were  duly 
authorized  and  empowered  to  grant  to  said  defendants  the 
lights  and  privil^^es  of  constructing,  maintaining  and 
operating  their  said  railroad  in,  upon,  over  or  across  said 
streets,  alleys  and  highways,  in  manner  and  form  as  men- 
tioned and  contained  in  said  contract  so  made  and  altered 
into,  as  hereinbefore  set  forth* 

And  defendants  aver,  that  whatever  has  been  done  by 
them,  their  servants,  contractors,  laborers,  or  persons  in 
their  anploy,  in  or  about  the  altering  upon  that  portion 
of  SizthH9(treet,  in  said  city,  mentioned  in  the  complaint, 
or  in  or  about  any  digging,  trenching  or  altering  the  grade 
of  the  same,  or  the  erection  of  any  embankment  thereon, 
or  the  taking  possession  thereof,  or  the  occupying  of  the 
same,  for  the  purposes  of  a  railroad^  or  the  placing  thereon 
any  rails  or  other  obstructions  above  the  surface  of  the 
ground,  or  in  or  about  any  tunneling  or  excavation  therein, 
in  any  part  thereof,  or  the  commission  of  any  other  act  or 
thing  whatsoever,  complained  of  in  the  plaintiff's  said 
complaint,  has  been  necessarily,  and  without  any  want  of 
care  or  any  negligence  on  their  part,  so  done  by  the  defen- 
dants in  the  course  of  the  construction,  maintenance  and 
operation  of  their  said  railroad  upon  the  location  and 
grades,  and  according  to  the  map  and  profile  thereof  here- 
inbefore mentioned,  and  under  and  in  pursuance  of  the 
provisions  of  the  said  acts  of  the  Legislature  of  the  State 
of  New-Tork  and  of  the  contract  hereinbefore  set  forth, 
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and  under  and  in  pnnoance  of  the  authority  of  the  com* 
m<m  oonncil  of  the  city  of  Troy,  and  with  the  aasent  of 
the  corpcMntion  of  said  city  of  Troy,  and  not  otberwiae, 
as  by  said  drfendants  mig^t  well  and  lawfully  be  done. 

And  the  defendants  aver,  that  they  have  restored  the 
said  streets,  alleys  and  highways  Ity  them  entered  upon, 
intersected,  occupied,  crossed  or  touched,  in  said  city,  and 
eadi  and  every  of  them,  and  every  part  thereof,  to  such 
state  as  not  unnecessarily  to  have  impaired  their,  or  any  of 
their,  usefulness,  and  that  all  embankments,  excavations, 
grading,  tunneling  and  other  operations,  by  defendants 
done  and  perfonned  in  said  streets,  alleys  or  highways  in 
said  city,  or  any  or  either  of  them,  have  been  well  and 
sufficiently  done  and  performed* 

FORSYTH  &  SERGEANT, 

Defeniantt*  Auome^M. 


( No.  86. ) 


m  for  taking  personal  property  by  a 
under  aesessment  roll  and  tax  ufarrant.^ 


SUPREME  COURT. 


New- York  and  Harltm  Railroad  Gompaaj 

agt. 
John  B.  Daoker. 


The  defendant,  for  answer  to  the  plaintiffs'  complaint^ 
says: 

That  during  the  year  1854,  the  said  plaintiffi  were  the 
owners,  and  in  possession  for  the  uses  and  puiposes  of  their 

>  To  Complaint  No.  69,  part  III^  anU,  p.  480. 
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nilroad  track  and  its  appurtenancesy  of  a  piece  of  land 
■itoated  in  the  town  of  Copake,  county  of  Columbia,  con- 
listing  of  a  portion  of  the  New -York  and  Harlem  Rail- 
road, together  with  their  depots  and  other  buildings  and 
appurtenances,  which  was  liable  to  be  assessed  and  taxed 
in  the  said  town  of  Copake  by  the  assessors  of  said  town. 

That  the  asBCSsors  of  said  town  of  Copake,  during 
the  year  1854,  proceeded  according  to  law  to  assess  the 
taxable  property  in  the  said  town  of  Copake,  and  to  make 
out  an  assessment  roll  of  the  said  taxable  property  so 
liable  to  be  assessed  in  the  said  town  of  Copake* 

That  the  said  assessors  did  duly  value  and  assess  the 
said  lands  and  real  estate  of  the  plaintiffi,  among  other 
taxable  property  of  said  town,  by  the  name  of,  Ac,  Ac, 
at  the  sum  of  $40,000,  and  placed  the  same  upon  the 
assessment  roll  of  the  said  town  of  Copake,  at  the  valuar 
tipn  aforesaid.  That  said  assessors  completed  said  assess- 
ment roll,  and  delivered  the  same  to  the  board  of  super- 
viK>rs  of  the  county  of  Columbia,  at  their  next  annual 
meeting,  held  in  or  about  the  month  of  Novembw,  1864, 
and  the  said  board  of  supervisors  thereupon  corrected  and 
equalized  the  assessments  of  said  town,  and  taxed  the  said 
plaintiff,  by  its  name  of  the  New- York  and  Harlem  Bail- 
road  Company,  on  the  aforesaid  value  of  its  property,  as  so 
equalized  by  the  board,  the  sum  of  $162.93. 

That  afterwards,  and  on  or  about  the  14th  day  of 
December,  1854,  the  said  board  of  supervisors  issued  their 
warrants  under  their  hands  and  seals,  or  the  hands  and 
seals  of  a  majority  of  them,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  directed  to  the  said  defen- 
dant, as  collector  of  the  said  town  of  C<^>ake,  and  attached 
to  the  equalized  assessment  roll  of  said  town,  commanding 
him,  the  said  defendant,  as  collector  of  the  sold  town  of 
Copake,  to  collect  the  taxes  named  in  the  said  assessment 
roll,  including  the  said  tax  so  assessed  to  the  plaintifEs. 
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That  afterwardflv  and  on  or  about  tiie  16th  day  of  De- 
cember, 1864,  the  said  nnnfnnment  roUf  together  witii  the 
•aid  wamat,  waa  duly  delivered  to  the  aaid  defendaet,  he 
being  at  the  time  last  afiaieaaid  collector  of  the  aaid  town 
of  Copake,  and  duly  authorised,  aa  auch,  to  receive  the  aaid 
aaaeaament  roll,  and  to  collect  and  receiye  the  taxea  therein 
named  of  the  p^aona  and  eorporationa  therein  named. 

That  thia  defendant  thereupon  proceeded  to  give  notice, 
and  to  take  the  meana  required  by  law  to  collect  of  the 
aeveral  pemna  and  corporations  therein  named  the  taxea 
directed  to  be  collected  by  the  warrant  and  aaseflBment  roll 
thereunto  annexed,  and  the  plaintiflSs  fiuling  and  neglecting 
within  the  time  prescribed  by  law  to  pay  tiie  said  tax  of 
$162.98,  so  imposed  upon  the  aaid  real  estate,  aa  aforesaid, 
whereby  they  became  liable  to  pay  that  amount  and  five 
per  cent  thereon  for  thia  defendant's  fees  in  collecting 
the  same;  and  this  defendant,  having  called  upon  tiie 
prop^  officer  of  the  said  New -York  and  Harlem  Railroad 
Compimy,  the  said  plaintiffi,  and  there  demanded  payment 
of  the  said  tax,  and  the  said  officer  having  n^lected  and 
refused  to  pay  the  said  tax,  ao  assessed  aa  aforeaaid,  this 
defendant,  as  such  collector  as  aforesaid,  proceeded  to  levy 
and  collect  the  said  tax  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  plaintiffi^  according  to  the  provi- 
sions of  the  statute  in  such  case  made  and  provided.  And 
this  defendant  further  says,  that  afterwards,  to  wit,  on  or 
about  the  20th  day  of  February,  1866,  at  the  town  of 
Copake,  in  the  county  of  Columbia,  in  pursuance  of  the 
statute  in  such  caae  made  and  provided,  he  did  levy  and 
distrain  at  Bain's  station,  at  the  depot  of  the  said  plain* 
tiffs,  in  the  said  town  of  Cc^Mike,  upon  certain  goods  and 
chattels,  to  wit,  upon  ten  barrels  of  ^e  flour,  of  the 
value  of  $60,  or  thereabouts,  then  being  at  the  said  depot, 
in  the  possession  of  or  belong^g  to  the  said  plaintifls,  and  also 


DEFEKSIYE  ANSWERS.  597 

upon  six  bags  of  clover  seed,  contaming  foarteen  bnsheLs  and 
seven  pounds  (of  the  valae  of  $146,  or  thereabouts), 
then  being  in  said  depot,  in  possession  of  or  belonging  to 
said  plaintiffs ;  and  afterwards,  on  dae  public  notice  pur- 
suant to  law,  sold  the  sud  property,  so  levied  and  distrained 
upon,  as  aforesaid,  for  the  purpose  of  collecting  the  said 
tax,  so  assessed  as  aforesaid,  and  the  fees  of  this  defen- 
dant as  such  collector,  to  the  highest  bidder,  and  for  the 
sumof  $195,  that  being  the  highest  sum  bidden  for  the 
same.  And  thereupon  defendant  offered  to  pay  to  the  agent 
or  attorney  of  the  said  plaintiffs  the  sum  of  $22.30,  being 
the  surplus  of  the  money  realized  upon  the  sale,  so  made 
as  aforesaid,  afta:  deducting  the  said  taxes  and  the  fees  of 
this  defendant,  as  such  collector  as  aforesaid,  which  sum 
the  said  agent,  attorney  or  other  proper  officer,  refused  to 
take  and  receive. 

And  defendant  alleges  that  the  said  levy  and  sale  are 
the  same  taking  and  trespass  all^;ed  in  said  complaint ; 
and  he  denies  any  wrong  or  injury  done  to  the  said  plain- 
tiffs, and  each  and  every  allegation  of  said  complaint  in- 
consistent with  the  facts  herem  set  forth. 

THEODORE  MILLER, 

DrfendaiiiC$  Attorney. 
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( No.  87. ) 
Answer  of  Justification  in  an  action  for  faUt  imprisonment^ 
SUPREME  COURT— Warren  County. 


George  Coneiy 
HonMA  Howard. 


First.  The  defendant  answers  the  complaint  of  the 
plaintiff,  and  denies  each  and  every  allegation  thereof. 

Second.  And  for  a  second  and  further  answer,  defendant 
aven,  that  <m  the  25th  day  of  August,  1855,  at  the  town 

*  Tha  oompUint  to  which  this  is  an  uuwer,  is  sabstanlully  ss 
follows: 

SUPREliE  COURT— Albant  Countt. 


George  Oonery 
Horaee  Howard. 


The  phuntiff  in  tliis  action  complains  of  the  defendant,  and  aajs : 
That  on  the  25th  day  of  August,  1855,  the  defendant,  with  intent 
to  injnre  and  oppress  the  plalntifi^  wrongAiUj  procured  and  induced 
one  Oiaage  Ferris,  tfasn  heing  county  judge  in  and  for  the  county  of 
Warren,  without  any  authority  of  law,  .and  without  any  reasonable, 
probable  or  lawfol  cause  whatever,  to  issue  and  deliTer  to  one  of  the 
constables  of  the  said  town  of  Glens  Falls  a  warrant,  under  his  hand, 
there  and  thereby  commanding  the  said  constable,  among  other  things, 
forthwith  to  take  the  said  plamtiff  and  to  bring  him  before  the  said 
Orange  Ferris,  at  his  office  in  the  said  town  of  Queensbury,  to  be 
dealt  with  aooording  to  law,  as  by  reference  to  the  said  warrant  wiU 
among  other  things,  more  folly  appear. 

That  under  and  by  virtue  of  said  warrant,  so  unlawfoUy  iasusd  as 
aforesaid,  the  sud  plaintiff  was  arrested,  detdned  in  custody  and  im- 
prisoned in  the  said  town  of  Queensbory,  against  his  will,  for  a  long 
space  of  tims,  to  wit,  for  the  space  of  four  weeks,  whereby  the  said 
plaintiff  was  not  only  greatly  hurt,  and  suffordd  great  pain  of  body 
and  mind,  and  was  prevented  fix»n  attendmg  to  his  lawfol  business 
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of  Queensbury,  in  the  county  of  Warren,  he  made  com- 
plaint, on  oath  and  in  writing,  before  the  Hon.  Orange 
Ferris,  who  then  was  and  still  is  the  county  judge  of  said 
county,  a  copy  of  which  said  complaint  is  hereto  annexed, 
marked  **  Schedule  A.,''  and  forms  part  of  this  answer ; 
and  that  then  and  there  one  William  Bannin  was  produced 
and  sworn  as  to  the  truth  of  the  facts  and  circumstances 
set  forth  in  said  complaint,  a  copy  of  which  is  hereto 
annexed,  marked  *<  Schedule  A."  as  aforesaid,  and  testi* 
fied  in  substance  as  set  forth  in  schedule  B.,  hereto  annexed, 
and  which  also  forms  a  part  of  this  answer.  That  there- 
upon, to  wit,  on  the  said  25th  day  of  August,  1855,  the 
said  county  judge  issued  a  warrant,  and  delivered  the 
same  to  Walter  Smith,  Jr.,  then  a  constable  of  said  town  and 
county,  a  copy  of  which  said  warrant  is  hereto  annexed, 
marked  **  Schedule  C."  and  forms  a  part  of  this  answer. 
That  upon  and  by  virtue  of  said  warrant,  the  said  constable 
anested  the  said  George  Conery,  and  brought  him  before 
the  said  county  judge,  to  answer  to  the  said  complaint, 
on  the  said  25th  day  of  August,  1855,  which  is  the  same 
inducing,  procuring,  arresting,  imprisoning  and  retaining 
and  detaining  in  custody,  and  supposed  trespasses  set  forth 
in  both  causes  of  action,  alleged  in  the  plaintiff's  complaint 

L  J.  DAVISj 

D^endan^s  Attorney. 

and  afbin,  bat  wai  alsb  thereby  then  and  there  greatly  injared  in  hie 
credit,  repatation  and  oircumetanoee,  and  waa  subjected  and  pot  to 
diTen  ezpeneea,  to  wit,  to  the  amount  of  91,000,  to  obtain  hia  liberie 
tion  firom  aaid  arreet  and  imprisonment. 

Wherefore  the  said  pUintitf  demanda  Judgment  againat  the  aaid  de- 
fendant for  95,000  damages,  beaide  coats. 

P.  OAQGSR, 
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(  No.  «8. ) 

Several  antwen  in  actum  for  aaavk  and  battery ;  tpec^e 
denial;  juitificatian  that  defendant  wat  preserving  the 
peace;  altOj  that  plaintiff^  committed  the  first  as$atdt.^ 

SUPREME  COURT, 


Abraham  Jenkins 
JoMph  J.  lUelukrdsoii. 


The  defendant,  in  answer  to  the  complaint  of  the 
plaintiff  in  this  action, 

Fint.  Denies  that  he  assaolted  or  beat  said  plaintiff,  or 
struck  him,  or  threw  him  on  the  ground,  or  kicked  him, 
and  as  to  every  other  allegation  in  said  complaint  ccmtained, 
defendant  has  no  knowledge  or  informaticm  therecrf*  suffi- 
cient to  form  a  belief. 

Second.  And  for  a  second  and  further  defence  in  this 
action'  the  defendant  alleges,  that  the  said  plaintiff  just 
before  the  time  mentioned  in  said  complaint,  made  an 
assault  upon  one  John  Richardson,  a  son  of  the  said  defen- 
dant, and  an  infant  of  ttie  age  of  twelve  years,  and  wrong- 
fully and  without  cause,  at  the  same  time,  commenced 

1  To  Complaint  No.  66,  Part  m.,  ante,  p.  486. 

*  As  to  whether  these  several  answers  are  consistent,  and  may  be  set 
up  hi  the  same  pleading,  see  Pleadkige,  502,  503 ;  see  also  note,  ante, 
p.  552.  Bat  an  answer  m  assault  and  battery  caa&ot  oonsist  of 
matters  merelj  in  mitigation  of  damages,  subh  as  proTOcation,  fto. 
It  must  put  m  iasoe  some  allegation  which  the  plaintiff  is  obliged  to 
establish  to  entitle  him  to  a  Terdict  (Qilbert  v.  Ronnda,  14  How., 
46 ;  Saltns  v.  Kipp,  5  Doer,  646.)  Whether  with  a  Jostiftcaaon  or 
denial  the  defendant  may  plead  mitigating  drcamstanoes,  see  Pkad- 
inge,  501-504. 
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to  beat  and  ill  treat  defendant's  said  son ;  whereupon  the 
said  defendant,  to  preserve  the  peace  and  to  prevent  him 
from  further  beating  and  ill  treating  the  said  son  of 
defendant,  laid  his  hands  upon  the  said  plaintiff,  without 
unnecessary  violence,  as  he  lawfully  might,  for  the  purpose 
and  cause  above  mentioued,  which  is  the  same  assaulting, 
beating  and  ill  treating  the  said  plaintiff,  set  forth  in  his 
complaint  in  this  action. 

TTUrd.  And  for  a  third  and  fiirther  defence  in  this  action, 
the  defendant  alleges,  that  just  before  the  time  in  the  said 
complaint  mentioned,  the  plaintiff  wrongfully  made  an 
assault  upon  him,  the  said  defendant,  and  would  have 
beaten,  bruised  and  ill  treated  the  said  defendant  if  he  had 
not  immediately  defended  himself  against  the  said  plaintiff, 
wherefore  he,  the  said  defendant,  did  defend  himself 
against  the  said  plaintiff,  as  he  lawfully  might,  for  the 
cause  aforesaid,  and  in  doing  so  did  necessarily  and  unsr 
voidably  beat  and  wound  the  said  plaintiff,  and  tear  his  said 
wearing  apparel,  Ac,  Isetting  forth  the  parHctdar  injury  tl 
as  in  plaintiff's  complaint  mentioned,  doing  no  unnecessary 
violence  or  damage  to  the  said  plaintiff;  and  the  hurt  and 
damage  to  said  plaintiff  and  his  said  wearing  apparel,  if 
any  such  happened,^  were  occasioned  by  the  said  first 

kult,  and  the  necessary  and  lawful  defence  of  him,  the 
defendant,  against  the  said  plaintiff,  which  the  said 
plaintiff  avers  is  the  same  assault  and  .battery  alleged  by 
said  plaintiff  in  his  said  complaint.' 

S.  &  V.  s., 

De/endant^i  Attameifi. 

*  This  expreMkxn,  thofogfa  hypothsticid  in  form,  is  not  strictly  hypo- 
thstiotl  pleading,  and  msj  be  properly  alleged  in  this  fbnn  in  the 
answer.  (PleodiN^s,  531,  532;  lee,  also^  note,  ante^  p.  548.) 

*  Sfen  though  the  complaint  in  an  action  of  assault  and  battery  be 
▼erifled,  the  defendant  may  put  in  an  answer  withoat  Teriflcatlons 
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(No.  89.) 

J%Mtificah4m  in  action  of  trupau  to  landsf  that  defendant 
entered  plaintiff'^i  land  adjoining  highway  neceetarily  to 
pan  through^  the  highway  being  impaseaUe. 

Tide  of  the  Catue. 

Thifl  defendant,  in  answer  to  tbe  plaintiff's  complaint 
in  this  action, 

FinL  Denies  each  and  ereiy  allegation  in  said  c<»nplaiDt 
contained* 

Second.  And  for  a  further  and  separate  defence  hereiD, 
this  defendant  says,  that  before  and  at  the  time  mentioned 
in  said  complaint,  there  was,  and  still  is,  a  common  public 
highway  extending  alongside  and  adjoining  the  close,  lands 
and  premises  of  the  plaintiff,  mentioned  in  said  complaint, 
which  public  highway  was,  at  the  said  several  times  men- 
tioned in  said  complaint,  founderoos  and  impassable,  at  a 
place  adjoining  said  plaintiff's  said  close,  lands  and  premi- 
ses, by  reason  of  a  bridge  thereon  being  torn  up  and  out 
of  repair ;  and  this  plaintiff,  who  was  then  and  there  law- 
fully traveling  on  the  said  highway,  with  a  horse  and 
carriage,  finding  the  same  so  as  aforesaid,  founderous  and 
impassable,  as  he  lawfully  might  do  in  such  case,  removed 
enough  of  the  fences  in  the  said  close  as  to  enable  him  to 
pass  around  the  said  obstruction  in  the  said  highway  with 
his  said  horse  and  carriage,  and  did  then  and  there  pass 

and  so,  also,  in  aoj  other  case  where  the  party  called  upon  to  yerUy 
an  answer  would  be  privileged  from  testifying  as  a  witness  to  the 
trath  of  the  matter  denied  by  such  pleading.  (Laws  of  1854,  p.  153; 
and  see  oases  in  which  a  party  is  so  priTileged,  and  the  mode  in  which, 
under  such  circumstances,  an  answer,  without  rerification,  to  a  Twified 
complaint,  must  be  put,  in  Pkadmgey  585,  587,  588.) 
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with  hi8*8aid  hone  and  carriage  around  the  said  obstruo- 
tion,  through  the  said  dose  and  lands  of  the  said  phuntiff, 
passmg  as  near  the  said  highway  as  possible,  doing  no 
unnecessary  damage  or  injury  to  the  said  plaintiff  or  his 
property,  which  is  the  same  injury  alleged  insaid  complaint 


( No.  40. ) 


Am^oct  to  a  awqplaUu  for  foutMnXin  (^  perianal  propertjf 
far  wrongful  detention  f^  the  earned 

Tide  of  the  Cauee. 

First*  The  defendant,  in  answer  to  the  plaintifb'  conn 
plaint,  denies  that  he  does  or  did,  at  the  time  of  the  com- 
mencement of  this  action,  wrongfully  detain  finom  the 
plaintifi  the  goods  and  chattels  mentioned  in  the  plaintiffi' 
complaint,  or  any  part  thereof. 

Second*  And  for  a  second  and  further  defence,  he  alloges 
that  at  the  time  of  the  commencement  of  the  plaintifis' 
action,  he  was  in  the  lawful  possession  of  said  goods,  as 
assignee  of  T.  R.,  who  was  the  owner  thereof  at  the  tame 
said  goods  were  assigned  by  said  T.  R.  to  defendant,  to 
wit,  on  or  about  the  —  day  of         ^ 

I  To  Oomplaint  Na  72,  onte^  p.  493.  The  aotioii  is  bsisd  19011  the 
loronffiU  taking  tm  well  as  the  wrongfal  detention.  A  mere  wroagftil 
deteniionf  howerer,  agsiiiBt  the  demsad  of  the  trae  owner,  is  a  oon- 
Tersion  for  which  sa  actios  will  lie  (Sheldon  9.  H07,  11  How^  11 ), 
and  the  denial  in  the  present  ease  is  to  such  a  oomplaiiit. 
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(No.  41.) 

Answer  denying  eoncenian  in  an  action  to  recover  damages 

for  contferting  personal  property  ^ 

Tiile  of  the  Cause. 

First.  The  defendant,  in  answer  to  the  plaintiff's  com- 
plaint, denies  that  he  has  sold  the  watch  delivered  to  him 
by  plaintiff,  and  mentioned  in  said  complaint. 

Second.  For  further  answer,  the  defendant  alleges  that 
he  has  repaired  said  watch  porsoant  to  plaintiff's  directions, 
and  has  the  same  in  his  possession,  ready  to  deliver  the 
same  to  the  plaintiff  on  his  demand,  and  payment  to  de- 
fendant of  his  reasonable  charges  for  repairing  the  said 
watch.  / 


(No.  42.) 


Answer  in  efectment;  equitable  drfence  to  a  legal  cattse  qf 

action.* 

Tide  of  the  Cause. 
The  defendant,  in  answer  to  the  plaintiff,  complains : 
First.  Denies  that  he  unlawfully  withholds  from  said 

plaintiff  the  possession  of  the  premises  mentioned  in  said 

complaint,  or  any  part  thereof. 

Second.  For  a  sec<md  and  further  answer,  the  defendant 

alleges  that  on  or  about  the  1st  April,  A.  D.  1839,  the 

^  To  Gomplaliit  No.  71,  Part  IIL,  atUe^  p.  492. 
t  To  complaiiit  No.  73,  Part  m.,  ante^  p.  496. 
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plaintiff,  then  being  the  owner  of  the  premises  mentioned 
in  the  said  complaint,  part  and  parcel  of  a  farm  owned  by 

said  plaintiff,  of  about acres,  sold  and  conveyed  to 

one  J.  D.  a  portion  of  said  farm,  to  wit,  fifty  acres,  at  and 
for  the  price  of  $— — . 

That  at  the  time  of  said  sale  and  conveyance  it  was 
mutually  agreed  and  understood,  between  said  plaintiff  and 
said  J.  D.,  that  the  premises  so  sold  and  conveyed  were 
bounded  and  described  as  follows,  {describing  them;']  and 
that  such  boundary  and  description  included  the  identical 
premises  mentioned  in  said  complaint,  and  to  recover  the 
possession  of  which  this  action  is  brought. 

That  by  the  mutual  mistake  of  the  said  plaintiff  and 
the  said  J.  D.,  which  occurred  by  reason  of,  putting  forth 
the  circumttancei  under  which  the  mistake  arose^  as  far  as 
may  he  necessary^']  the  deed  of  conveyance  executed  by 
plaintiff  to  the  said  J.  D.  does  not  include  the  premises 
mentioned  in  said  complaint,  but  embraces  only  the  pre- 
mises described  as  follows:  [Seuivg  forth  description.] 

That  said  J*  D.  entered  into  the  possession  of  the  whole 
of  the  premises,  so  agreed  to  be  conveyed  by  plaintiff  to 
him,  and,  being  in  possession  thereof,  executed  a  lease  of 
the  same  to  this  defendant,  under  which  he  entered  upon 
the  poaseasion  thereof,  at  the  time  mentioned  in  said  conn 
plaint,  as  the  tenant  of  said  J.  D.,  and  has  ever  since 
continued  and  still  is  in  possession  thereof,  as  tenant  of 
said  J.  D.,  and  under  his  right  and  ti^e  to  the  possession 
of  said  premise^^ 

'  The  action  for  possesskni  of  real  estate  mutt  be  brought  against  ths 
tenant  in  posseaeion.  The  landlord,  if  be  cbooees,  may  oome  in  and 
defend.  (See  Pleadinffs,  p.  17C-179.)  Under  aocb  drcutnatanoes  the 
landlord  might  properly  interpose  tho  same  defence  by  way  of  ooonte^ 
daim,  and  pray,  as  afflrmatiTe  relief,  that  the  oouTeyance  be  relbnned 
and  corrected  by  making  the  description  correspond  with  ths  real 
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(  No.  .48. ) 

AMMimr  in  a  Jutticei  Caurtt  showing  that  title  to  land  wiU 
come  in  q^teMtion^  and  to  remonit  a  came  to  County  Court* 

Title  of  the  Cause. 

First.  The  defeDdant,  in  answer  to  (he  plamtifis'  com- 
plaint,  sajB,  that  the  plaintiffs  ought  not  to  have  or  main- 
tain an  action  against  him,  because  the  close  and  fishery 
mentioned  in  said  complaint,  in  which  the  said  allied 
trespasses  are  supposed  to  have  been  committed,  and  the 
■oil  of  the  said  Reichard  Lake,  at  the  time  when  said 
all^ped  trespasses  are  supposed  to  have  been  committed, 
were  the  close,  soil  and  fi-eehold  of  William  P.  Van  Rens- 
selaer, and  not  of  the  said  plamtifis,  or  any  or  either  of 
them,^  and  that  said  lake  is  not  a  navigable  stream  or  body 
of  water.  And  said  defendant  says,  that  said  plainti^  at 
the  time  when,  &c.,  were  trespassers  upon  said  close,  and 

agreement  and  tme  intentions  of  the  pertiee.  (BuHett  9.  Jndd,  23 ; 
Barb.  262.  ^See  andi  a  form  of  prayer,  po&t^  No.^65.) 

The  foregoing  answer  is  defensive  merelj,  and  requiree  no  rejdj. 

In  an  action  to  recoTcr  the  poseession  of  real  estate,  the  defendant  maj 
set  np  as  a  defence  that  he  is  eqmtablj  the  owner  of  the  premises  and 
entitled  to  a  oonteyanoe  thereofl  As  for  example,  the  pUintiflf  haring 
proved  legal  title  to  the  premises  in  dispute,  oocopied  hy  the  defen- 
dant, the  latter  may  be  allowed  to  show  that  the  land  was  induded  in 
the  purchase  bj  him  br  his  lessor  of  the  adjacent  premises  from  the 
plaintiffs'  grantors,  and  that  bj  a  mutual  mistake  of  the  parties  it  was 
not  induded  in  the  couTeyanoe  thereof,  and  that  iti  equity,  defendant 
(or  hb  ksaor)  is  entitled,  as  against  the  plaintiff  and  his  grsntors,  to 
a  conreyance  of  the  premises.  (Grary  9.  (Goodman,  2  Kernan,  266.) 

'  The  answer  is  to  a  complaint  in  an  action  of  trespass,  for  damagea 
eansed  to  plaintilfo'  nets,  by  defendant  wrongfully,  as  alleged,  putting 
scythes  and  other  sharp  instraments  into  a  lake  claimed  by  defendant 
as  a  part  of  the  freehold  of  another,  and  not  a  eomuMMi  or  public 
llsheiy. 
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■ 

were  in  and  npon  said  close  and  fishery,  in  their  own 
wrong,  wherefore  he  says  the  said  plaintifis  ought  not  to 
have  or  maintain  their  said  action  against  him. 

Second.  And  for  a  second  and  further  answer^  the  defen- 
dant says,  that  the  said  Reichard  Lake,  where  the  said 
supposed  trespasses  are  alleged  to  have  been  committed, 
was,  at  the  time  when  said  supposed  trespasses  are  alleged 
to  have  been  committed,  and  is,  a  private  fishery,  and  not 
a  common  or  public  fishery,  and  that  said  plaintifis  were 
not,  nor  was*  either  or  any  of  them,  the  owner  or  owners 
thereof;  but,  at  the  time  when,  &c.,  the  said  plaintifis 
were  trespassers  upon  said  fishery,  and  entered  therein 
without  authority  or  license  from  the  owner  or  owners 
of  said  close  and  fishery,  and  the  damages,  if  any  sustained 
by  them,  were  sustained  in  consequence  of  their  unlawful 
entry  upon  said  close  and  fishery,  and  in  their  own  wrong. 


(  No.  44. ) 


Answer  in  action  far  slander  ;  denial  thai  the  words  were 
spoken  of  the  plaintiff;  justification  of  their  truths  and 
mitigating  circumstances} 

SUPREME  COURT. 


AbiJahT.  JmoU 

ogt. 
John  N.  DiTen. 


The  defendant,  in  answer  to  the  plaintifi^'s  complaint 
in  this  action : 

I  To  Complaint  No.  58,  Part  ITI.,  ante,  p.  462. 
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Firtt.  Denies  that  the  words»  in  said  oomplaint  all^^ 
to  have  been  spokai,  were  spoken  by  the  defenduit  of  and 
oonoeming  the  phiinti£' 

Second.  And  for  a  second  and  further  defence,  the  de- 
fendant alleges  that  before  the  time  of  the  speaking  of  the 
words  mentioned  in  said  oomplaint»  to  wit,  on  or  about 

the  — —  day  of ,  a  certain  gold  watch,  of  the  value 

of  $100,  the  property  of  one  John  Brown,  had  been 
feloniously  carried  away  and  stolen  from  his  posBession  at 
the  town  of  — — ,  and  the  said  plaintiff  waa  the  person 
who  feloniously  carried  away  and  stole  said  watch  Smn 
said  Brown,  to  wit,  at  the  time  and  place  last  aforesaid. 
Wherefoire  the  defendant  says,  that  the  alleged  slanderous 
words  mentioned  in  said  complaint  are  true,  and  that  said 
plaintiff  did,  &c.,  [cu  in  the  complaint  stated  ] ;  and  the 
defendant  therefore  further  alleges  that  he  tspolsje  the  said 
several  words  for  the  cause  aforesaid,  as  it  was  lawful  for 
him  to  do.' 

'  This  denisl  is  sufficient  to  pat  the  pkintiff  upon  proof  thai  the 
words  mentioned  in  the  complaint  were  spoken  of  end  conoemiqg  the 
plaintiff.  (Code,  §  164.)  The  mere  proof  of  speaking  the  words,  which 
do  not  appear  npon  their  fiuse  to  he  applicable  to  the  j^nUff,  is  not 
safflcient,  and  he  must  prove  extrinsic  drcomstanoos  sufficient  to 
satisfy  the  jmy  of  their  application  to  the  plaintiff  to  the  ezdouon 
of  any  other  person.  (See  note,  No.  2,  antCj  p.  462.) 

*  It  will  be  observed  that  this  answer  ttdmiUf  bj  not  denjiag,  that 
the  words  were  spoken  *^  of  and  concerning  the  plaintiff.''  This  im- 
plied admission,  however,  does  not  destroy  the  denial  in  the  first  an- 
swer. The  rule  I  understand  to  be  universal,  as  lately  Tery  deariy 
laid  down  in  Swtft  v,  Kingsley  (24  Barb.,  541),  that  where  there 
are  several  answers,  an  admission  made  in  one  is  not  availahle  against 
the  others.  Each  antwer  mu$t  Hand  by  iUelfas  a  complete  drfence^ 
and  the  plaintiff  must  recover  upon  the  whole  record.  An  admission 
in  one  answer,  therefore,  will  not  concludo  the  defendant  nor  estop 
him  fW>m  establishing  the  matters  of  de&nce  set  up  in  another. 

Though  where  the  charges  in  a  libel  are  specific  (as  in  No.  46,  posi),  a 
general  averment  of  their  truth  in  the  answer  is  sufficient;  yet,  if  the 
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Third.  And  for  a  third  and  farther  defence  in  this  action, 
the  defendant  alleges,  that  before  the  time  of  speaking  the 
words  mentioned  in  said  complaint,  to  wit,  on  or  about 

the day  of  ,  a  certain  gold  watch  of  the  value 

of  $100,  the  property  of  one  John  Brown,  had  been  felo- 
niously carried  away  and  stolen  from  his  possession,  at  the 

town  of ;  that  said  plaintiff,  oq  the  complaint  of 

the  said , '  made  in  writing  under  oath,  before 

G*  H.,  Esq.,  a  justice  of  the  peace  of  said  county, 
and  on  the  warrant  of  said  justice,  was,  on  or  about  the 

day  of ,  and  before  the  speakmg  of  said  words, 

actually  arrested,  on  a  charge  of  lanceny  in  stealing  said 
watch,  and  was  examined  before  said  justice  on  said 
charge,  and,  fit>m  the  circumstances  aforesaid,  defendant 

charge  is  made  in  general  terme  (tm  abore),  the  jtutification  must  be 
made  by  a  specification- of  the  fiM^ts  relied  on  to  establish  its  truth. 
(Fry  9.  Bennett,  5  Sand.,  54.)  But  even  in  such  a  case,  a  general 
aTerment  that  the  charge  is  true,  it  is  thought,  could  be  reached  only 
bj  motion  to  make  the  pleading  more  definite,  and  would  be  good  on 
demurrer.  So  held  in  the  case  of  a  priTileged  communication,  Van 
Wyok  V.  Guthrie,  (4  Duer,  247). 

The  defendant,  in  his  answer  in  an  action  of  slander,  may  allege 
both  the  truth  of  the  charge  in  justification,  and,  also,  f«ct8  tending 
to  prore  its  truth  in  mitigation ;  and  although  the  evidence  fiuls  to 
prore  the  justification,  he  is  entitled  to  have  it  submitted  to  the  juiy, 
in  mitigation  of  damages.  (Bisby  v.  Shaw,  2  Kernan,  67.)  And 
under  a  general  denial  in  libel,  defendant  may  prove  anything,  in  miti- 
gation, which  does  not  tend  to  a  justification,  but  falls  short  of  that. 
(Stanley  v.  Webb,  21  Barb.,  148.) 

He  may,  also,  deny  each  and  every  allegation  in  the  complaint; 
that  is,  deny  that  he  ever  spoke  the  words,  and,  also,  justify  their 
truth ;  for  his  right  to  justify  does  not  depend  upon  his  admitting 
the  speaking  of  words  which  he  never  did  speak.  (Ormsby  v.  Doug^ 
lass,  5  Duer,  665,  agreeing  with  Hollenbeck  v.  Clow,  and  snnilar 
Gtses  holding  that  such  defences  are  not  inconsistent;  see  note,  an/s, 
p.  552.  As  to  his  right  plead  In  mitigation,  without  any  denial  or 
other  defence,  see  note  to  No.  46,  pofC,  p.  618.) 
77 
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had  good  reaaon  to  beUeye,  and  did  believe,  that  said  plain- 
tiff was  guilty  of  said  chaige,  and  that  the  woirds  in  aaid 
complaint  alleged  to  have  been  i^ken  were  at  the  time  Israe. 
And  said  defendant  alleles,  that  said  wiHrds  were  spoken 
in  reference  to  said  judicial  proceedingSt  and  before  ha 
heard  or  was  informed  that  said  plaintiff  had  be^i  actually 
discharged  from  anrest,  on  said  warrant,  and  were  qpoken 
without  malice  agunst  said  plaLutiff^  or  any  intent  to  injure 
him,  and  he,  the  said  defendant,  believing  at  the  time  that 
the  same  were,  in  all  respects,  true.  And  the^^i^dant 
will  insist  upon,  and  attempt  to  prove,  the  fiietai  in  this 
defoioe  set  forth  in  mitigation  of  damages*^ 

S.  is  V«  S., 

Defendants  Attommfi. 


( No.  45. ) 


Jbuwer  of  jw^coAofh  in  ilanderf  and  9eUi$ig  vpfacU  in 

mUigation  of  damagu? 


SUPREME  COURT. 


Edwin  P.  Green 
WiUiMD  Telfair. 


I  After  9etHng/orth  other  matters  ofieftnct  tofant  cause  of 
etction^ 

^  The  d«feiiduit  migUt  probably  plead  in  mitlgatioii,  that  the  geiie- 
rtl  cfameter  of  the  pUintiff  was  bad ;  althoogji  he  would  not  be 
allowed  to  plead  that  the  pbdntiff  had  the  repntaUon  of  being  a  thief 
or  addicted  to  stealing,  becaose  evidence  of  a  general  report  that  the 
plainti£r  had  been  gailty  of  the  crime  imputed  to  him,  was  never 
admisrible  in  this  state,  and  such  allegations  will,  therefore,  be  strode 
ont  as  irrelevant.  (  Van  Bensdioten  v.  Yaple,  13  How.,  97. ) 

*  This  is  a  portion  of  the  answer  faiterpoeed  to  complaint  No.  SO, 
ante,  p.  468 
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Second.  And  this  drfendant,  for  a  further  answer  and 
defence,  to  the  second  cause  of  action,  set  forth  in  said  com- 
plaint, says :  That  as  to  the  speaking  of  the  words  chaiged 
in  said  second  cause  of  action,  viz :  that  she,  the  said  Bebecca 
Southard,  fixxEC  to  death,  and  died  from  Green's  negiect, 
and  that  he,  tiie  said  plaintiff,  starves  the  paupers,  and 
generally  as  to  the  said  Rebecca  Southard  having  frozen  to 
death,  and  the  paupers  being  starved  or  not  provided  with 
sufficient  to  eat,  this  defendant  says  that  he  is  ignorant  of 
the  precise  t^rms  limployed  by  him,  but  admits  that  he 
did  make  the  said  charges  in  substance,  and  he  alleges  alftl 
charges  that  the  same  are  substantially  true,  and  he  justi- 
fies the  same.^ 

Third.  And  as  to  said  second  cause  of  action  the  de- 
fendant alleges  and  will  prove,  in  mitigation  of  damages, 
that  the  said  Rebecca  Southard  was  found  dead  in  a  cell 
attached  to  the  county  poor-house;  that  she  had  been, 
previous  thereto,  an  infirm  and  invalid  pauper ;  that  she 
required  warm  and  comfortable  accommodations ;  that  her 
cell  was  without  fire  or  other  necessary  comfort,  and  that 
she  was  thereby  exposed  to  an  improper  degree  of  cold ; 
that  she  was  not  provided  by  the  plaintiff  or  any  other 
person  with  a  sufficient  bed,  bedding,  wearing  apparel,  or 
proper  care  or  attention ;  that  the  cell  where  she  died  was 
not  a  proper  or  fit  place  in  which  to  put  an  invalid  in  her 
situation,  and  that  in  consequence  tiiareof,  and  by  reason 
of  the  cold  and  exposure,  she  died ;  and  that  this  defen- 
dant was  so  credibly  informed,  before  the  speaking  of  said 
words  and  making  said  charges. 

*  In  thii  case  the  ilanderous  chu|;e0  are  tpecific,  and  a  general 
aTerment  of  their  tnith,  as  above,  is  a  sufficient  justification.  (Van 
Wyck  V.  Guthrie,  4  Duer,  247 ;  and  see  note,  anU^  p.  609.)  Had  it 
been  a  general  charge,  that  the  phuntiff  had  ttoUriy  as  in  the  foregoing 
precedent,  or  gwom  falte  or  commilUd  perjury^  the  Justiflcation 
Bhould  set  forth  the  facts  relied  on  to  establish  its  truth. 
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And  the  defendant  farthw  alleges  and  will  prove,  tiiat 
ahe  and  other  paupere  were  not  provided  with  enough  to 
eat ;  that  they  made  freqa^it  complaints  upon  that  subject 
to  the  defendant,  who  was  physician  to  the  county  poor- 
house,  and  cormer,  in  his  official  capacity,  and  also  to  his 
son,  who  was  his  assistant  therein ;  that  they  complained 
that  they  were  not  j^vided  with  enough  to  eat;  and  Hm 
defendant  credited  and  believed  said  complaints,  and  infoiv 
mation  to  the  same  effect  from  other  credible  sources,  and, 
BO  believing,  stated  in  substance  that  said  plaintiff  starved 
iCd  paupers,  or  did  not  provide  them  with  enough  to  eat. 

And  as  to  each  and  all  of  the  residue  of  the  matters  set 
forth  in  the  said  complamt,  not  hereinbefore  speci&calij 
answered  unto,  this  defendant  denies  the  same. 

HOGEBOOM  &  COLLIES, 

D^endanfs  Attomejfg. 


( No.  46. ) 


Asuwer  in  libels  9eUiiig  forth  facts  in  muigadon  of  damages 

aUme} 

SUPERIOR  COURT— Cnr  OP  New- Yow^ 


Gh«rkt  T.  Sh«Iton 
Hirim  Faller. 


The  abovenamed  defendant,  answering  the  complaint  in 
this  action,  alleges  the  following  facts  and  circumstances, 
in  mitigation  of  damages :  ^ 

1  To  Gomplsint  No.  59,  Part  IIL,  ante^  p.  465. 

*  The  maswer,  as  printed  in  the  text,  oonsitU  en&ely  of  nwttMr  in 
mitigation.  The  answer,  ai  aetoally  interposed  to  the  complaint,  oon- 
tained  the  following  introductory  denials  and  admissions : 
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That  publication  was  made  in  the  course  of  the  buainefls 
of  this  defendant,  as  a  public  jonmalisti  this  defendant 
haying  been  informed  and  believing  the  truth  thereof,  at 
the  time  of  publishing  the  same,  and  without  any  ill  will 
or  intent  to  injure  or  defame  the  said  plaintiff,  but  for  the 
purpose  of  difweminating  among  the  persons,  subscribers 
to  said  newspaper,  information  which  this  defendant  be- 

'^The  abovenuned  defendant,  answering  the  complaint  of  the  plain- 
tiff in  this  aetion,  says,  that  he  is  not  goilty  of  the  malice  and  wrong- 
fbl  misconduct  in  said  compUunt  laid  to  his  charge. 

"The  said  defendant  admits  that  he  is  the  editor  and  proprietor  of 
the  '  Erening  Mirror,'  and  that  the  pubfication  set  forth  in  said  com- 
plaint was,  as  therein  stated,  printed  and  published  in  sud  paper  at  or 
aboat  the  time  for  that  parpose  in  said  complaint  mentioned ;  bnt  he 
denies  that  the  same  was  either  slanderous,  malicious  or  defiumatoij." 

The  Supreme  Court,  at  Special  Term,  held  the  entire  answer  friro- 
lous,  and  ordered  an  assessment  of  damages,  the  defendant,  of  course, 
being  at  liberty  to  prove  his  mitigating  drcnmstances  on  such  assess- 
ment. 

It  has  been  thought  to  be  still  a  question,  notwithstanding  the  cases 
of  Bush  V,  Prosser  (1  Keman,  347),  and  Biebey  v,  Shaw  (2  Keman, 
67),  whether  a  defendant,  if  he  neither  denies  any  material  allegation 
in  thtf  complaint,  nor  justifies  the  truth  of  the  charge  in  an  acUon  of 
slander  or  libel,  may  be  allowed  to  set  up,  as  a  defence^  mitigating 
ctrcamstanoes  alone,  see  Yoorhies'  Oode,  5th  ed.,  note  to  { 165 ;  see, 
also.  Pleadings^  488,  note. 

The  subject  has  been  considered  1^  Justice  Harris  in  a  recent  case 
(Tan  Benscfaoten  v.  Yaple,  13  How.,  97),  and  the  effect  of  these 
decisions  of  the  Court  of  Appeals  has  been  held  to  be  to  settle  the 
law  of  pleading  as  follows :  That  in  all  cases  of  libel  or  slander,  a 
defendant  may  allege  in  Ms  answer,  and  prore,  with  any  defence  he 
may  have,  or  vUhout  any  dtfefice  at  atty  mitigating  droamstanoes  j 
and  fects  tending  to  prove  the  truth  of  the  charge  are  now  to  be 
regarded  as  mitigating  drcnmstances.  And  such,  I  believe.  Is  now 
the  settled  rule  in  the  third  district. 

Under  sudi  a  rule,  of  course,  the  answer  in  the  text  would  not 
have  been  oonsideivd  IHvolout,  and  on  the  authority  of  that  dednoii 
I  hsve  inserted  it  as  a  proper  defensive  answer. 
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lieved  to  be  correct  and  true,  and  soch  m,  if  true,  ought  to 
be  so  published,  for  the  information  and  protection  of  such 
of  said  persons  as  might  have  dealings  with  the  '<  Empire 
Stone  Dressing  Company,"  in  said  complaint  mentioned, 
(NT  in  the  stock  thereof.  .That  the  said  publication  was 
so  made  with  good  motives  and  for  justifiable  ends. 

That  the  said  plaintiff  was  principally  instrumental  in 
establishing  said  'company. 

That  he  acted  as  president  of  said  company,  6rom  its 
organization,  until  oh  or  about  the  6th  day  of  December, 
A.  B.  1864. 

That  the  said  plaintiff  induced  many  persons  to  subscribe 
to  the  capital  stock  of  said  company,  by  representations  of 
the  great  value  of  certain  patent  rights,  controlled  by  said 
plaintiff  for  the  benefit  of  said  company. 

That  while  president  of  said  company  said  plaintiff  had 
principal  control  of  the  business  of  said  company,  directed 
the  keeping  of  its  accounts,  managed  its  finances,  and 
appointed  and  controlled  the  agents  and  employees  of  said 
company. 

That  during  the  time  last  aforesaid,  notwithstanding  the 
affairs  of  said  company  were  nominally  transacted  under 
the  supenosion  of  a  board  of  directors,  yet  the  said  board 
of  directors  intrusted  the  said  plaintiff  with  almost  the 
entire  management  of  said  business. 

That  on  the  resignation  of  said  plaintiff  as  president  of 
said  company,  although  another  person  was  appointed  to 
the  presidenigr  of  said  company,  yet  it  was  with  the  under- 
rtanding  that  the  said  plaintiff  should  continue,  in  fact,  to 
manage  the  business  of  said  company  as  formerly. 

That  from  said  last  mentioned  time  down  to,  and  until 
at  or  shortly  before,  the  publication  of  the  words  as  aSxe- 
said,  the  said  plaintiff  continued  •the  actual  management 
of  the  business  of  said  company,  with  the  consent  of  the 
directors  of  said  company. 
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That  from  the  organization  of  said  company  down  to 
the  tipe  of  the  pablication  of  said  words,  or  shortly  before 
said  publication,  the  financial  condition  of  the  said  com- 
pany was  not  fully  known  to  any  person,  except  the  said 
plaintiff  and  such  as  were  or  might  be  acting  and  co5pe- 
ratmg  with  him. 

That  during  the  time  last  aforesaid,  the  said  plaintiff 
from  time  to  time  represented  to  the  directors  and  stock- 
holders of  said  company  that  its  affairs  were  in  a  flourish- 
ing condition,  and  that  it  was  making  money. 

That  for  the  purpose  of  insuring  such  belief,  dividends 
were  from  time  to  time  paid,  under  the  direction  of  the 
said  plaintiff,  which  the  said  directors  and  stockholders 
believed,  from  the  representations  of  the  said  plaintiff,  to 
have  been  paid  out  of  the  earnings  of  the  said  company 
in  its  business. 

That  by  the  artful  management  and  representations  of 
said  plaintiff,  the  said  stock  rose  in  reputation,  and  ad- 
vances on  the  par  value  thereof  were  paid,  on  purchases 
thereof,  as  high  as  thirty  per  cent. 

That  the  said  estimation  of  the  value  of  said  stock,  on 
the  part  of  the  directors  and  stockholders  of  said  company, 
continued  until  the  exposure  of  the  condition  of  said  com- 
pany, as  hereinafter  mentioned. 

That  on  or  about  the day  of ,  A.  D.  1864, 

acceptances  of  the  said  company,  to  a  large  amount,  were 
protested  for  want  of  funds  to  pay  the  same. 

That  shortly  previous  thereto  the  said  plaintiff  left  this 
state  and  went  to  New  Haven,  in  the  State  of  Connecticut. 

That  the  departure  of  said  plaintiff^  as  last  aforesaid, 
was  for  the  purpose  of  avoiding  importunities,  on  the  part 
of  the  directors  and  stockholders  of  said  company,  for 
information  relative  tp  the  condition  of  the  affairs  of  said 
company,  and  of  the  state  of  its  means  and  liabilities. 
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That  by  reason  of  the  abeence  of  said  plaLntifiy  as  last 
aforesaid,  the  said  directors  and  stockholders  were  unable 
to  ascertain  for  what  consideration  the  said  acceptances 
were  given,  to  what  extent  the  credit  of  the  said  company 
had  been  used,  what  moneys  it  possessed,  or  under  what 
liabilities  it  was. 

That  the  said  directors  ascertained  that  said  company 
was  involved  in  debt  to  a  large  amount,  but  could  not 
fix  the  extent  of  such  liabilities. 

That  the  said  directors  ascertained  that  there  was  a 
great  deficiency  of  assets  of  said  company  to  meet  its  lia- 
bilities, or  even  to  repay  its  capital,  but  the  extent  of  such 
deficiency,  and  the  means  by  which  the  same  had  occurredf 
by  reason  of  the  absence  of  the  said  plidntiff,  they  were 
unable  to  ascertain. 

That  by  reason  of  the  said  plaintiff's  withholding  true 
information  concerning  the  premises,  by  abs^ting  himself 
for  that  end,  it  became  generally  rumored  and  circulated 
about,  and  currently  believed,  in  substance  as  stated  in  the 
said  publication,  and  that  by  reason  of  the  premises,  this 
defendant  was  induced  to  believe  and  did  fully  believe  the 
facts  to  be  true,  as  stated  in  said  publication,  and  did,  in 
consequence  thereof,  publish  the  same. 

That  in  point  of  fact,  through  the  mismanagement  and 
misconduct  of  the  said  plaintiff,  the  said  company  never 
earned  any  increase  upon  its  capital,  but  on  the  contrary, 
the  sud  capital  became  in  great  part  squandered  or  lost 

That  the ,  dividends  which  had  been  paid  as  aforesaid 
were  not  in  fact  paid  out  of  the  earnings  of  said  company, 
but  out  of  its  capital. 

That  said  dividends  were  declared  and  paid  with  the 
fraudulent  intent  of  creating  the  belief  that  said  company 
was  doing  a  large  and  profitable  business,  and  that  the 
stock  was  worth  more  than  the  par  value  thereof,  and 
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thereby  inducing  peisons  to  buy  said  stock .  at  a  price 
greatly  above  the  real  value  thereofl 

That  liabilities  had  been  created  by  the  said  plaintiff, 
unknown  to  the  said  directors  and  stockholders,  to  a  very 
large  amount,  for  which  the  said  company  derived  no  value 
or  consideration. 

That  the  said  plaintiff  had  managed  the  affairs  of  said 
company  for  his  own  advantage,  and  had  for  his  own 
benefit  used  the  means  and  credit  of  the  said  company, 
to  the*  great  loss  of  the  said  company. 

That  the  said  company  had  become  so  involved  and 
indebted,  that  the  capital  stock  thereof  became  and  was, 
at  the  time  aforesaid,  valueless. 

That  at  tibe  time  the  said  plaintiff  absented  himself,  as 
aforesaid,  he  well  knew  the  condition  of  the  affairs  of  said 
company,  as  aforesaid,  and  left  with  intent  to  withhold 
information  thereof. 

This  defendant  further  saith,  that  the  erroneous  state- 
ments in  said  publication  contained  were  occasioned  by 
the  wrongful  misconduct  of  the  said  plaintiff  in  absenting 
himself  from  this  state,  with  intent  to  withhold  informa- 
tion as  to  the  true  state  of  the  affiurs  of  the  company. 

This  defendant  further  saith,  that  all  the  facts  and  alle- 
gations hereinbefore  set  forth,  by  way  of  mitigating 
damages,  are  stated  according  to  the  information  and 
belief  of  this  defendant.^ 

WILLARD  &  ANDERSON, 

Defendant  $  Aitameyi. 

'  This  allegfttion  is  probabl/  inserted  in  the  oomphunt,  in  order  to 
enable  the  d^bndant  to  yerify  it  As  to  whether  a  Terifloation  in  snch 
esse  is  neoeisuy  or  not,  even  though  the  oompbint  be  sworn  to,  see 
note,  anUf  p.  608. 

78 
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(  No.  41. ) 

Answer  to  a  compUtirU  hy  vendee  to  recover  hack  numey 
paid  vendor  on  a  contract  for  the  sale  of  landf  uhere  ike 
complaint  alleges  fraudulent  representations  or  mistake  in 
the  quantity  of  land  purchased.^ 

SUPERIOR  COURT — Cnr  of  New- York. 


SdwMd  B«lknap 

agt 

Brajamin  T.  Saelej. 


[  A/ier  denial  of  the  allegations  in  complaint^  that  plainr 
tiff  bargained  with  defendant  to  buy  the  premises  mentioned 
in  the  complaint;  and  a  denial  (f  the  4illegation  that  d^enr 
dant  falsely  and  fraudulently  represented  the  premises  to  conr- 
tain  the  quantity  mentioned:'] 

Second.  And  for  a  further  answer  the  said  defendant 
says,  that  shortly  before  the  said  22d  day  of  February, 
1 851,  (me  Hennann  C.  Adams  bargained  with  the  said  de- 
fendant to  buy  of  him  certain  premises,  situate  at  or  near 
the  southeast  comer  of  Atbtntic-avenue  and  Clason-avenue, 
in  the  ninth  ward  in  the  city  of  Brooklyn,  beiog  the  pre- 
mises mentioned  in  the  said  complaint,  particularly  des- 
cribed in  a  certain  deed  of  conveyance  made  by  Samuel 
T.  Roberts  and  wife  to  tiie  defendant,  dated  the  28th  day 
of  May,  1860,  and  therein  described  as  containing  about 
nine  acres,  more  or  less,  excepting  thereout  one  acre  and 
six  perches,  for  the  sum  of  $13,000 ;  that  the  said  defen- 
dant expressly  stated  to  the  said  Hermann  d  Adams  that 
he  was  ignorant  of  the  quantity  of  land  contained  in  said 
premises,  and  that  if  he  purchased  said  premises  of  the 


'  To  Oompliint  No.  32,  Part  11.,  aftfe,  p.  156. 
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defendant,  he  must  purchase  them  as  defendant  had  par- 
chased,  as  containing  more  or  less,  and  as  they  were  des- 
cribed in  said  deed.  That  defendant  left  with  said  Adams 
tiie  said  deed  for  his  examination.  That  the  said  Hermann 
C.  Adams  agreed  to  buy  the  said  premises  as  described  in 
said  deed  of  the  defendant,  by  the  quantity  greater  or 
less,  at  the  price  or  sum  of  $13,000.  That  shortly  after- 
wards, and  on  or  about  the  22d  day  of  February,  1851,' 

the  said  Hermann  C.  Adams  called  on  the  defendant  and 

• 

paid  to  him  the  sum  of  $1,000  on  account  of  said  pur- 
chase, and  then  requested  the  defendant  to  give  a  receipt 
in  the  name  of  the  said  plaintiff  for  said  sum  of  $1,000. 
And  that  he  gave  the  receipt  to  the  said  Hermann  C. 
Adams,  in  the  name  of  said  plaintiff,  solely  at  the  request 
of  said  Adams,  and  that  at  his  request  he  mentioned  the 
price  to  be  paid  for  said  land  to  be  $14,000. 

And  the  said  defendant  says,  that  he  has  no  knowledge 
or  information  sufficient  to  form  a  belief  what  quantity  of 
acres  or  perches  said  premises  contain.  And  he  denies  the 
allegations  in  said  complaint  as  to  the  quantity  therein 
stated.  And  he  denies  that  he  falsely  or  fraudulently  de- 
ceived or  defrauded  the  said  plaintiff  in  the  said  sale,  or 
that  he  made  any  representations  whatever  to  the  said 
plaintiff. 

And  the  said  defendant  says,  that  he  has  always  been 
ready  to  complete  the  bargain  so  made  by  him  with  the 
said  Adams ;  and  in  pursuance  of  his  request,  made  as 
aforesaid,  made  out  a  deed  conveying  the  said  premises  to 
the  said  plaintiff,  which  deed,  duly  executed  by  himself 
and  wife,  he  did  on  the  10th  day  of  March,  1851,  tender 

to  the  said  plaintiff* 

WETMOEE  &  BOWNE, 

Defendants  Attomeyi. 
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(No.  48.) 

Annoer  in  an  equitable  action  far  specific  performance  (f  on 

agrenfiMfiil  to  convey  lands  j  setting  up  excuse  for  non^per- 

formance  that  defendant  held  the  landj  and  contracted  as 

.  trustee  of  another  person,  whose  consent  teas  necessary  to 

the  plaintiff* s  knowledge^  and  who  rrfused  to  consent?- 

SUPREME  COUET— County  op  Albant. 


IQinb^th  Briuokeriioff 

egt 

Philip  Pkelpa. 


The  defendant,  Philip  Phelps,  answeis  the  complamt  of 
the  plaintiff,  Elizabeth  Brinckerhoff,  in  the  above  action, 
and  says : 

That  he,  this  defendant,  made  and  executed  the  agree- 
ment, mentioned  in  said  complaint,  as  the  trustee  of 
Catharine  W.  Van  Rensselaer,  wife  of  Cornelius  G.  Van 
Rensselaer,  and  not  otherwise,  and  that  he,  this  defendant, 
never  was,  individually,  the  owner  of  the  lands  and  pre- 
mises described  or  refeired  to  in  such  agreement,  or  inte- 
rested therein,  except  as  the  trustee  of  the  said  Catharine, 
under  and  by  virtue  of  the  trust  deed  and  order  of  the 
Court  of  Chancery,  hereinafter  mentioned. 

And  this  defendant,  further  answering  the  said  plain- 
tiff's complaint,  says,  that  he  was  appointed  sudi  trustee 
as  aforesaid,  in  the  place  and  stead  of  Julius  Rhoades, 
resigned,  by  virtue  of  an  order  of  the  late  Court  of  Chan- 
cery, made  before  the  Chancellor  upon  the  petition  of  the 
said  Julius  Rhoades,  on  the  17th  day  of  November,  A.  D. 
1841,  and  of  a  certain  trust  deed,  in  said  order  rrferred  to, 

1  To  OompUiot  No.  9,  Part  II.,  anU^  p.  71. 
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as  by  th6  said  order  and  trust  deed  therein  mentionedy  to 
which  reference  is  hereby  made,  will  more  folly  appear. 

And  this  defendant  farther  says,  that  the  said  trust 
deed  provides  and  declaiesy  amoog  otiier  things,  in  sub- 
stance, that  the  trustee  under  the  same,  and  his  successor 
or  successors,  should  haye  no  power  or  authority  to  sell, 
grant  or  convey  any  part  or  |Nirts  of  the  lands  held-  or 
that  might  be  held  by  any  such  trustee  of  the  said  Catha- 
rine W.  Van  Bensselaer,  without  the  consent  in  writing  of 
the  said  Catharine  to  such  sale,  grant  or  conveyance. 

And  this  defendant  furtiier  says,  that  the  said  agree- 
ment, set  forth  in  the  said  complaint  of  said  plaintiff,  was 
made  by  him  with  one  Edward  Brinckerhoff,  the  agent  of 
the  said  plaintiff,  for  that  purpose,  and  tl^^t  said  Edward 
well  knew  at  the  time  that  this  defendant  held  the  said 
lands  as  trusty  as  aforesaid,  and  not  in  his  own  right,  and 
that  the  consent  of  said  Catharine  W.  Van  Rensselaer  was 
necessary  to  a  valid  and  eflbctnal  conveyance  thereof;  and 
which  mattes  this  defendant  believes  (and  avers)  were 
also  well  known  to  the  said  plaintiff  herself. 

And  this  defendant  further  says,  that  he  has  at  all  times, 
between  the  15th  day  of  July,  1849,  and  the  commence- 
ment of  this  suit,  been  ready  and  willing  to  execute  and 
deliver  a  deed  for  said  premises  to  the  said  plaintifi^  but 
that  he  has  never  heea  able  (although  he  has  repeatedly 
endeavored  to  do  so)  to  procure  the  required  consent  to 
such  conveyance  from  the  said  Catharine  W.  Van  TSLeaam^ 
laer,  or  to  obtain  h^r  sanction  in  any  manner  to  any 
conveyance  of  said  lands  to  the  said  plaintiff  upon  any 
terms  whatever. 

And  this  defendant,  further  answering  the  said  plain- 
tiff's complaint,  says,  that  since  the  said  15th  day  of  July, 
1849,  and  before  the  commencement  of  this  suit,  he,  this 
defendant,  did  execute,  acknowledge  and  tender  to  the 
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■aid  plaintiiF  a  deed  of  the  lands  and  piemiflea  desmbed 
in  the  said  agreemaity  which  the  said  plaintiff  lefnaed  to 
accept 

W.  A-  YOUNG, 

Drfendanfi  Auomty. 


(  No.  40. ) 


AM$wtr  ui  an  actum  byJitdgmeiU  crediton^  against  €usignon 
and  asiigneet  to  tet  aside  an  assignment  as  frastdvlent^ 

SUPBEME  COURT. 


The  B«nk  of  BilT«r  CrMk 

egt. 

fitbMtiM  V*  TalMt^HcaryH.  Hal«,  G«oigC| 

Taloott  and  Andr«w  T.  HaU. 


[After  admitting  the  recovery  ofjvdgment^  execution^  SfC^ 
and  nuiking  of  assignment  from  S.  V.  Talcott  and  H*  H. 
Hale  to  the  other  ttoo  defendants^  the  answer  sets  forth  as 
follows  {\ 

And  these  defendants,  further  answering,  say,  that  the 
said-  Sebastian  Y .  Talcott  and  Henry  H.  Hale,  at  the  time 
of  the  execution  and  delivery  of  said  assignment,  were  the 
owners  of  a  large  quantity  of  staves  and  shooks,  worth 

'  For  complaints  to  set  aside  assignments  as  fraudulent,  see,  anit^ 
pp.  147, 164, 171. 

In  an  action  on  a  Judgment,  under  the  Code,  the  detedant  may  set 
up  in  defence  that  it  was  obtained  hj  trmL  (  Dobaon  «•  Pearoe,  2 
Keman,  156. ) 

*  The  admisswn  of  an  allegation  in  the  complaint  is  unnecessaiy. 
The  defendant,  by  not  answering  it  at  all,  admits  the  allegation.  (  See 
note,  anU^  p.  29. ) 
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about  ihe  som  of  $14|813.63,  and  that  the  total  amount 
of  all  their  property  and  assets,  including  all  debts  due  or 
to  become  due  to  them,  including  good,  doubtful  and  bad, 
amounted  to  the  sum  of  $60,567.34,  and  that  the  total 
amount  of  the  debts  and  liabilities  of  thesaid  firm  of  Tal- 
cott  &  Hale,  at  the  time  of  the  execution  and  deliyery  of 
their  assignment,  amounted  to  tiie  sum  of  $90,272.62* 
That  the  total  value  of  the  individual  property  and  assets 
of  Sebastian  V.  Talcott  did  not  exceed  in  value  the  sum  of 
$860,  and  that  his  individual  indebtedness  amounted  to  the 
sum  of  $6,807.3d.  That  the  defendant,  Henry  H.  Hale, 
had  no  individual  property  or  aaaets,  except  some  artioLes 
of  household  furniture,  which  were,  by  law,  exempt  fiom 
levy  and  sale  on  execution* 

And  these  defendants,  further  answering,  expressly  deny 
that  the  said  Sebastian  V.  Talcott  and  Henry  H.  H)ale 
have  been,  or  that  they  have  continued,  in  the  possession 
and  control  of  their  copartnership  and  joint  property,  or 
in  the  possession  and  control  of  their  respective  individual 
property,  so  assigned  as  aforesaid,  aince  the  execution  and 
delivery  of  said  assignment  as  before,  with  the  exception, 
however,  of  the  aforesaid  articles  of  household  furniture, 
belonging  to  the  defendant,  Henry  H.  Hale;  on  the  con- 
trary, these  defimdants  aver,  that  immediately  after  the 
execution  and  delivery  of  said  assignment,  the  defendants, 
George  Talcott  and  Andrew  T.  Hale,  proceeded  to  and 
did  take  into  their  possession  all  the  copartnetship  and 
joint  property  of  the  said  firm  of  Talcott  &  Hale,  and  the . 
individual  property  of  the  said  Sebastian  V  •  Talcott,  and 
have  ever  since  ccmtinued  in  the  possession  thereof,  except 
such  parts  thereof  as  they  have  sold  and  disposed  of  under 
the  said  assignment 

And  these  defendants,  further  answering,  deny  the  alle- 
gation in  said  complaint,  that  no  such  inventory  of  the 
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joint  and  separate  property  of  the  said  Sebastian  V.  Tal- 
6ott  and  Henry  H.  Hale  as  that  provided  for  in  sud  assign- 
ment has  been  made  and  annexed  thereto;  on  the  oontraiy, 
these  defendants  aver,  that  forthwith,  after  the  execution 
and  delivery  of  said  assignment,  separate  schedules  were 
made  and  completed,  with  all  reasonable  dispatch,  of  the 
copartnership  and  joint  property  and  eflfects  of  the  said 
firm  of  Talcott  &  Hale,  and  of  the  individual  property  and 
effects  of  the  said  Sebastian  V.  Talcott,  and  were,  and  stiU 
are,  annexed  to  the  said  original  assignment,  as  by  refer^ice 
to  said  assignment  and  schedules,  now  in  ihe  possesEdon  of 
the  said  George  Talcott  and  Andrew  T.  Hale,  will  more 
fully  appear. 

That  schedules  were  also  made  showing  tiie  several 
creditors  of  the  said  firm  of  Talcott  &  Hale,  and  the 
individual  creditors  of  the  defmdant,  Sebastian  V .  Talcott, 
and  the  amount  due  to  each  respectively,  and  were  also 
and  still  are  annexed  to  said  assignment. 

That  the  defendant,  Henry  H.  Hale,  had  no  individual 
crediton^  to  the  knowledge  or  belief  of  these  defendants. 

And  these  defendants,  further  answering,  d^iy,  that  the 
said  assignment  is  merely  colorable,  or  that  it  was  made 
with  intent  to  hinder,  delay  and  defi^iud  the  creditors  of 
the  said  Sebastian  V •  Talcott  and  Henry  H.  Hale ;  on  the 
contrary,  they  aver  that  the  same  was  made,  executed, 
delivered  and  received  Iq  good  faith  for  the  benefit  of  the 
creditors  of  the  said  Sebastian  V.  Talcott  and  Heniy  H. 
Hale,  and  without  any  intent  whatev^  to  hinda:,  delay  or 
defiuud  their  creditors. 

P.  CAGGER, 


% 
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(No.  50.) 

Part  of  an  anntfer  to  a  comfiaintfor  an  injunction  to  restrain 
defendant  from  diverting  a  tDoter^oune} 

Title  of  the  Came. 

The  defendant  denies  that  the  stream  of  water  mentioned 
in  plaintiff's  complaint,  with  the  power  and  privilege  there- 
in mentioned,  belong  to  and  are  the  property  of  the  said 
plaintiff. 

And  the  said  defendant,  further  answering,  says,  that  he 
has  and  owns,  and  had  and  owned  at  the  time  of  the  com- 
mencement of  this  suit,  the  mill-dam  upon  a  certain  piece 
or  parcel  of  land  described  in  a  deed  from  Ebenezer  Wis- 
wall  to  Stepheo^  Warren,  bearing  date  the  31st  day  of  Oc- 
tober, 1829,  and  recorded  in  Bensselaer  county  clerk's  office, 
and  the  apparatus  and  aqueduct  upon  said  last  mentioned 
premises,  constructed  for  the  purpose  of  conducting  the 
stream  of  water  running  on  said  {Hremises  to  the  grisirmiU 
which  belonged  to  the  late  Ephnum  Morgan  at  the  time  of 
his  death,  or  to  any  mill  or  machinery  which  may  have 
been  built  or  constructed  instead  thereof,  or  near  the  same 
in  lieu  thereof,  and  also  the  right  at  all  times  to  the  use  of 
said  water  in  said  aqueduct  and  to  continue  the  said  dam 
and  aqueduct  and  apparatus  upon  the  said  last  mentioned 
premises,  or  to  construct  instead  thereof,  and  continue,  any 
necessary  and  proper  dam,  aqueduct  and  apparatus  upon 
said  last  mentioned  premises  for  the  purposes  aforesaid,  and 
for  the  purpose  of  conducting  said  stream  of  water  from  said 
last  mentioned  premises  in  the  manner  and  to  the  place  above 
set  forth,  and  also  the  right  forever  to  enter  upon  said  last 
mentioned  premises  for  the  purpose  of  repairing,  relaying 

■  To  oomplunt,  Hojt  v.  Cftrter,  No.  17,  Part  IL,  ante,  p.  100. 
79 
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and  rebuilding  the  said  dam,  aqaedact  and  apparatos 
instead  of  those  in  nse  at  the  tune  of  the  date  of  said  deedt 
for  the  purpose  of  raising  a  head,  and  conducting  said 
water  from  said  last  mentioned  premises  to  the  mill  of  said 
Ephraim  Morgan  aforesaid,  or  to  any  mill  or  machinery 
which  may  have  berai  built  or  constructed  instead  thereof, 
or  near  the  same  in  lieu  thereof;  and  that  the  lot,  piece  or 
parcel  of  land,  of  which  the  said  plaintiff  in  his  complaint 
claims  to  be  seized  in  fee  and  possessed,  is  part  and  parcel 
of  the  piece  or  parcel  of  land  described  in  the  said  deed 
from  Ebenezer  Wiswall  to  Stephen  Warren. 

And  the  said  defendant,  further  answering,  says,  that  he 
has  and  owns,  and  at  the  time  of  the  commencement  of 
this  suit  did  have  and  own,  the  right,  privilege  and  titie  to 
dig  a  canal  or  water-course  and  lay  down  logs  and  trunks 
through  which  to  divert  the  stream  of  water,  in  said  com- 
plaint mentioned,  from  its  natural  course  as  it  now  runs,  or 
as  it  has  run  at  any  time  since  the  Ist  day  of  May,  1838, 
and  that  the  person  and  persons  under  and  through  whom 
the  said  defendant  acquired  and  derived  said  right,  privilege 
and  title,  also  had  and  owned  such  right,  privilege  and 
titie. 

JOHN  R  TAYLOR, 

i)efen^nC$  Attorney. 
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(No.  51.) 

Aiityfer  to  a  complaint  in  an  a^ion  brought  to  prove  and 

estaliiih  a  lost  vnll^ 

SUPBEME  COURT. 


Daniel  Gronk 

Gfttharioe  Qrook,  Oaorge  C.  Crook,  John 
Cronk,  Lewis  Fach  and  Blizabeth  his 
wife,  Margaret  Orook,  Sarah  Oronk  and 
Hubert  Cntler. 


John  Cronk,  one  of  the  abovenamed  defendants,  for 
separate  answer  to  the  complaint  of  the  plaintiff  in  the 
above  entitled  cause : 

Denies  that  the  said  real  estate,  whereof  the  said  Nathan 
Cronk  died  seized  and  possessed,  was,  as  set  forth  in  plain- 
tiff's  complaint,  worth,  at  the  time  of  the  decease  of  the 
said  Nathan  Cronk,  the  sum  of  $7,000,  or  that  the  personal 
property  whereof  the  said  Nathan  Cronk  was  possessed  at 
the  time  of  his  decease  was  worth  the  sum  of  $1,000. 

The  said  defendant,  further  answering,  denies,  that  the 
said  Nathan  Cronk  made  his  last  will  and  testament  on  or 
about  the  20th  day*  of  November,  1849,  or  at  any  other 
time,  of  his  real  and  personal  estate,  or  that  he  was,  at 
the  alleged  time  of  executing  the  same,  of  sound  and  dis- 
posing mind  and  memory,  or  that  he  was  competent  to 
devise  real  estate;  but  the  defendant  says,  according  to  the 
best  of  his  knowledge,  information  and  belief  that  the  said 
Nathan  Cronk,  at  the  time  set  forth  in  said  complaint 
as  the  period  of  making  said  will  and  testament,  and  for 
a  long  time  previous  thereto,  was  not  of  sound  and  dis- 

>  To  OomplaSnt  No.  46,  Part  II.,  amt^j  p.  213. 
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posing  mind  and  memory,  or  in  any  wise  competent  to 
make  or  execute '  a  laat  Tvill  and  testament,  and  he 
charges  the  fact  to  be  that  the  said  Nathan  Cronk,  at  the 
time  aforesaid,  was  so  enfeebled  and  debilitated  by  disease, 
sickness  and  other  causes,  that  the  mind  of  the  said  Na- 
than Cronk  became  so  disordered,  unbalanced  and  unsettled, 
that  he  was  incompetent  to  make  and  execute  a  last  will 
and  testament,  and  so  continued  until  the  time  of  his 
decease. 

The  defendant,  further  answering,  says,  that  he  has  not 
sufficient  knowledge  or  information  to  be  able  to  fonn  a 
belief  whether  the  will,  in  plaintiff's  complaint  allied  to 
have  been  made  and  executed  by  the  said  Nathan  Cronk, 
was  in  substance  or  effect  as  set  forth  in  said  complaint, 
and  therefore  he  denies  the  same. 

The  said  defendant,  further  answering,  says,  that  he  has 
not  sufficient  knowledge  or  information  to  be  able  to  form 
a  belief  whether  the  said  will  was  duly  executed  accord- 
ing to  the  laws  of  the  State  of  New- York,  or  whether  tiie 
execution  or  attestation  thereof  was  substantially  as  set  forth 
in  plaintiff's  complaint,  and  therefore  he  deuies  the  same. 

The  defendant,  for  a  further  answer,  denies,  that  the  will 
of  the  said  Nathan  Cronk,  in  plaintiff's  complaint  set 
forth,  was  in  existence  at  or  for  some  time  subsequent  to 
his  death,  or  was  opened,  or  read,  or  heard  read,  or  was 
seen  or  known  to  be  in  existence  by  persons  interested  in 
its  provisions,  or  by  any  of  the  persons  named  in  the  com- 
plaint ;  but  the  said  defendant  admits  and  charges  the  fact 
to  be,  that  at  and  subsequent  to  the  decease  of  the  said 
Nathan  Cronk  there  was  a  paper  writing,  purporting  to  be 
the  last  will  and  testament  of  the  Isaid  Nathan  Cronk, 
which  was  opened  and  read  and  heard  read,  and  seen  and 
known  to  be  in  existence  by  the  persons  in  plaintiff^s  com- 
plaint mentioned,  but  the  defendant  avers  that  at  the  time 
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of  the  making  and  executing  the  said  alleged  writing,  pur- 
portii^  to  be  the  last  will  and  testament  of  the  said  17a- 
than  Cronky  he,  the  said  Nathan  Cronk,  was  so  afflicted 
by  reason  of  the  infirmities  of  age,  by  sickness  and  disease, 
that  he  was  incompetent  to  make  and  execute  a  valid  will 
and  testament,  and  so  remained  until  the  time  of  his  de- 
cease. 

The  defendant,  further  answering  the  said  complaint,  says, 
that  as  to  the  charge  therein  contained,  that  no  executors 
were  named  by  the  testator  in  said  his  wiU,  that  no  letters 
testamentary  or  of  administration  have  been  issued  firom 
the  Surrogate's  Court  of  the  county  of  Albany  upon  the 
estate  of  the  alleged  testator,  and  that  the  will  of  the 
said  testator  has  not  been  proven  in  the  Surrogate's  Court 
of  the  county  of  Albany,  for  the  reason  that  the  same 
could  not,  after  the  most  diligent  and  thorough  search,  be 
found,  he,  the  said  defendant,  has  not  sufficient  know- 
ledge or  information  to  be  able  to  form  a  belief,  and  there- 
fore he  denies  the  same. 

The  defendant,  for  a  furth^  answer,  says,  that  as  to  the 
charge  in  the  plaintiff 's  complaint  contained,  that  the  said 
will  is  lost  by  accident,  or  that  the  same  has  been  des- 
troyed by  design  by  some  person  or  persons  interested  in 
defeating  the  operation  of  the  said  bequest  of  $1,500  in 
the  said  plaintiff  *s  favor,  he,  the  said  defendant,  has  not 
sufficient  knowledge  or  information  to  be  able  to  form  a 
belief,  and  therefore  he  denies  the  same. 

The  defendant,  further  answering,  denies  that  the  per- 
sonal property  of  said  Nathan  Cronk  was  more  than  mdR* 
dent  to  pay  all  his  debts.^ 

'  Tbe  answer  contained  Tarions  formal  admiaaions  of  allegations  in 
the  complaint,  which  are  omitted,  as  raoh  admiuions  are  altogether 
nnneoessary.  ('^n/e,  p.  29,  note.) 
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Wherrfore  the  said  irfendant  myst  that  this  court  should 
not  taJce  proof  of  the  exectttion  and  talidky  of  said  wUlj  or 
estoKish  such  will  as  the  last  will  and  testament  of  the  said 
Nathan  Cronkf  or  give  to  the  said  plaint^  any  otlier  or  ft 
ther  judgment  in  the  premises? 

W.  V.  C ARMAK, 

Defendants  Attorney.  , 


(No,  52.) 


Answer  in  a  partition  suit^  where  the  drfendants  are  numerous 
and  some  of  them  unknown^  by  one  defendant^  tu  well  for 
himself  €u  for  dU  other  heirs? 

Tide  of  the  Cause. 

The  defendant,  John  Slingerland,  as  well  in  behalf  of 
himself  as  of  all  other  persons  similarly  situate,  and  heirs 
of  said  Abraham  Slingerland,  deceased,  for  answer  to  the 
plaintiff's  complaint  in  this  action ;  ^ 

First.  Denies,  as  defendant  is  informed  and  belleyes, 
that  said  plaintiSs,  John  V.  Fox  and  Ralph  B.  Fox,  xinissc 
the  provisions  of  the  will  of  said  Sarah  Fox,  or  otherwise, 
have  become  or  are  seized  in  fee  simple,  or  that  their  wives 
have  an  inchoate  right  of  dower  in  the  share  or  shares  of 
the  premises  mentioned  in  said  complaint,  claimed  by  said 
plaintiff:  and  denies  absolutely  that  said  plaintiffi  are  or 
ever  were  possessed  of  the  same  or  any  part  thereof. 

>  This  arg^ament  or  inferanoe  from  the  deniaU  in  the  answer  is  also 
gpnecositry  and  saperflnoas. 

•  To  Oomplatnt  No.  64,  Pan  n.,  ante^  p.  24L 

'  The  proTision  of  section  119  of  the  Code,  whioh  aHows  one  or 
more  parties  to  defend  for  the  whole  in  cases  where  tiie  qnestion  is 
one  of  a  common  or  general  interest  of  many  persons,  or  when  the 
parties  are  Teiy  nnmeroos,  and  it  may  be  Impracticable  to  bring  them 
all  before  the  court.  Is  properly  applicable  to  each  a  case  as  this.  (See 
ofite,  note,  pp.  414-416.) 
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Second.  The  defendant)  on  like  information  and  belief, 
denies,  that  the  respective  shares  and  quantity  of  interest 
in  said  premises  of  the  heirs  of  Albert  Slingerland,  deceased 
(of  whom  defendant  is  one),  and  of  Peter  Slingerland, 
deceased,  are  as  set  forth  by  plaintiff  in  said  complaint ; 
but  on  the  <^ntrary  he  alleges,  that  said  heirs  of  said 
Albert  are  collectively  seized  of  one-half,  and  the  heirs  of 
said  Peter  of  one-half  of  said  premises,  subject  to  the  said 
charge  of  $600,  created  by  the  said  will  of  Abraham 
Slingerland,  deceased.^ 


( No.  53. ) 
Answer  of  infants^  by  their  guardian^  in  a  partition  case.* 
SUPREME  COURT- 


George  N.  Sharp 
agi, 

Stuaiia*  Bontoo,  Natluiniel  Oroeby,  [tmd 
othin,  nwmi^  tkmu] 


The  separate  answers  of  Jane  White  and  Helen  White, 
two  of  the  defendants  in  the  above  action,  by  Neilson  For- 
syth, duly  appointed  their  guardian  in  this  action  by  an 
order  of  this  court,  made  at  Special  Term,  on,  Ac,  at,  Ac : 

That  said  defendants  are  in&nts,  under  the  age  of 
twenty-one,  and  are  strangers  to  all  and  singular  the  alle- 
gations set  forth  in  said  complaint,  and  have  no  knowledge 

1  The  answer,  it  will  be  obserred,  denies  the  allegation  of  seisin  of 
the  pl^ntifb',  claiming,  as  thej  do,  under  an  ante  nuptial  settleoient, 
and  the  will  of  a  married  woman.  The  settlemeat,  will,  ^,  that  is 
the  whole  title  of  the  pifSntiflh  being  set  forth,  the  question  nkight  also 
bt  raised  by  demurrer. 

9  To  Complaint  No.  53,  Part  11.,  an/e,  p.  235. 
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or  infoimation  thereof  sofficieat  to  form  a  belief  as  to  the 
truth  of  said  allegatioiiB. 

And  laid  defendants  sabmit  their  rights  and  interest  in 
tiie  premises  to  the  judgment  and  j^tection  of  the  eourt. 

N-  FOESYTH, 
Guardian  ad  litem  of  said  vnfaitU. 


(  No.  tf 4. ) 


AsMwer  of  one  of  the  defendanHf  a  denisee  under  a  wiU^  to  a 
complaint  brought  by  an  executor  for  a  construction  of  the 
wUl.^ 

SUPREME  COURT. 


0tiiM  Olsa%  nMiitor,  «to^,  of  tha  Uit  will 
Mid  t«iUm«nt  of  John  ClUit^  d«ee«Md, 

4lffL 

IfaKdAlen  Clini,  John  &  Glint  and  SoMline' 
hii  wifek  and  othara. 


The  separate  answer  of  Dewitt  Clint,  one  of  the  defend- 
ants in  the  above  entitled  action,  alleges : 

That  he  is  the  penon  mentioned  in  the  will  and  codicQ 
set  forth  in  the  complaint,  and  is  the  son  of  the  said  John 
Clinti  deceased;  that  at  the  time  of  the  death  of  the  said 
John  Clint,  this  defendant  resided  with  his  father,  the  said 
John  Clint,  with  whom  he  had  previoosly  resided  all  his 
life,  and  that  he  assisted  the  said  John  Clint  in  working  his 
farm. 

This  defendant  further  sajm,  that  for  a  short  time  pre- 
inious  to  the  time  of  making  said  codicil  to  said  will,  he, 
this  defendant,  was  paying  his  addresses  to  a  young  lady 

1  To  OompUint  No.  43,  Part  n.,  ante,  p.  19G. 
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in  the  vicinity,  and  thi^  defendant  alleges,  that  this,  and 
this  alone,  was  the  ^^  course  of  conduct  "^iQiHued  by  him, 
this  defendant,  which  is  referred  to  in  the  said  codicil  as 
being  '^very  grievous"  to  the  testator  and  to  the  mother 
of  this  defendant. 

And  defendant  alleges  and  states,  that  previous  to  the 
death  of  said  testator,  he,  the  defendant,  ceased  to  pay 
his  addresses  to  the  person  above  mentioned,  and  referred 
to  in  said  codicil  as  the  object  which  caused  the  necessity 
thereof,  and  that  he  did  entirely  desist  and  abandon  such 
object  in  the  lifetime  of  the  said  testator,  and  to  the  full 
satisfiskction  of  him,  the  testator,  and  did  make  the  satisfac- 
tion to  the  said  testator  in  his  lifetime,  and  the  mother  of 
defendant,  contemplated  and  required  by  said  codicil,  and 
that  defendant  has  always  well  continued  and  still  con- 
tinues to  desist  from  and  abandon  the  said  object,  as  well 
to  the  satisfsM^on  of  said  testator  in  his  lifetime,  as  to 
the  mother  of  this  defendant.  This  defendant,  therefore, 
cldms  that  he  was  and  is  fully  reinstated,  in  all  respects, 
in  his  lights  as  a  legatee  and  devisee  under  said  last  will 
and  testament,  the  same  as  though  said  codicil  had  never 
been  made. 

And  this  defendant  asks  the  judgment  of  this  court, 
that  he  may  be  so  declared  and  adjudged  reinstated  in 
such  rights.  He  also  joins  in  the  prayer  of  the  plaintiff 
for  a  full  construction  of  said  will,  and  upon  the  first 
point  of  construction  asked  in  said  complaint,  this  defen* 
daxrt  claims  and  insists,  and  asks,  that  by  the  judgment 
of  the  court,  it  be  declared  that  the  whole  of  said 
codicil,  or  so  much  thereof  as  relates  to  any  change  or 
modification  in  the  bequests  and  devises  mentioned  and 
made  in  said  will  to  said  defiendant,  and  the  provision  in 
said  codicil  in  lien  thereof,  are  inoperative  and  of  no 
effect  and  void,  for  the  reasons  or  some  of  them  mentioned 

80 
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in  said  complaint ;  and  upon  the  second  point  of  conatruo- 
tion,  thia  defendtnt  claims  and  insiBts,  and  asks,  that  by 
the  judgment  of  the  court  it  be  declared  that  the  be- 
quests and  devises  in  said  will  to  this  defendant  are  valid 
bequests  and  devises,  notwithstanding  anything  to  the 
contrary  thereof  contained  in  said  codicil,  and  that  the 
plaintiff,  as  executor,  be  directed  to  distribute  and  set  over 
to  this  defendant  the  various  articles  of  personal  property 
bequeathed  to  him  in  and  by  said  last  will  and  testament ; 
and  upon  the  third  and  fourth  points  of  construction  asked, 
this  defendant  submits  himself  to  the  judgment  of  the 
court,  and  prays  that  said  judgment  may  be,  in  all 
respects,  sa  far  as  the  same  concerns  or  relates  to  tiie 
rights  and  interests  of  this  defendant,  in  accordance  with 
the  claims  hereinbefore  set  forth  and  made  by  him. 

PIERSON,  BEACH  &  SMITH, 

Auy.  far  Deft  Dewiu. 


•» 


( No.  55. ) 

Answer  of  the  widow  of  testator  ^  in  the  same  action  as  the 

,   foregoif^. 

SUPREME  COURT. 


Daniel  Glint,  ezeenter,  etc,  of  John  Cliot» 

deeeaeed, 

Magdaleii  Clint»  John  S.  Clint  end  others. 


The  answer  of  Magdalen  Clint,  one  of  the  defendants 
in  the  above  entitled  caose,  alleges  and  states: 

That  she  is  the  widow  of  John  Clint)  deceased,  and  the 
mother  of  the  defendant,  Dewitt  Clint 
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■ 

That  about  the  time  of  the  making  of  the  codicil  men- 
tioned in  the  plaintiff's  complaint,  and  for  a  short  time 
previous  thereto,  the  defendant,  Dewitt  Clint,  was  paying 
his  addresses  to  a  young  lady  in  the  vicmity,  with  a  view, 
as  this  defendant  is  informed  and  believes,  to  matrimony ; 
that  this  course  of  conduct  of  said  Dewitt  was  disap- 
proved both  by  said  testator  and  this  defendant,  and  occa- 
sioned the  makuig  of  said  codicil,  and  was  the  "  course  of 
conduct'*  mentioned  in  said  codicil  as  being  grievous  to 
said  testator  and  this  defendant. 

And  this  defendant,  further  answering,  says,  that  the 
said  Dewitt  did,  in  the  lifetime  of  said  testator,  and  to  the 
full  satisfaction  of  him,  the  testator,  and  also  of  this  defen- 
dant, desist  from  such  course  of  conduct  and  abandon  the 
object  which  caused  the  necessity  of  said  codicil,  and  did 
entirely  cease  paying  his  addresses  to  said  young  lady,  and 
has  ceased  to  do  so  to  the  present  time,  and  during  the 
lifetime  of  said  testator  made  full  satisfaction  to  him  in 
regard  thereto,  and  also  to  this  defendant. 

And  this  defendant  joins  in  the  prayer  of  the  complaint 
for  a  full  construction  of  all  and  singular  the  questions 
arising  upon  the  said  will  and  codicil,  and  every  part 
thereof,  and  submits  her  rights  under  the  same  to  the 
judgment  of  the  court 

P.  CAGGER, 

Auy./ar  dtf^U  Magdalen  Clint. 
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(  No.  66. ) 

jMmer  ^  certain  other  defendanU^  having  advene  mUretU 
in  the  same  action  at  the  foregoing. 

SUPREME  COURT. 


DMiel  dintk  czMiitor,  Ho,  of  tha  last  will 
aad  Uitaiiiant  of  John  C9in^  daooMod, 

ICagdflloB  Glifttk  John  a  dint  and  BiD«liia| 
hii  wife,  Aaron  dint  and  Eliza  his  wife/ 
WiDiam  Snyder  and  S3iaabeth  hie  wire,/ 
GflberiR  Tbom  and  Ann  Uriah  hia  wife,' 
Neiaon  Dmter  and  Barbara  hia  wife,  WU- 
fiam  A.  Kilmer  and  Almira  H.  his  wife^ 
Dewitt  Clint  and  Margaret  dint 


The  defendants,  Gilbert  B.  Thorn  and  Ann  Uiiah 
wife,  William  A«  Sjlmer  and  Almira  his  wife,  and  Nelson 
Dater  and  Barbara  hia  wife,  for  answer  to  the  plaintiff's 
complaint  in  this  action,  say: 

That  the  said  testator,  at  the  time  of  his  death,  was 
indebted  to  some  extent,  bat  to  what  extent,  or  whether 
in  an  amount  insufficient  to  require  the  sale  or  disposition 
of  any  portion  of  hif  real  estate,  or  any  portion  of  the 
personal  property  bequeathed  to  the  defendant,  Dewitt 
Clint,  these  defendants  have  no  knowledge  or  information 
sufficient  to  form  a  belief. 

And  they  deny,  that  between  the  date  of  the  said  codi- 
cil and  the  death  of  the  said  testator,  or  at  any  other  time, 
the  said  Dewitt  Clint  did,  in  all  respects,  fulfill  the  condi- 
tion mentioned  in  said  codicQ,  according  to  the  true  intent 
and  meaning  thereof,  or  to  the  satisfaction  of  his  mother 
and  the  testator,  or  either  of  them,  or  that  he  thereby  or 
by  any  other  means,  or  in  any  other  manner,  became,  or 
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was,  or  now  is,  reinstated  in  all  or  any  of  his  rights  or 
privil^es,  according  to  the  provisions  of  said  will,  the 
same  as  though  no  such  codicil  had  ever  been  made. 

And  they  submit  and  insist,  as  to  the  claim  of  said 
Dewitt,  set  forth  in  said  complaint,  that  said  claim  is 
invalid  in  law,  and  cannot  legally  be  established,  by  parol 
proof  or  otherwise,  in  explanation  of  the  written  instru- 
ment, and  they  claim  the  same  benefit  and  advantage  of 
this  their  answer,  in  respect  thereto,  as  though  they  had 
demurred  to  the  same. 

And  the  defendants  further  insist  and  submit  to  the 
court,  that  by  the  true  construction  of  the  said  codicil,  the 
devise  and  bequest  of  the  real  and  personal  estate,  in  and 
by  the  said  will  devised  and  bequeathed  to  the  said  Dewitt 
Clint,  absolutely  revoked,  and  the  said  real  and  personal 
estate,  so  devised  and  bequeathed  by  the  said  will  to  the 
said  Dewitt  Clint,  either  descends  to  the  heir»-at-law  and 
next  of  kin  of  the  said  testator,  other  than  the  plaintiff  and 
the  said  Dewitt  Clint,  or  passes  to  the  sons  and  daughters  of 
the  said  testator,  named  in  said  will,  with  the  exceptioa  of 
the  plaintiff  and  the  said  Dewitt  Clint. 

And  they  demand  judgment  of  this  court,  to  this  effect. 
With  their  costs  in  said  action.^ 

BOMETN  *  TABER, 

DefendanU^  Attomey$. 

^  The  foregoing  answer  oontaiiiod  also  a  stotomoiit  of  the  nukii^ 
and  ezecQtioii  of  the  will,  the  death  of  the  testator,  and  the  probate 
of  the  will,  sabctantially  as  set  forth  in  the  complaint,  and  a  aeries  of 
denials  of  certain  legal  propositions,  presented  by  the  questions  in  the 
eonplaint,  propounded  to  the  court  for  constmction.  I  have  omitted 
all  these,  as  they  are  not  properly  pleaded  under  the  Code.  It  is  re- 
dundant to  reassert,  in  the  answer,  facts  set  forth  in  the  complaint, 
and  it  is  not  allowable  to  deny  any  mers  le^al  propositi  n  or  conclu- 
sion of  law.  (  See  PieadingB^  416,  et  $eq, ) 

The  latter  part  of  the  answer  I  regard  as  properly  pleaded,  thengh 
not,  in  strictness,  either  the  denial  of  an  allegation  of  the  plalatiir,  or 
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(  4. )  AmwsM  BT  WAT  OF  Cou]mnoi.Axic 

(  No.  67. ) 

Amwer  by  exeaUon  to  a  eomplaifU  for  work  and  lobar i 
alleging  debu  due  from  plaint^  to  drfeindanU^  tetUUor  by 

UMy  of  $€p<fff^ 


SUPREME  COURT. 


Jottns  H.  AikiD 

•gL 

Eliha  G.  Aikin  and  oihen,  exeoiitora,  ka^ 

of  Jamet  Aikin,  deeetted. 


The  defendants,  answering  the  plaintiff's  complaint, 
deny,  Jbc,  \^9etting  up  the  defences  relied  on]. 

Second.  The  defendants,  for  a  second  and  farther  an- 
swer, say,  that  the  said  plaintiff  was  indebted  to  said 
James  Aikin,  in  his  lifetime,  in  the  sum  of  $3,000,  tot 
meat,  drink,  washing,  lodging,  board,  medicine  and  medi- 
cal attendance,  furnished  and  provided  by  said  James 
Aikin  to  said  plaintiff,  and  his  servants,  and  at  his,  said 
plaintiff's,  special  instance  and  request.'  Also  in  the  farther 
sum  of  $3,000,  for  the  keeping,  board  and  pasturing  of 

■tatement  of  new  matter.  It  may  be  oonsidered  in  the  light  of  a 
prayer  of  the  defendants  for  alBnnatiTe  relief,  and  for  the  Judgment 
to  whidi  they  consider  themaelTet  entitled,  in  the  oonatraction  of  the 
will  and  oodictl. 

1  To  Compldnt  No.  14,  Part  III.,  ante^  p.  376. 

*  The  allegations  in  this  answer  would  probably  be  held  insufficient 
on  a  motion  to  make  the  pleading  more  definite  and  certain.  The  set- 
off should  be  pleaded  substantially  the  same  as  the  cause  of  action 
would  be  stated  in  a  complaint.  (See  Nos.  SO  to  44,  Part  IIL,  ante, 
pp.  423  to  438,  and  notes.) 
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divers  horses  and  colts,  famished  and  provided  by  said 
James  Aikia  for  said  plaintiff,  at  his  like  request  and  in- 
stance. Also  in  the  sum  of  $3,000,  for  money  lent  to, 
paid,  laid  out  and  expended  for  said  plaintiff  by  said  James 
Aikin,  at  his  like  request,  which  several  sums  or  any  part 
thereof  have  never  been  paid  by  said  plabtiff,  and  he  is  now 
indebted  in  said  several  sums  to  said  defendants,  as  such 
executors  as  aforesaid,  and  said  defendants  will  set-off  the 
same  against  any  demand  which  the  plaintiff  may  establish 
in  this  cause,  and  claim  a  judgment  for  the  balance  in  their 

favor  as  such  executors. 

J.  TAYLOR. 

DefenAanU^  Attorney. 


(  No.  68. ) 


Example  of  a  defence^  improperly  pleaded  as  a  set-off  or 
counterclaim^  which  is  not  iuchf  but  ii  merely  defensiife 
matter.^ 

81TPR£ME  COUBT. 


Sdwftrd  y«n  N«m 
Charles  M.  Tdlmftii. 


The  defendant  in  the  above  entitled  action,  in  answering 
the  complaint  of  the  plaintiff  therein,' 

First.  Denies  that  he  took  into  his  possession  all  the 
property  and  effects  conveyed  by  the  said  assignment  in  said 

^  This  if  part  of  the  aosww  to  Compltint  No.  37,  Pwrt  HI.,  onle,  p. 
178.  The  setion,  it  will  be  obseired,  it  by  an  assignee,  the  fet-off 
sedating  agidntt  the  assignor,  and  ia,  therefore,  not  ttrletiy  a  eoonter- 

*  In  the  original  the  denial  ia  stated,  ''  the  plaintiff  therein  «a|it»  he 
deniea."  Tbia  hat  been  repeatedly  held  to  be  defeetiTe.  (  See  note, 
ante,  p.  535. )    I  have,  therefore,  omitted  the  two  words  in  italics. 
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complaint  .^mentioned,  or  that  he  used  or  disposed  of  the 
same.     [  Stating  various  denials  and  other  matter,'} 

Second.  The  said  defendant,  further  answering,  avers, 
that  the  said  Cornelia  Van  Ness,  in  said  complaint  men- 
tioned, was,  at  the  time  of  the  alleged  transfer  of  said 
notes  in  said  complaint  mentioned,  and  still  is,  indebted  to 
this  defendant,  in  the  sum  of  $350,  for  the  work,  labor 
and  services  done,  performed  and  rendered  by  this  defen- 
dant, for  the  said  Cornelia  Van  Ness,  since  the  1st  day  of 
January,  1849,  at  her  special  request,  as  an  attorney  and 
counselor,  and  for  money  paid,  laid  out  and  expended  by 
this  defendant,  for  the  benefit  of  the  said  Cornelia  Van 
Ness,  and  at  her  request,  since  the  said  1st  day  of  January, 
1849,  which  sum  the  defendant  claims  to  have  allowed  as 
a  set-off  or  counter-claim  against  any  claim  or  demand 
which  may  be  proved  by  the  plaintiff  on  the  trial  of  this 

action. 

W.  S-  KELLY, 

Defendant's  Attorney. 

claim.  A  oonnter-daim,  which  reqaires  a  reply  to  put  it  in  issue,  moat 
oontMn,  in  sabstanoe,  a  eanse  of  action  in  IkTor  of  the  defendant, 
against  the  piamtif.  Thus,  in  an  action  by  the  assignee  of  a  demand 
for  engrsTing  plates,  the  defendant,  as  one  of  his  defences,  alleged 
that,  by  the  ccmtract  between  him  and  the  assignor,  the  plates  were 
to  be  furnished  by  a  specified  time,  and  that  the  assignor  made  de- 
fault, whereby  the  defendant  sustained  damages  to  an  equal  amount 
with  the  pluntiff 's  claim,  and  demanded  judgment  against  the  plain- 
tilF  for  damages  to  that  amount.  This  is  a  purely  defensiTO  answer, 
and  though  sufficient,  if  true,  to  defeat  a  recovery  by  the  plaintiff 
who  sues,  is  not  a  counter-claim,  and  requires  no  reply,  and  it  most 
be  pleaded  purely  as  a  defence*  (  Diilaye  v,  Niles,  4  Abbott,  253 ; 
Ferreira  v.  Depew,  ibid.,  131 ;  Wolf  v.  £.  H.,  13  How.,  84. )  It  would 
hare  been  otherwise  if  the  action  had  been  brought  before  assignment, 
in  the  name  of  the  original  contracting  party.  This  doctrine  has  been 
frequently  held,  and  is  sustained  by  the  Court  of  Appeals.  (  Vassear 
9.  Liyingston,  3  Keman,  248. ) 
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(No.   59.) 

j4nstcer  alleging  rent  due  Jrom  plaintiff  to  defendant  by  way 
ofseiroffor  counter-claim  in  an  action  on  contract. 

SUPREME  COURT. 


Thomas  White 

agt. 
Daniel  Liieey. 


The  defendant  answers  the  plaintiff's  complaint,  and 
alleges,  by  way  of  counter-claim,  the  following  facte : 

That  the  plaintiff  is  indebted  to  the  defendant  in  the 
sum  of  $90.44,  for  the  rent,  use  and  occupation  of  the 
premises  and  store  of  said  plaintiff,  situated  in  Front-street, 
in^ear  of  No.  93,  95  River-«treet,  in  the  city  of  Troy, 
which  premises,  the  defendant  alleges,  the  said  plaintiff 
leased  of  him,  the  said  defendant,  at  and  for  the  yearly 
rent  of  $155,  payable  monthly,  and  each  month  in 
lidyance,  on  or  about  the  12th  day  of  May,  1856 ;  and 
that  at  the  expiration  of  the  first  year  the  said  plaintiff,  to 
wit,  on  or  about  the  12th  May,  1857,  took  and  leased  said 
premises  for  another  year,  at  the  same  rent,  payable 
monthly,  in  advance,  and  has  not  paid  said  rent,  or  any  part 
thereof,  for  the  use  and  occupation  of  said  premises,  from 
said  12th  day  of  May,  1857,  up  to  the  present  time,  and 
is  indebted  to  said  defendant  for  such  rent,  to  wit,  for 
seven  months,  in  the  said  sum  of  $90.44,  which  defendant 
claims  should  be  set-off  against  the  said  demand  of  the 
plaintiff  against  him,  and  he  demands  judgment  for  such 
balance  as  may  be  found  his  due. 

S.  &  V.  s., 

Defendant  $  Attorneys. 
81 
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(  No.  60. ) 

That  the  plaint^  has  not  performed  his  covenants  in  a  lease 
of  the  demised  premiseSf  to  the  defendant's  damage f  Ufhich 
he  claims  by  way  of  counUr-claim. 

SUPERIOR  CSOURT—  Citt  of  New- York. 


G«org«  D.  Phalpc 
OottlUb 


The  defendaot,  for  answer  to  the  plaintiff 'a  complaint, 
by  way  of  counter-claim,  alleges  and  states : 

That  he  has  well  and  faithfully  kept  and.  duly  per- 
formed all  the  conditions  and  covenants  by  him  entered 
into,  in  said  indenture  of  lease  contained  ;  ^  but  that  the 
plaintiff  in  this  suit  has  not  kept  or  performed  the  cOTe- 
nants  and  agreements  by  him  entered  into  or  assumed  by 
said  indenture  of  lease,  in  this,  to  wit,  that  the  plaintiff 
herein,  on  the  1st  day  of  December,  1861,  digged,  tore 
up  and  excayated  the  said  street,  in  which  said  demised 
premises  are  situated,  from  the  comer  of  Liberty  and 
Greenwich  streets,  in  the  city  of.  New- York,  up  to  and 
including  said  d^nised  premises,  and  digged  into  the  cellar 
and  vault  of  said  demised  premises,  and  broke  down  the 
same,  and  rendered  it  unfit  for  defendant's  use  and  occu- 
pation; and  otherwise  obstructed  said  street,  preventing 
thia  defendant  and  his  family  and  his  aervants  and  horaea 
and  wagona  fiN>m  obtaining  access  to  said  premises,  there- 
by  interrupting  and  destroying  his  busineas  and  compelling 
his  customera  to  go  elsewhere ;  and  the  aaid  plaintiff  con- 

'  Aa  to  pleading  performanoeof  oonditiona  preoedaat|  aee  Pleadings^ 
234,  492;  see  alao  note,  asOs^  p. 442. 
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iinued  bo  to  obstnict  said  stxeet  from  the  Ist  day  of  De- 
cember, 1851,  to  the  1st  day  of  May,  1852. 

Wherefore  this  defendant  says,  that  m  consequence  of 
the  breach  by  phuntiff  of  the  covenants'  and  conditions  in 
said  lease,  on  his  part  to  be  performed,  in  tearing  up  and 
excavating  said  street,  and  in  tearing  down  and  breaking 
into  defendant's  cellar  or  vault,  he  has  sustained  damage 
to  the  amount  of  $2,000,  for  which  sum  he  demands  judg- 
ment, besides  the  costs  of  defending  this  action.^ 

'  In  tn  action  hy  %  landlord  to  reoorer  rent  reserred  bj  %  lease,  the 
tenant  cannot  set  up  as  a  oounter-daima  mere  trupau  by  the  landlord 
and  deetraction  of  personal  property  upon  the  demised  premises.  In 
order  to  give  the  defendant  a  claim  for  damages  "  connected  with  the 
snlject  of  the  action,'^  so  as  to  eonstitote  a  counter-claim,  there  must 
be  an  interference  with  the  possession,  an  eyiction,  total  or  partial,  or 
an  injury  of  the  premises  in  vioUUion  of  the  agreement  of  leUing, 
(Drake  v.  Cockroft,  10  How.,  377.)  And  a  late  case  in  the  New-Tork 
Common  Pleas,  at  General  Term  (Edgerton  v.  Page,  5  Abbott),  holds 
not  only  that  acts  on  the  part  of  the  landlord  disturbing  his  tenant  in 
the  beneficial  enjoyment  of  the  demised  premises,  cannot  be  set  up  in 
recoupment,  or  as  a  counter-claim,  under  the  Code,  unless  such  acts 
amount  to  an  eviction^  but  that  to  constitute  an  eviction^  and  thus 
occasion  a  suspension  or  extinguishment  of  rent,  the  tenant  must  be 
compelled  to  abandon  possession  of  either  part  or  the  whole  of  the 
demised  premises.  "Withm  this  principle,  the  statement  of  the  coun- 
ter-chum in  the  text  would  perhaps  be  insufBdent,  there  being  no 
breaeh  of  the  agreement  to  let  or  lease  alleged  by  defendant,  and  the 
counterclaim  not  being,  therefore,  a  cauee  of  adum  arinng  out  oj 
the  coniraet*  (See  opini<m  of  Dalt,  J.,  5  Abbott,  10,  11.)  A  form 
of  demurrer  to  this  eounter-claim  will  be  found,  poel.  No.  20,  part  V. 
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(  No.  61.  ) 

Caunter'claim  for  damages  by  reason  of  goods  sold  not  cor^ 
responding  to  sample^  in  an  action  on  a  note  given  /or  the 
the  purchase  price} 

Title  of  the  Cause. 

The  defendant  for  answer  to  the  plaintiff's  complaint, 
upon  information  and  belief,  denies  that  the  note  mentioned 
and  referred  to  in  said  complaint,  was,  after  it  was  made 
by  him  and  before  it  became  due,  duly  transferred  and 
delivered  to  the  plaintiff  for  value. 

And  defendant  aven  that  said  note  was  made  and  deliv- 
ered by  him  to  one  DilUnger,  who,  this  defendant  is 
informed  and  believes,  was,  at  that  time,  an  agent  or  ser- 
vant of  the  plaintiff,  and  acting  as  such,  on  behalf  of  the 
plaintiff,  in  that  transaction,  in  exchange  for  a  quantity  of 
segars,  which  were  sold,  by  sample,  to  the  defendant  at 
that  time,  by  said  Dillinger  as  such  agent. 

'  The  answer  is  taken  fram  the  reported  case,  Allen  «.  Haakins  (5 
Doer,  332).  Its  aalBciency  was  a^jadged  on  demurrer  by  the  Superior 
Court,  at  General  Term,  the  court  holdmg  that  an  answer  containing 
a  oounter-daim  if  not  demurrable,  beeauae  it  is  not  an  answer  to  the 
whole  of  the  plaintiff 'a  cause  of  action;  and  that  there  is  no  role 
which  the  Code  prescribes  by  which  to  determine  the  sufficieney  of  an 
anawer  contuning  a  counter-claim,  except  that  it  must  state  fiicts 
sufficient  to  constitute  a  good  canae  of  action  in  fiiTor  of  the  defendant, 
and  against  the  plaintiff,  and  that  it  be  one  of  the  second  cauaes  of 
action  defined  by  section  150  of  the  Code. 

Perhaps  the  allegations  in  the  answer  are  not  set  forth  with  suffi- 
cient accuracy  and  certainty,  and  there  should  hare  been  some  aver- 
ment  to  ahow  either  that  there  was  an  agreement  or  warranty  that  the 
segars  deliTered  should  correspond  with  the  sample,  or  that  there 
was  a  fraudulent  concealment,  &&  (See  opinion  of  Bosworth,  J.,  pp. 
334,  335.) 
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That  when  said  aegan  were  delivered  to  thia  defendant 
they  did  not  correspond  with  samples,  and  were  not  worth, 
in  all,  the  sum  of  $20. 

That  as  soon  as  the  defendant  learned  the  character  of 
said  segarsy  he  offiered  to  said  Dillinger,  as  such  agent,  to 
return  them,  but  he  refused  to  receive  them,  and  said  de- 
fendant IB  still  ready  and  willing  to  return  said  segars. 

Wherefore  the  defendant  says  he  is  damaged  by  the 
plaintiff,  by  the  fraudulent  sale  aforesaid,  in  the  sum 
of  $100,  which  he  claims  to  recoup  from  the  amount  of 
the  said  note;  and  he  demands  judgment  against  the  plainr 
tiff  for  the  costs  of  this  action.  ^ 


( No.  62. ) 


Several  counter-claims  in  an  action  for  work  and  labors 

alleging  that  work  vxu  done  under  special  contracts^  which 

plaintiff  has  not  performed^  and  claiming  damages  for 

breach^  and  also  to  set-off  money  paid  by  defendant  in 

^nishing  the  work  agreed  on* 

SUPREME  COURT. 


Dftiu«l  Smith 

mffi, 

Andrew  Bnidj. 


The  defendant  in  this  action,  answering  the  complaint 
herein. 


>  If  the  note  had  heen  pdd,  or  the  defendant  had  paid  cash  at  the 
■ale,  fate  answer  would,  of  ooaree,  have  contained  a  prayer  for  Jad^ 
ment  for  the  amount  ao  paid,  with  intertat. 

*  The  complaint  in  thia  oaae  was  an  ordinary  complaint  to  recover 
for  work  and  hibor  and  materiala,  claiming  damagea  at  a  apeetted  amn. 
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Denies  that  on  the  9th  day  of  Jane,  1851,  or  at  any 
time  since  that  day,  he  was  or  is  indebted  to  the  said 
plaintiff  for  materials  furnidied  for,  and  for  work  and 
labor  done  at  the  request  of,  the  said  defendant,  upon  the 
premises  of  said  defendant,  at  Far  Rockaway,  Long  Island, 
in  the  sum  of  $2,295.60,  as  alleged  in  said  complaint. 

And  the  said  defendant,  further  answering,^  saith,  that 
the  materials  furnished,  and  the  work  and  labor,  mentioned 
in  the  said  complaint,  with  the  exception  of  the  sum  of 
S295.60  charged  for  extra  work  and  materials,  were  fur- 
nished, and  done  and  performed,  under  two  certain  agree- 
ments therefor,  under  seal,  duly  made  and  executed  by  the 
said  plaintiff  and  the  said  defendant,  copies  whereof  are 
hereunto  annexed. 

And  the  said  defendant,  further  answering,  saith,  that 
the  said  plaintiff  did  not  fulfill  and  perform  the  covenants, 
on  his  part  to  be  kept  and  performed,  in  the  said  agree- 
ments contained.  That  the  work  done  upon  the  cottages, 
in  the  said  agreements  mentioned,  by  the  said  plaintiff, 
was  not  in  accordance  with  the  said  convenants ;  that  the 
said  work  was  not  done  in  the  best  and  most  workmaxH 
like  manner,  and  to  the  entire  satisfaction  of  the  archi- 
tects, Fields  &  Correja,  as  required  by  the  said  agreements; 
and  the  said  defendant  alleges,  that  the  materials  furnished 
by  the  said  plaintiff  under  the  said  agreements  were  infe- 
rior in  quality  to  those  required  by  the  plans  and  specifi- 
cations, to  which  the  said  agreements  refer,  and  to  which 
this  defendant  begs  leave  to  refar  as  part  of  the  said  agree- 

witbout  cUimfng  sny  oontnct  price.  I  hate  inMrtod  the  whole 
ftoiwer  M  it  is  printed  in  tbe  cue,  thongh  the  oftnaes  of  defence  tro 
not  80  doftriy  ■epsiated  and  distingoished  m  the  preeent  pnctioe 
reqairei ,  «nd  perhaps  the  answer  might  be  otherwise  improTed. 

'  This  fiirther  defence,  and  each,  sabseqnent  defence,  should  hare 
been  not  onlj  separatelj  stated,  but  numbered. 


COUNTEBCIiAIMS.  647 

ments,  and  a  part  of  this  l^is  answer.  And  the  said  defen- 
dant claims  to  have  allowed  to  him,  by  way  of  recoup- 
ment or  otherwise,  the  damages  resulting  from  such  viola- 
tion of  the  said  agreements  by  the  sliid  plaintiff. 

And  the  said  defendant,  further  answering,  saith,  that 
the  work  which  the  plaintiff  undertook  and  promised  to 
do,  by  the  said  agreements,  was  not  done,  and  that  the 
said  buildings,  or  any  or  either  of  them,  were  not  comple- 
ted or  finidied  on  or  before  the  1st  day  of  May,  1851,  or 
at  any  time  afterwards,  as  required  by  and  according  to 
the  said  agreements ;  and  the  said  defendant  avers  that 
the  said  plaintiff  never  presented  to  him,  the  said  defen- 
dant, a  certificate  signed  by  the  said  architects,  Fields  A 
Correja,  or  either  of  them,  as  required  by  said  agreements, 
that  the  said  cottages,  or  any  or  either  of  them,  were  com- 
pleted, and  that  the  said  plaintiff  never  obtained  such  a 
certificate,  and  that  none  was  ever  given  or  made  by  the 
said  architects. 

And  the  said  defendant,  further  answering,  saith,  that 
the  said  cottages  were  not  ready  for  occupation  until  about 
the  6th  day  of  June,  1861,  and  that  the  said  defendant 
claims  to  have  allowed  him,  by  way  of  recoupment  or 
otherwise,  such  damages  as  he  shall  prove  to  have  resulted 
therefrom. 

And  the  said  defendant,  further  answering,^  saith,  that 
the  said  sum  of  $295.60,  hereinbefore  mentioned,  is  charged 
against  this  defendant  for  extra  work  and  materials  fur- 
nished for  the  said  premises  at  Far  Rockaway ;  that  this 

'  Where  a  ooanteiHslaim,  set  np  in  in  Answer,  was  embnoed  in  flve 
diflbrent  spedflcationfl,  numbered  is  five  separate  defonoes,  it  was  held 
to  be  improperly  stated.  Each  should  be  a  oomplete  single  defence  in 
itself  without  reference  to  others;  for  a  defence  cumot  be  made  out 
by  connecting  two  or  more  separate  defences  together.  (Spencer  v. 
Babcock,  22  Barb.,  327.) 
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defendant,  upon  information  and  belief,  denies  that  for  such 
extra  materials  and  work  there  is  due,  or  that  he,  the  said 
defendant,  owes  to  the  said  plaintiff,  the  sum  last  above 
mentioned.  And  the  said  defendant  avers,  that  before  the 
oonmiencement  of  this  action  he  disputed  the  charges  of 
the  said  plaintiff  for  such  extn[  work  and  materials, 
and  offered  to  submit  the  same  to  the  said  architects, 
Fields  &  Correja,  as  provided  by  the  said  agreements,  and 
that  the  plaintiff  refused  to  submit  the  same  to  the  said 
architects.  And  the  said  defendant  alleges  such  refusal  to 
be  an  objection  to  the  plaintiff's  right  to  recover  the  sum 
last  above  mentioned,  or  any  part  thereof. 

And  the  said  defendant,  further  answering,  saith,  that 
annexed  hereto  is  a  statement  of  the  omissions  or  deficien- 
cies of  the  said  plaintiff,  in  the  work  and  labor  to  be  done, 
and  the  materials  to  be  furnished,  according  to  the  provi- 
sions of  the  said  agreements.  That  such  omissions  or 
deficiencies  are  the  result  of  an  examination  of  the  said 
premises  in  the  said  complaint  and  agreements  mentioned, 
made  by  the  said  architects,  Fields  and  Correja,  or  one  of 
them,  and  submitted  to  the  said  plaintiff;  that  the  said 
plaintiff  refused  to  allow  the  said  omissions  or  deficiencies, 
and  to  deduct  them  firom  the  amount  he  was  to  receive  for 
his  work  and  labor  and  materials  furnished,  and  perempto- 
rily refused  to  submit  the  account  of  omissions  or  defi- 
ciencies to  the  said  Fields  and  Correja,  as  provided  by  the 
said  agreements,  although  requested  so  to  do.  And  the 
said  defendant  alleges,  that  the  sum  of  $764.75  is  a  just 
and  fair  allowance  for  the  omissions  or  deficiencies  of  the 
said  plaintiff,  which  he  will  claim  to  have  allowed  him  by 
way  of  payment,  recoupment,  reduction,  set-off  or  ol^er- 
wise,  against  any  claim  that  may  be  established  hereim 

And  the  said  defendant,  further  answering,  saith,  that 
the  said  plaintiff  not  having  proceeded  with  the  work  of 
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said  premises,  undertaken  by  him,  according  to  the  terms 
of  the  said  agreements,  or  either  of  them,  and  as  he  was 
required  to  do  by  the  said  defendant,  that  he,  the  said  de- 
fendant, after  the  1st  day  of  May,  and  after  notice  of  his  in- 
tention so  to  do,  employed  painters  to  paint  the  said  premi- 
ses, and  paid  for  such  ptdnting  the  sum  of  $551.92,  and 
which  said  sum  was  a  reasonable  compensation,  as  the  said 
defendant  has  been  informed  and  believes,  for  the  said 
painting ;  and  the  said  defendant  will  claim  to  have  the  said 
sum  allowed  to  him  by  way  of  payment,  reduction,  set-off 
or  money  paid,  laid  out  and  expended  for  the  said  plaintiff 
or  otherwise,  against  any  claim  that  may  be  established 
herein  against  him,  the  said  defendant.     ' 

JOHN  K.  BRADY, 

Defendant's  Attorney. 


(No.  63.) 


Separate  counter^daimi  jleaded  by  one  of  several  defendantif 
between  whom  and  the  plaintiff  a  separate  judgment  might 
be  rendered^ 

SUPREME  COURT. 


E.U  M. 

OffL 

CT.U^  impUftded  with  J.  M.  T.,  6.  T.  and 

M.  V. 


The  defendant,  C.  F.  M.,  impleaded,  &Cf  for  separate 
answer  to  the  plaintiff's  complaint,  alleges,  by  way  of 
counter-claim: 

>  To  CompUdnt  No.  5,  Part  III.,  atUej  p.  861.  The  Superior  Oonrt 
of  New-Yoric,at  General  Term  (Peabody  v.  Bloomer,  3  Abbott,  353), 
leiiiaed  to  allow  a  counter-daim  to  be  set  up  against  a  plaintifl^  by 

82 
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Fint.  That  said  plaintiff  is  indebted  to  him,  the  said 
defendant,  in  the  sum  of  $60,  for  so  much  money  loaned 

the  said  plaintiff  by  said  defendant,  on  or  about  the 

day  of  '  ,  with  interest  from  that  date,  which,  although 
demanded,  the  said  defendant  has  neglected  and  refused  to 
repay. 

Second.  And  for  a  second  and  further  defence,  by  way 
of  counter-claim,  the  said  defendant  says,  that  there  is  due 
him  from  the  said  plaintiff  the  sum  of  $260,  with  interest 

fiom  the  day  of  ,  which  defendant  claims 

against  said  plaintiff  on  a  promissory  note,  executed  by 
the  plaintiff  to  the  defendant,  of  which  the  following  is  a 
copy:  l^huert  copy  note;y  which  several  sums  the  defen- 
dant claims  to  ofiset  against  the  demand  of  said  plaintif!^ 

OM  of  sererftl  joint  debtors,  in  «n  action  for  a  debt  due  hj  them  ae 
copertnen.  The  defence  is  not  such  that,  in  such  an  action,  there  can 
be  a  separate  judgment  a^nst  the  defendanta,  who  are  jointly  liable, 
and  who  do  not  and  could  not  set  up  the  defence  upon  which  the  de  * 
fendant,  pleading  the  counter-claim,  relies. 

But  at  a  General  Term  of  the  Supreme  Court,  in  the  sixth  die- 
trict  (  BriggB  9.  Briggs  and  Yose,  20  Barb.,  477  ),  a  oounter-chum  is 
held  allowable  by  one  of  two  joint  frctora  or  conaigneea.  It  does  not 
cleariy  appear  from  the  report  whether  the  liabilitj  of  the  defendant, 
in  thia  caae,  waa  held  to  be  a  joint  or  a  joint  and  severtU  liabili^. 
If  the  latter,  the  deeiaion  merely  foUowed  the  caae  of  Parsona  v.  Naah 
( 8  How.,  454 ;  aee,  alao,  People  v.  Cram,  8  How.,  451 ),  and  ia  not 
inoonstatent  with  the  decision  of  the  Superior  Court,  abore  referred 
to.  If  the  former,  it  ia,  of  oourae,  in  direct  conflict  with  that  deeiaion. 
At  all  erenta,  there  can  be  no  doubt  that  one  of  two  or  more  defen- 
dants, who  are  severuUp  as  well  aa  jointly  liable,  may  avail  himaelf  of 
a  counteiHslaim,  and  not  only  defeat  the  entire  action,  but  obtain  a 
aeparate  affirmatiye  judgment  (  See  PUadingM,  pp.  556, 557. )  The 
countercbum  abore  ia  drawn  in  such  a  caae,  it  being  by  a  defendant 
aned  as  endorser  of  a  check. 

'  Thia  mode  of  pleading  an  inatrumcnt  for  the  payment  of  money, 
by  aection  162  Code,  ia  applicable  to  an  answer  aa  well  aa  a  complaint. 
(Seepreoedenta  of  complaints  ao  drawn,  Noa.  1, 2, 3,  ofUc,  pp.  854, 858.) 
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and  demands  judgment  against  said  plaintiff  for  the  balance 

due  defendant,  to  wit,  the  sum  of  $i ,  besides  costs. 

B,  H.  HALL, 

Defendants  Attorney. 


( No.  64. ) 


Equitable  defence^  setting  up  a  mistnJce  in  contract  for  sale  of 
land  which  is  sought  to  be  specifically  enforced  in  an  cu^ 
tion  by  vendee  against  vendor^  and  the  same  defence  set  up 
by  way  of  counter-claim*^ 

Title  of  the  Cause* 

The  defendant,  for  answer  to  the  plaintiff's  complaint 
in  this  action,  alleges : 

That  at  the  time  of  the  making  of  the  agreement  set 
forth  in  the  plaintiff's  complaint,  and  which  is  sought  to 
be  specifically  enforced,  there  was  and  still  is  an  out- 
standing mortgage,  upon  the  premises  agreed  to  be  con- 
veyed by  the  defendant  to  said  plaintiff,  executed  by  one 
A*  B.,  the  defendant's  grantor,  to  one  B*  G.,  on  or  about 

'  A  defendant,  agamft  whom  a  speciflo  performanoe  of  a  written 
agreement  is  sought,  may  insist,  by  way  of  answer,  upon  a  mistake  in 
the  contract  as  a  bar  to  the  bill,  because  he  may  insist  upon  any  mat- 
ter which  shows  it  to  be  inequitable  to  grant  such  relief  (Story  Eq. 
Juris.,  §  161)  $  and  it  seems  he  may  set  up  this  defence  by  way  of 
oounter-claim  and  ask  that  the  contract  be  reformed.  (Pleading  570 
to  573.)  It  is  not,  howerer,  every  clatm,  whether  equitable  or  legal, 
that  a  defendant  may  hare  against  the  plaintiff,  which  he  may  set  up 
as  a  counter-claim.  Thus  it  is  held  that,  in  an  action  for  damages  for 
direrting  a  water-course,  the  defendant  cannot  set  up,  either  by  way 
of  equitable  defence  or  counter-daim,  the  violation  by  plaintiff  of  an 
agreement  relatire  to  the  deepening  of  the  channel  made  four  years 
prior  to  the  alleged  dirersion  of  the  water.  (Pattison  v.  Richards,  22 
Barb.,  143.) 
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the  — -*  day  of  ,  aikl  held  by  him,  the  said  B.  Otn 
on  which  was  and  still  is  due  the  sum  of  $  ,  principal 
and  interest. 

That  at  the  time  of  the  negotiation  for  the  sale  of  said 
premises,  the  existence  of  said  mortgage  was  mentioned 
by  defendant  to  the  said  plaintiff,  and  the  amount  due 
thereon,  and  it  was  understood  and  agreed  between  them 
chat  the  price  to  be  paid  for  said  premises,  to  wit,  the  sum 
of  $  ,  as  mentioned  in  said  contract,  was  over  and  above 
the  amount  of  said  mortgage,  and  that  said  premises  were 
to  be  conveyed  free  and  clear  of  all  incumbrances,  exc^t 
the  said  mortgage. 

That  it  was  mutually  understood  between  said  parties 
that  said  contract  was  to  be  so  drawn. 

That  said  contract  was  drawn,  a  day  or  two  after  the 
verbal  agreement  and  understanding  had  between  said  par- 
ties, by  C.  B.,  Esq.,  from  written^memoranda  furnished  by 
this  defendant,  but  that  he,  the  said  defendant,  by  mis- 
take omitted  to  mention  therein  said  mortgage,  or  to  direct 
said  C.  B.  to  insert  in  said  contract  that  said  premises  were 
to  be  conveyed  free  and  clear  of  all  incumbrances  except 
said  mortgage,  and  said  contract  was  accordingly  drawn 
as  set  forth  in  said  complaint,  to  wit,  that  the  said  pre- 
mises were  to  be  conveyed  free  and  clear  of  all  incum- 
brances. 

That  said  contract  was  hastily  read  over  to  said  defen- 
dant before  he  attached  his  signature  thereto,  and  that  he 
did  not  discover  or  notice  the  omission,  and  signed  the 
same  supposing  that  it  was  drawn  in  all  respects  pursuant 
to  the  said  verbal  agreement  and  understanding  between 
said  parties. 

That  he  did  not  discover  said  omission  until  the  tender 
by  plaintiff  of  said  purchase  money,  and  demand  of  a 
warranty  deed  with  covenants  against  all  incumbrances,  &c. 
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That  at  the  time  of  said  tender  and  demand,  the  defen- 
dant called  the  plaintiff's  attention  to  their  original  under- 
standing and  agreement,  and  offered  to  fulfill  the  same, 
and  give  him  a  warranty  deed  of  said  premises  with  full 
covenants,  except  as  against  sud  incumbrance  by  mort- 
gage, and  to  convey  to  him  said  premises  subject  to  said 
mortgage ;  but  that  said  plaintiff  refused  to  accept  any 
such  conveyance,  and  insisted  upon  his  right  under  said 
contract  to  a  conveyance  free  and  clear  of  all  incumbrance* 


The  same  defence  by  tcay  of  connter'claimf  prayi$^  a  re- 
formation of  the  contract^  and  offering  to  jperform  the  same 
90  rtformed. 

[  Set  forth  the  material  aUegatione  showing  the  nrntaket  ae 
in  tiieforegoingi  and  then  add :  ] 

Wherefore  the  defendant  demands  the  judgment  of  the 
court  that  the  said  contract  may  be  corrected  and  reformed 
by  inserting  therein,  in  place  of  the  provision  that  said  de- 
fendant, on  the  payment,  Ac,  shall  convey  to  said  plaintiff 
by  a  good  and  sufficient  conveyance,  with  warranty  and 
full  covenants,  the  provision  that  said  defendant  shall  so 
convey  free  and  clear  of  all  incumbrances,  except  said 
mortgage,  the  payment  of  which  is  to  be  assumed  by  said 
plaintiff;  and  that  said  plaintiff  may  be  adjudged  specifi- 
cally to  perform  said  contract  so  reformed,  and  to  pay  said 
defendant  the  full  amount  of  the  contract  price  mentioned 
in  said  contract,  and  to  receive  from  him  such  conveyance 
of  said  premises  free  and  clear  of  all  incumbrances  except 
said  mortgage,  he  the  said  defendant  being  ready  and 
willing  and  hereby  offering  so  to  convey,  or  for  such  other 
and  further  relief,  Ac,  [a«  in  Complaint  No.  1,  Part  //•] 
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(  No.  65. ) 

CaunUr^laim  by  landlord^  admitted  to  drfend  an  aetian 
brought  agaimt  hii  tenant  to  recover  poaession  of  real 
utaiey  tetting  up  that  the  premites  in  ditpute  are  parcel  of 
a  tract  of  land  $old  by  plaintiff  to  him,  and  by  ndttdke 
omitted  in  the  deed  of  conveyanccj  praying  a  rtformation 
of  the  deed,  and  that  his  title  be  confirmed} 

m 

Title  of  the  Cauee. 

The  defendant,  J.  D*,  who  is  admitted  by  the  court,  cm 
hia  application,  by  order  made  at,  &c.,  on,  &e^  to  come 
in  and  defend  this  action,  for  separate  answer  to  the  com^ 
plaint  of  the  plaintiff,  alleges. 

[Aere  eet  forth  the  facte  in  the  aame  toay  aeinthe  answer 
of  the  tenant^  No*  42,  Part  IV.,  ante,  p.  604,  and  condude 
with  the  prayer  for  affirmative  relief] 

Wherefore  the  said  defendant,  by  way  of  coonteiHdaim, 
asks  affirmative  relief,  and  demands  judgment  that  the  said 
deed  of  conveyance  from  the  plaintiff  to  him  be  reformed 
and  corrected,  and  be  made  to  conform  to  the  agreement 

1  Tho  proTision  of  the  statute  (2  R.  S.,  3d  ed.,  435,  §  17),  sUow- 
ing  a  landlord,  on  his  own  application,  to  come  in  and  defend  in  an 
action  of  ^ectment,  it  has  been  held,  preyails  under  the  Code.  ((God- 
frey 9.  Townsend,  8 How.,  398;  section  122,  Code;  and  see  Plead- 
ing 176 ->  179.)' 

The  anaver  in  the  present  case  is  designed  to  aet  np,  by  wa j  of 
ooontorHBlain),  asking  afiinnatiTe  relief  precisely  the  same  defsnoe 
interposed  hj  the  tenant  as  a  bar  to  the  recorexy  of  poaseesion  against 
him.  (See  No.  4%  ante,  p.  604.) 

In  an  action  to  recorer  possession  of  land,  the  defendant  may,  under 
the  Code,  set  up  facts  entitling  him  to  have  the  deed,  under  whidi  the 
plaintiff  elaima,  reformed  on  the  ground  of  mistake,  Ac,  and  maj 
hsTS  sueb  reformation  acyudgsd.  (Bartlett  v.  Judd,  23  Barb.,  262.) 
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aad  intentioni  of  the  parties  thereto,  by  correcting  the 
descriptioD  of  the  premises  therein  mentioned,  so  that 
Buch  descriptioQ  shall  be  made  to  embrace  and  cover  the 
premises  meotioaed  and  described  in  said  complaint,  and 
that  the  title  of  aud  plaintiff  to  aoid  premises  be  confirmed, 
and  hig  posKsaion  therein,  and  the  possession  of  those 
cbuming  by,  through  or  under  him,  be  quieted,  or  for  such 
other  or  further  relief  in  the  premises  aa  shall  be  just  and 
equitable,  with  costs  of  action.' 


(No.  68.) 

Eqaitable  counter-claim,  in  amuier  in  an  action  io  recover 
poue$no»  of  real  tttaU,  setting  %p  thiii  defendant  viat 
lettee  oj  plaint^'t  grantor,  and  thai,  not  being  able  to  read 
or  write,  he,  by  agreemetU  with  iplaintiff^  gave  up  to  plaiTir 
tiff  the  remaind^  of  hit  lease,  cotUrary  to  ki$  intention, 
praying  to  have  the  agreement  delivered  up  to  be  canceled; 
an  account  taken  of  land  laxet  wrongfuihj  paid  by  him, 
and  the  original  leate  corifirmed? 

Tide  of  the  Cave. 

Second.  And  fi>r  a  second  and  further  defence,  the  defen- 
dant alleges  and  states,  that  on  the day  of a 

'  It  U  to  be  obanred  that  tbo  uuwer  of  tb«  tenant,  ante,  p.  604, 
tbo*^  Mttinglip  tba  MOM  beta,  Is  d^ntiM  ratrely,  and  requires  no 
nplr.  "no  forep^ag  Muwer,  bomnr,  uking  alBrtnitiTe  relief,  or, 
in  otbor  words,  eoDtuDing  in  itaelf  ■  cmue  of  action  t^tknM  the  plain- 
tiff, ii  propetiy  what  the  Code  denominate*  a  "  counter-claiin,"  and  a 
nplj  la  iMceMary,  otherwiae  the  sllegaUona  are  deemed  admitted. 

'  Thia  anawer  ia  adapted  to  oar  preaent  ajitem  from  a  rorro  of  a 
UU  in  dianoeiy  (aee  Cartia'a  Bq.  Freoedenta,  p.  22),  containing  the 
auM  prayer  and  aakinf  an  li^janotion  to  reatniti  proceedinga  bf  th« 
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certain  indenture  of  lease  was  executed  by  one  E.  L^  and 
delivered  to  the  defendant,  of  the  same  premises  mentioned 
and  described  in  said  compliant,  whereby  the  said  E.  L. 
did,  Ac,  [stating  the  leascy  or  setting  forth  a  copy  of  the 
same]^  as  in  and  by  said  lease,  to  which  defendant  prays 
leave  to  refer,  will  more  fully  appear.  And  the  defendant 
alleges,  that  he  thereupon  entered  upon  and  possessed  the 
said  lands,  under  and  by  virtue  of  said  lease,  and  that 

subsequently,  to  wit,  on  the day  of ,  the  plaintiff 

in  this  action  became,  by  purchase  from  said  E.  L:,  or 
otherwise,  seized  of  and  entitled  to  the  reversion  of  said 
premises,  subject  to  the  said  lease. 

And  the  defendant  further  alleges,  that  no  notice  was 
ever  given  to  him  to  determine  or  make  void  the  said  lease 

at  the  end  of years  from  the  commencement  of  the 

said  term  of years,  thereby  demised,  pursuant  to  the 

proviso  therein  contained,  or  otherwise,  but  upon  the 

expiration  of  such years  the  said  plaintiff  proposed 

to  the  defendant  to  enter  into  a  new  agreement  as  to  the 
said  premises,  giving  defendant  to  understand  that  his 
interest  therem  was  determined.  And  the  said  plaintiff 
upon  that  occasion,  as  he  had  frequently  done  before, 
expressed  great  friendship  for  the  defeudant,  and  declared 
it  was  his  wish  and  intention  that  he,  the  said  defendant, 
should  continue  in  possession  of  said  premises  as  long  as 
he  lived. 

And  the  defendant  further  states,  that  he  can  neither 
write  nor  read ;  that  fully  believing  his  interest  in  daid 
lease  was  determined,  and  that  said  plaintiff,  in  whom  he 

present  defendant  in  a  separate  action  commenced  by  him.  An  in- 
junction in  such  case  cannot  now  be  sought  in  a  separate  action,  but 
the  defendant  must  interpose  his  defence  by  way  of  counter-claim  in 
the  original  suit  As  to  setting  up  an  equitable  defence  to  a  legal 
cause  of  action,  see  Pleadings,  569  to  579. 
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had  the  utmost  confidence,  was  dealing  fairly  by  him,  and 
was  not  intending  to  take  any  advantage  of  him,  he  con- 
sented to  enter  into  the  new  agreement  proposed  by  the 
plaintifi*,  and  thereupon  said  plaintiff  caused  such  agree- 
ment to  be  reduced  to  writing,  and  the  plaintiff  set  his 
mark  thereto,  but  the  same  was  not  read  over  or  in  any 
manner  explained  to  him,  and  was  in  the  words  and  figures, 
following,  {^tet  forth  the  agreement  to  surrender  the  premises 
after  remaining  therein  one  yearj  and  paying  the  land  taxy 
which  defendant^  by  the  original  lease^  was  not  hound  to  pay^ 

And  this  defendant  further  alleges,  that  confiding  in  said 
plaintiff's  representations  and  professions  of  friendship,  and 
in  his  declarations  that  it  was  his  wish  that  he,  the  said 
defendant,  should,  as  long  as  he  lived,  continue  on  said 
premises,  he  the  said  defendant  proceeded  to  expend  con- 
siderable sums  of  money  in  the  erection  of  out-buildings, 
and  in  other  improvements  upon  said  premises. 

That  on  or  about  the day  of the  said  plain- 
tiff informed  the  defendant  that  he  must  either  pay  an 

advanced  rent  of  % ,  or  deliver  up  possession  of  said 

premises,  and  the  defendant  having  refused  to  comply,  the 

said  plaintiff,  on  the day  of ,  caused  a  notice  to 

quit  the  said  premises  to  be  served  on  the  defendant, 
which  notice,  the  defendant  not  regarding,  the  said  plain- 
tiff subsequently  brought  this  action  against  him. 

And  the  defendant  avers,  that  it  was  not  until  after  the 
service  of  such  notice  to  quit,  that  his  attention  was  called 
to  the  fact,  by  having  the  original  lease  read  to  him,  that 
said  lease  was  to  determine  at  the  end  of  the  first  «-^ 
years  without  — ^ —  months'  previous  notice;  and  that  in 
default  of  such  notice,  it  was  therein  covenanted  and 
agreed  that  the  same  should  be  continued  for  the  further 
period  of years. 

83 
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And  the  defendant  farther  atleges,  that  since  he  became 
■0  infonnedt  and  before  the  oommenconent  of  this  action, 
he  repeatedly  applied  to  the  said  plaintiff  and  requested 

him  to  deiiyer  up  the  said  agreement  of  the day  of 

,  to  be  canceled,  and  to  confirm  the  said  indenture  of 
lease  of  the  — —  day  of ,  and  to  return  to  the  de- 
fendant the  land  tax  which  he  hath  paid  in  respect  of  the 
said  premiaes,  since  the  making  of  said  agreement,  and 
which  he  was  thereby  bound  to  f>ay,  and  has  paid,  although 
he  was  not  liable  to  pay  it  by  the  said  indenture  of  lease, 
with  which  just  and  reasonable  requests  the  said  plaintiff 
wholly  refused  to  comply,  and  still  refuses  to  comply  with 
the  same,  or  any  part  thereofl 

Wherefore  the  defendant  demands,  by  way  of  counter* 
claim  against  the  said  plaintiff,  judgment  that  the  said 

agreement  of  the day  of  — —  may  be  adjudged  to 

be  delivered  up  to  the  defendant  to  be  canceled,  and  that 
said  plaintiff  may  confirm  the  said  indenture  of  lease  of 
the  — —  day  of  — -* ,  that  an  account  may  be  taken  of 
what  the  said  defendant  has  paid  tor  land  taxes  of  the  said 
premiaes  since  the  making  of  said  agreement;  and  that 
said  plaintiff  may  be  adjudged  to  repay  the  same  to  the 
defendant,  and  that  said  [^bintiff  may  also  be  restrained  from 
commencing  or  prosecuting  any  action  or  proceedings 
against  this  defendant,  or  any  person  claiming  under  him,  to 
recover  the  possession  of  said  premises,  until  the  expiration 
of  the  full  term  of  — —  yeais,  mentioned  in  said  original 
lease,  unless  the  same  shaU  be  sooner  terminated,  with 
such  other  or  further  relief  as  to  the  court  shall  seem  meet 
and  proper,  with  costs  of  tins  action. 
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(5.)  SUPVLBMBNTAL   AnBWBB.^ 

(No.  67.) 

» 

Supplemental  answer ,  by  one  of  two  joint  endorsers^  alleging 
teparau  judgment  entered  against  his  co-endorser  since 
suit  commenced^  and  the  demand  against  defendant  thereby 
extinguished.*  * 

SUPREME  COURT. 


Jared  G.  Baeon 

John  G.  GMnaron,  implaaded  with  Allen 
Comttoek,  P«tor  Oonutoek  and  Lorenio 
D.  Baker. 


Third*  The  said  defendant,  John  C.  Cameron,  im- 
pleaded, &c.f  in  addition  to  the  answer  heretofore  put  in 
by  him  in  this  action,  then  entitled  James  Hooker,  plain- 
tiff, against  the  abovenamed  defendants,  the  foil  benefits 
and  advantages  of  which  answer  the  said  defendant  still 
claims  and  insists  upon,  and  relies  upon  the  allegations  and 

'  Ai  to  tlM  nature,  form  and  requiaites  of  a  lupplfiBiental  ansirar, 
■ee  Pleadings,  605^14. 

*  The  answer  is  interposed,  by  one  of  two  Joint  endorsers,  to  a  com- 
plaint in  an  action  on  a  promissory  note.  The  note  was  endorsed  by 
the  defendant  pleading,  and  the  other  defendant,  Baker,  who  were 
partners,  in  the  partnership  name.  After  the  oommencement  of  the 
snit  a  aepaimte  judgment  was  taken  by  defendant,  against  the  defen- 
dant Baker,  which  judgment,  the  defendant  pleading  insisted,  was  a 
merger  and  extinguishment  of  the  demand  in  suit,  within  the  cases  of 
Robertson  v.  Smith,  18  John.,  459 ;  Reid  v.  Kemey,  6  Hill,  82,  and 
cases  there  cited ;  Sherrill  v.  Loncks,  6  Barb.,  and  cases  there  cited. 

As  to  whether  a  separate  judgment  may  be  regulariy  taken  against 
one  of  two  joint  debtors,  under  the  Code,  see  Parker  v.  Jackson,  16 
Barb.,  84;  Harrington  v,  Higham,  16  Barb.,  524;  Shoefelt  v.  Brown, 
10  How.,  286 ;  The  Mechanics  and  Farmers'  Bank  v.  Ryder,  5  How., 
401 ;  Fnllerton  v.  Taylor,  6  How.,  259. 
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frets  theiem  set  forth  in  defence  of  this  action,  the  same  as 
though  herein  set  forth  in  foil,  for  a  farther  and  supple- 
mental answer,  by  leave  of  the  court,  for  that  purpose 
had  and  obtained  by  order  of  the  court,  at,  &c,  on,  &c.,  al- 
leges and  states,  that  subsequent  to  the  time  of  putting  in 
the  said  answer  of  defendant,  and  on  or  about  the  3d  day 
of  March,  1854,  the  then  plaintiffs  in  this  action,  George 
Qould  and  Elias  Pattison,  assignees,  &c^  who  had  been 
substituted  by  an  order  of  this  court  as  plaintifis,  in  place 
of  James  Hooker,  the  ori^nal  plamtiff  therein,  entered  in 
the  office  of  the  clerk  of  the  county  of  Rensselaer  a  judg- 
ment in  this  action  on  said  promissory  note  against  the 
defendant,  Lorenzo  D.  Baker,  for  $1,597.33  damages,  and 
$8.56  costs ;  and  that  said  judgment  remains  in  fiill  force 
and  effect,  not  reversed,  annulled  or  set  aside,  as  appears 
by  the  record  thereof  in  said  clerk's  office. 

And  the  defendant  avers,  that  at  the  time  of  the  making 
and  endorsement  of  said  promissory  note,  this  defendant 
and  said  defendant  Baker  were  copartners  in  business, 
under  the  name  and  firm  of  Baker  &  Cameron,  and  that 
said  endorsement  of  said  note,  alleged  in  said  complaint, 
was  made  in  the  said  copartnership  name  of  Baker  & 
Cameron,  by  said  defendant  Baker,  and  that  this  defendant 
did  not  severally  endorse  said  note,  or  authorize  any  person 
to  do  so  for  him,  either  individually  or  in  the  use  of  the 
partnership  name. 

Wherefore,  by  reason  of  said  judgment  against  said 
Baker,  this  defendant  alleges  and  insists  that  all  or  any 
liability  of  him,  the  said  defendant,  on  said  note  or 'said 
endorsement  thereof  by  Baker  &  Cameron,  and  all  or 
any  claim  and  demand  therein  which  the  plaintiff  might 
otherwise  have  had  against  him,  has  become  and  is  extin- 
guished. 

'  S.  &  V.  s., 

DefendamCs  Attorneys. 


PAET  V. 


REPLIES  AND  DEMURRERS. 

(1.)  Rbpliks. 
(No.  1.) 

Reply  to  counter-claim;  general  deniaV 
SUPREME  COUET— Albany  County. 

Edward  Van  Ness        • 
Charles  M.  Tallman. 

The  plaintiff  in  this  action,  for  reply  to  the  answer 
herein,  says: 

That  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief  in  respect  to  the  allegations  of  new  matter 
contained  in  said  answer,  and  therefore  denies  each  and 
every  allegation  of  new  matter  contained  in  said  answer. 

AMOS  DEAN, 

Plaintiff"* s  Attorney. 

»  To  Answer  No.  58,  Part  IV.,  antBy  p.  641. 

It  is  to  be  observed  that  in  this  particular  case  a  reply  is  unneces- 
sary, as  the  answer  does  not  really  contain  a  oounteiH^im.  (See  note, 
dfite,  p.  641.)  The  form,  however,  is  proper  as  a  general  denial  of  vo 
answer  which  is  really  a  counter-claim. 


J 
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(  No.  S. ) 
Reply  to  etmnter-^im ;  specific  denials 
SUPREME  COURT. 

JwiiM  Aikin 
«^. 
Bibv  O.  AikiA  and  oUi«t%  «zeoator%  Se^  of 
Jmmm  Aikin,  deo»M<d.       * 

The  plaintifi^  in  reply  to  so  much  of  the  defendaDtB* 
answer  as  sets  up  a  counter-claim,  denies: 

That  he  was  indebted  to  the  said  James  Aikin,  in  his 
lifetime,  in  the  sum  of  $3,000,  or  in  any  other  sum,  for 
meat,  drink,  washing,  lodging,  board,  medicine  or  medical 
attendance,  alleged  to  have  been  furnished  and  provided 
by  the  said  James  Aikin  to  this  plaintiff  and  his  servants ; 
and  the  plaintiff  further  denies,  that  the  said  James  Aikin 
ever  furnished  or  provided  anything  of  the  kind  for  this 
plaintiff  or  his  servants. 

And  this  plaintiff  further  denies,  that  he  was  indebted 
to  the  said  James  Aikin  in  the  sum  of  $3,000,  or  in  any 
other  sum,  for  the  keeping,  feed,  board  or  pasturing  of 
divers  or  any  horses  or  colts,  alleged  to  have  been  furnished 
and  provided  by  said  James  Aikin ;  and  he  further  denies, 
the  said  James  furnished  or  provided  anything  of  tiie 
kind 

And  this  plaintiff  further  doues,  that  he  was  indebted 
to  the  said  James  Aikin  in  the  sum  of  $3,000,  or  in  any 
other  sum,  for  money  alleged  to  have  been  lent  to,  paid, 
laid  out  and  expended  for  this  plaintiff  by  the  md  James 
Aikin )  and  he  denies  that  the  said  James  ever  lent,  paid, 
laid  out  or  expended  any  money  whatever  for  hinu 

K  To  Answer  No.  57,  Part  IV.,  ante,  p.  638. 
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And  this  plamtiff  denies  he  is  indebted  to  the  said 
James  Aikin,  deceased,  or  to  his  executors,  in  the  sums 
mentioned  in  said  answer,  or  anj  or  either  of  them,  or 
any  part  thereof. 

And  this  plaintiff  further  denies,  that  the  said  James 
Aikin,  in  his  lifetime,  paid  to  this  plaintiff  whatever  sums 
of  money  he  may  hate  owed  this  plaintiff,  or  have  been  in- 
debted to  him  for  any  of  the  causes  of  action  mentioned  in 
the  complaint.  * 

And  he  further  denies  that  the  said  James  has  paid  any 
part  of  said  sums  of  money  so  mentioned. 

OLIN  &  GEER, 

PlaifUiff^s  Auameys. 


(No.  3.) 
Reply  of  set'off  to  defendanH^s  counterclaim  ofneiroff} 
SUPREME  COURT. 


Thomu  White 
Daniel  Luoey. 


The  above  named  plaintiff,  in  reply  to  the  answer  of  the 
defendant,  alleges : 

That  on  the  9th  day  of  August,  1867,  the  said  defen- 
dant made  and  delivered  to  one  — —  a  promissoiy  note, 

■  To  Answer  No.  59,  Part  lY.,  cmU^  p.  642.  At  to  whether  a  replj 
of  tetKxff  to  an  answer  of  aet-of^  may  he  properly  pleaded  under  the 
Code,  aee  Pleadingtj  629,  630,  and  note.  It  is  held  hy  Justice  Mae- 
TXH,  in  Miller  v.  Loaee  (9  How.,  366),  that  it  may  he;  and  the  reply  in 
the  text  is  in  oonfbrmity  with  that  dedsion.  It  may  still  he  a  qnea- 
tion,  however,  whether,  if  the  plaintiff's  set-off  ej^ceedt  the  defendant's 
setKx^  he  would  he  entitled  to  recover  the  excess  in  addUion  to  the 
amount  claimed  in  the  compkint. 
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whereby  he  promised  to  pay  said j  or  order,  the  som 

of  $90,  three  months  from  the  date  thereof;  and  said         , 
thereupon,  and  before  the  commencement  of  this  acticHi, 

endorsed  said  note  to  the  plaintiff, . 

That  said  note  became  due  before  the  commencement 
of  this  action,  and  no  part  thereof  has  been  paid.  And 
the  plaintiff  claims  to  set-off  the  amount  thereof,  and 
interest,  against  the  claim  of  the  defendant,  alleged  in  his 
said  answer,  and  he  dema^ads  judgment  for  the  sum, 
specified  in^said  complaint,  besides  costs. 

R.  A.  A  P.  J.  PARMENTER, 

FlaintijP^  Attorneys. 


(  No.  4. ) 


Reply  to  two  separate  counter-claims  in  the  same  answer* 
payment  as  to  the  firsts  and  usury  as  to  the  second} 

Title  of  the  Cause, 

The  plaintiff,  in  reply  to  the  separate  counter-claims  set 
forth  in  the  defendant's  answer,  alleges : 

First.  As  to  the  first  counter-claim  set  forth  in  said 

answer,  that  on  the day  of ^  the  said  defendant, 

being  indebted  to  the  said  plaintiff  in  the  same  sum  of 
money  mentioned  in  said  counter-claim,  for  goods  and 
merchandise  before  that  time  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  agreed  with  the  plaintiff  to 
apply  said  sum  on  the  said  indebtedness,  in  full  payment 
and  satisfaction  thereof. 

Second.  As  to  said  counter-claim,  secondly  set  forth  in 

said  answer,  the  plaintiff  further  alleges,  that  on  the 

day  of ,  the  day  when  said  note  was  made  and  deli- 
vered to  the  defendant,  the  said  plaintiff  being  desirous  of 
loaning  of  the  defendant  the  sum  mentioned  in  said  note, 

»  To  Answer  No.  63,  Part  IV.,  ante,  p.  649. 
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the  said  defendant  corruptly  and  usuriously  agreed  to  loan 
said  plaintiff  the  sum  of  money  mentioned  in  said  note, 
and  to  forbear  and  give  day  of  payment  for  the  same  for 
the  foil  period  of  J  months,  mentioned  in  said  note,  in 
consideration  that  he,  the  plaintiff,  should  pay  the  said 

defendant  the  sum  of  $ ,  over  and  above  the  said  sum 

loaned  and  mentioned  in  said  note. 
That  said  plaintiff  did  thereupon  pay  said  defendant  the 

said  sum  of  $ ,  receiving  from  him  at  the  same  time 

the  amount  actually  loaned  and  mentioned  in  said  note,  and 
at  the  same  time  executed  to  said  defendant  said  note  for 
the  pajrment  of  said  loan*    And  the  plaintiff  alleges,  that 

said  sum  of  $ »  so  agreed  to  be  given  and  paid  by  said 

plaintiff  for  such  loan  and  forbearance  to  said  defendant, 
exceeds  the  rate  of  7  per  cent  per  annum  by  the  sum  of 
$ i  contrary  to  the  statute  in  such  case  provided. 


( No.  6. ) 


Reply y  specific  denials  and  counter^statements  to  an  answer 
by  way  of  counter-claim,  which  sets  up  a  mistake  in  and 
seeks  to  reform  a  contract,  in  an  action  brought  for  specific 
performance.^ 

Title  of  the  Cause. 

The  plaintiff,  in  reply  to  the  answer  of  the  defendant, 
set  up  by  way  of  counter-claim  in  this  action : 

First.  Denies,  that  at  the  time  of  the  negotiation  for  the 
sale  of  said  premises,  the  existence  of  the  mortgage  re- 
ferred to  in  said  complaint  was  mentioned  by  said  defen- 
dant to  said  plaintiff,  or  that  it  was  understood  or  agreed 
between  them  that  the  price  to  be  paid  for  said  premises 

>  To  Answer  No.  64,  Part  lY.,  ante,  p.  651. 
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was  oyer  and  above  the  amount  of  said  mortgage,  at  that 
said  premises  were  to  be  conveyed  free  and  clear  fiom  all 
incombrances  except  said  mortgage,  or  that  it  was  mntnally 
agreed  between  said  parties  that  said  contract  was  to  be 
so  drawn* 

And  as  to  each  and  every  other  all^ation  contained  in 
said  complaint,  except  the  all^pttion  that  th^e  is  an  out- 
standing mortgage  upon  said  pranises  executed  by  one  A. 
B.,  the  defendant's  grantor,  to  one  B.  Q-.,  and  the  further 
allq;atkm  that  defendant  did  at  the  time  of  the  tender  of 
the  money,  as  mentioned  in  said  complaint,  offer  to  give 
the  plaintiff  a  wananty  deed  with  full  covenants,  except 
as  against  said  mortgage,  which  plaintiff  refused,  the  said 
plaintiff  has  no  knowledge  or  infonnation  thereof  sufficient 
to  form  a  belief. 

Second.  And  for  a  further  reply  to  said  answer,  the 
plaintiff  says,  that  after  the  said  negotiations  were  com- 
pleted, except  the  actual  execution  of  said  agreement,  and 
just  before  the  execution  thereof,  the  said  defendant  men- 
tioned  to  said  plaintiff  the  fitct  that  there  was  an  outstand- 
ing mortgage  upon  said  premises,  of  the  amount,  and  exe- 
cuted and  held  by  the  parties,  as  in  said  complaint  stated ; 
but  that  said  A.  B.,  the  mortgagor,  had  covenanted  and 
agreed  with  the  said  defendant  to  assume  the  payment  of 
said  mortgage,  and  to  pay  the  same  before  the  time  fixed 
for  the  execution  of  said  conveyance,  that  is  to  say,  on 
the  '  day  of ,  and  that  sud  mortgage  would  un- 
doubtedly be  paid,  and  that  he,  the  said  defendant,  would 
see  that  the  same  was  duly  discharged  and  canceled  of  re- 
cord, so  that  he  would  beable  to  convey  a  full  and  perfect 
titie  in  said  premises  to  the  defendant. 

And  the  plaintiff  avers,  that  said  contract  was  drawn 
up  and  executed  in  all  respects  as  he,  the  said  plaintiff,  un- 
derstood the  true  intent  and  agremient  of  the  parties. 


BEPLIES.  667 

Wherefore  he  pnya  that  the  court  will  grant  him  the 
relief  demanded  in  his  said  complaint. 

S.  &  V.  s.. 

Flain^gr$  Attorney: 


(No.  6.) 


Rejly  to  ieparate  counterclaim  Ht  uphy  a  landlord^  admit' 
ted  to  defend  in  an  action  brotigkt  against  his  tenant  to 
recover  real  estate ;  the  counter-claim  alleging  a  mistake 
in  the  deed  of  conveyance  of  the  premises,  and  praying,  as 
affirmative  relief ,  that  it  be  corrected} 

Title  of  the  Cause. 

The  plaintiff,  in  reply  to  the  separate  answer  of  the 
defendant,  J.  D.,  secondly  by  him  set  forth  by  way  of 
counter-claim  to  the  plamtiff 's  complaint : 

First.  Denies  that  at  the  time  of  said  sale,  or  at  any 
other  time,  it  was  agreed  or  understood,  between  the  plain- 
tiff and  said  defendant,  that  the  premises  so  sold  and  con- 
veyed were  bounded  and  described  as  in  said  answer 
alleged,  or  thaf  they  included  or  were  intended  to  include 
the  premises  to  recover  which  this  action  is  brought. 

And  as  to  the  allegations  respecting  the  alleged  mistake 
set  forth  in  said  answer,  and  the  entry  of  the  said  defen- 
dant, J.  D.,  into  possession  of  said  premises,  and  the  lea»* 
ing  of  the  same  to  said  defendant,  A.  B.,  and  his  possession 
thereof  as  tenant  of  said  defendant,  J.  D*,  the  plaintiff  has 
no  knowledge  or  information  sufficient  to  form  a  belief. 

Second.  And  for  a  second  and  further  reply  to  said  sepa- 
rate answer  of  said  defendant,  secondly  by  him  set  forth, 

>  To  soswer  No.  65,  Part  lY.,  p.  655. 
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the  plaintiff  alleges  that  by  the  terms  of  the  said  agreement, 
made'  by  and  between  him  and  the  said  defendant  in  rela- 
tion to  the  quantity  and  description  of  the  land  so  sold  and 
conveyed  by  plaintiff  to  defendant,  it  was  distinctly  agreed 
and  understood  that  said  plaintiff  was  to  convey  to  said 
defendant  only  fifty  acres  of  land,  strict  measure;  and 
although  it  was  supposed  at  the  time  that  said  fifty  acres 
would  embrace  and  include  the  whole  of  the  tract  now 
claimed  by  said  defendant,  yet  it  was  further  agreed  and 
understood  that  the  same  should  be  surveyed,  before  the 
execution  of  said  conveyance,  by  L.  D.  E.,  a  surveyor 
mutually  agreed  upon  between  the  parties,  and  that  his 
measurement  and  description  of  said  fifty  acres  should  be 
adopted  and  inserted  in  the  conveyance.  And  the  plain- 
tiff alleges  that  said  surveyor  did,  subsequent  to  said  agree- 
ment and  before  said  conveyance,  make  such  survey  and 
furnish  to  plaintiff  a  description  thereof,  and  that  the  same 
is  the  identical  description  inserted  in  said  deed  and  the 
lands  so  described  are  the  lands  conveyed  to  said  defendant, 
and  that  such  description  does  not  include  the  lands 
mentioned  in  said  complaint,  and  to  recover  the  possession 
of  which  this  action  is  brought. 

Wherefore  the  plaintiff  claims  and  insists  that  he  is  en- 
titled to  the  relief  demanded  by  him  in  hisisfdd  complaint.^ 

*  The  foregoing  precedents  are  sufBcient  to  show  the  general  form 
and  nature  of  the  reply  to  defendant's  counter-claim,  and  it  ia  not 
deemed  necessary  to  multiply  them.  The  counter-claim  being  sub- 
stantially the  same,  and  set  forth  in  the  same  manner,  as  an  indepen- 
dent cause  of  action  in  a  complaint,  the  reply  will,  of  course,  be  in  all 
respects  similar  to  an  answer,  and  be  governed  by  similar  rules*  (See 
Pleadings,  pp.  628-640.) 
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(2.)  Demurrbbs. 


(  No.  1. ) 


That  the  court  has  no  jurisdiction  of  the  sttbject  matter* 


SUPREME  COURT. 


A.  B. 

Offt. 

a  D. 


The  defendant  demurs  to  the  plaintifT's  complamt,  and 
specifies,  for  grounds  of  demurrer : 

That  ^ it  appears,  by  the  complaint,  that  the  lands  to 
which  the  injury  mentioned  in  the  complaint  is  alleged  to 
have  committed,  are  situated  in  the  State  of  New  Jersey, 
and  that  this  court  has  no  jurisdiction  of  the  subject 
matter  of  the  action*^ 


( No.  8. ) 


That  the  plaintiff  has  not  legal  capacity  to  sue* 


SUPREME  COURT. 


A.  R 

offL 

CD. 


The  defendant  demurs  to  the  plaintiff's  complaint,  and 
specifies,  for  cause  of  demurrer : 

^  See  Pleadings,  662.    As  to  form  of  demurrer  in  such  case,  see 
Pleadings,  712. 
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That  it  i^pean,  by  the  complaint,  that  the  plaintiff  is 
a  married  woman,  having  a  husband  living,  and  the  action 
does  not  concern  her  separate  property  {or  whatever  eUc 
the  legal  incapacity  may  ie],^  and  that  plaintiff  has  not 
lq;alcapacity  to  sue. 


(  No.  9. ) 


That  there  is  another  action  pending  for  the  tame  cante^ 
between  the  same  parties;  demurrer  to  one  <f  several  causes 
of  action. 

SUPREME  COUBT. 


A.  a 

egt. 

a  a 


The  defendant  demurs  to  the  second  cause  of  action 
set  forth  in  the  plaintiff's  complaint,  and  specifies,  for 
grounds  of  demurrer : 

That  it  appears,  finom  said  second  cause  of  action  set 
forth  in  the  complaint,  that  there  is  another  action  for  the 
same  cause  pending  between  the  parties  to  this  action.' 

1  That  pbiiitiff  baa  not  legal  capacity  to  soe,  \a  mftde  a  special 
oauie  of  demnrrer,  ssA  nidb  defect  cannot  be  readied  under  a  demur- 
rer thftt  tbe  complaint  doee  not  state  ftcta  enffident  to  oonstitnte  s 
cause  of  action.  (Bank  of  Lowrille  «•  Sdwards,  11  How.,  214^  and 
see  PUadinffs,  668,  669.) 

*  See  PleadinffSf  669,  670.  The  defendant  msj  demur  to  one  or 
more  of  seTeral  cauaee  of  action  stated  in  the  oompbdnt,  and  answer 
the  raaidoe.  (Code,  { 15.) 
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(No.  10.) 
Far  nonrjoinder  of  parties  plaintiff. 
SUPREME  COURT. 


A.  B.  AOo. 


The  defendant  demure  to  the  plaintiff's  complaint}  and 
specifies  the  following  grounds  of  demurrer : 

That  it  appears,  from  said  complaint,  that  there  is 
another  person  or  other  persons  who  should  be  joined 
with  the  plaintiff,  A.  B.,  as  parties  plaintiff.^ 


(No.  11.) 


Far  misjainder  of  defendants j  by  executarSf  united  with  suT' 
viving  contractor  in  an  action  on  a  joint  contract? 

SUPREME  COURT. 


A.  a 

GL  D.  and  B  R,  •zMnton^  Ae^ 
deeeMed,  impUaded  with  D.  L. 


of  J.  P..  r 


The  defendants,  C.  D.  and  E.  F.,  executors,  &C.,  demur 
to  the  plaintiff's  complaint,  and  specify  for  grounds  of  de- 
murrer: 

>  If  it  appears  on  the  &oe  of  the  oomplaint  who  the  other  pereons 
sro,  thej  ahonld  be  pointed  oat  in  the  denrarrar.  Bat  if  it  aimpl j 
appear,  as  in  the  above,  that  they  are  a  company^  it  is  nnneoessarf , 
and,  indeed,  might  be  impracticable  to  do  sa  (See  PUad^mgs^  672,  et 
seq.) 

*  See  Oomplaint  No.  28,  Part  HI.,  ante,  p.  417,  and  note. 

It  is  to  be  obserred  that  a  demurrer  for  mi^oinder  of  parties  must 
be  made  hj  the  party  improperly  joined,  and  snoh  oljeotioa  cannot  be 
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That  they  are  improperly  joined  as  parties  defendants 
with  the  defendant  D.  L.,  it  appearing  fix)ni  the  complaint 
that  the  covenant  therein  mentioned,  made  by  said  D.  L. 
and  J.  P.,  deceased,  was  joint,  and  not  several. 


(No.  12.) 
That  several  causes  of  actum  have  been  improperly  united. 
SUPREME  COURT, 


A.  B. 
C.  D. 


The  defendant  demurs  to  the  plaintiff's  complaint,  and 
for  causes  of  demurrer  specifies  the  following : 

That  said  complaint  contains  a  cause  of  action  in  con- 
tract, united  with  a  cause  of  action  for  a  fraudulent  repre- 
sentation,^ [or  whatever  else  the  several  causes  may  &e,]  and 
that  these  causes  of  action  are  improperly  united  in  the 
complaint. 

taken  bj  the  person  who  is  properly  made  a  party.  (Pleadings^  155, 
671,  et  seq.)  And  it  has  even  been  held,  under  the  Code,  that  a  join- 
der of  too  many  parties  defendants  is  no  ground  of  demurrer  at  all. 
(See  note,  ante^  p.  422;  see  also  a  special  demurrer  in  such  cases, 
postj  No.  15,  p.  675.) 

If  a  misjoinder  of  defendants  is  not  objected  to  in  the  ooort  below, 
the  objection  cannot  be  raised  on  appeal.  (Tibbetts  v,  Percy,  24  Barb. 
39.)  The  objection  must  be  taken  by  demurrer  or  answer,  or  it  is 
waived.  (Leayitt  v.  Frisbee  and  others,  4  Dner.,  1.)  And  if  the  £M;tfi 
appear  on  the  face  of  the  complaint,  it  can  be  taken  only  by  demurrer. 
(Baggot  V,  Boulger,  2  Duer,  160.) 

^  Such  a  joinder  of  causes  of  action,  it  has  been  held,  is  improper 
under  the  Code.  (Sweet  v.  Ingerson,  12  How.,  331 ;  Waller  v.  Ras- 
kan,  12  How.,  28 ;  see  also  a  special  demurrer  in  case  of  an  alleged 
improper  joinder  of  causes  of  action,  posi^  No.  15,  p.  675.  As  to 
the  proper  form  of  such  a  demurrer,  see  Pleadings^  716.) 
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(No.  IS.) 

That  the  complaint  does  not  state  facts  sufficient  to  constitute 

a  cause  of.  action. 

SUPREME  COURT. 


A.  B. 

ogL 

C  D. 


The  defendant  demurs  to  the  plaintiff's  complainty  and 
for  ground  of  demurrer  specifies : 

That  the  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  defendant.^ 

'  It  18  now  well  settled  that  this  general  fonn  of  demnrrer  is  miffl- 
dent,  and  that  the  defendant  is  not  hoand  to  spedff  the  particalar  de- 
fects or  reasons  why  the  complaint  is  insofElcient  (see  Pleadings,  712), 
although  it  is  costomaiy,  and,  no  doubt,  proper,  briefly  to  specify,  in 
addition,  the  defect  in  the  pleading  objected  to.  (PUadings,  715, 716; 
see  also.  White  v.  Brown,  14  How.,  282;  Pune  v.  Smith,  2  Doer,  298 ; 
see  special  demurrers  on  such  cases,  post^  Nos.  14^  16,  17.) 

There  are  cases,  howeyer,  in  which  a  complunt  is  insufficient, 
where  the  defect  cannot  be  reached  by  this  genertl  demurrer ;  such, 
for  example,  as  an  insufficient  statement  in  the  form  of  the  old  com- 
mon counts  for  goods  sold,  work,  &c,  &a  (See  note,  ante,  p.  423.) 
.  So  in  an  answer  justifying  a  general  charge  of  slander  or  libel,  if  the 
charge  be  general,  the  answer  must  specify  the  particular  &ots  on 
which  the  justification  is  based.  But  it  has  been  held  that  though 
such  an  answer  is  defectiye,  yet  it  will  be  held  good  on  a  general  de- 
murrer. (Van  Wyck  v,  Guthrie,  4  Duer,  208.) 

It  is  held,  in  Bank  of  Lowrille  v.  Edwards  (11  How.,  216),  at  Spe- 
dal  Term,  that  this  genertl  form  of  demurrer  applies  only  to  cases 
where  a  fabt  or  facts  essential  to  the  cause  of  action  are  wholly  omitted 
in  the  complaint,  and  not  where  they  are  imperfectiy  stated;  and 
that  if  the  pleader  undertakes  to  aver  a  &ct,  but  does  it  defectiTely, 
the  defect  should  be  pointed  out  as  a  special  cause  of  demurrer.  Pre- 
dsely  the  same  doctrine  is  recognized  in  a  recent  case  in  the  Court  of 
85 
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(No.  14.) 

Demtirrer  to  camplaintj  that  U  contains  no  cause  of  actiont 
specifying  the  ground  of  objection  taken.^ 

SUPREME  COURT. 


Sophia  Y«rtMi,  adininirtr>tri»,  Ae^ 

BXMBiMr  WiiwiU  and  John  P.  Wif  wall,  «z- 
•evtoT%  Ao,  of  Eb«n«B6r  Wkwall,  da- 

••AMd. 


The  defendants  demur  to  the  complaint  of  the  plaintiff 
in  this  action,  and  for  causes  of  demurrer  specify  the  fol- 
lowing : 

Appeals  (Prindle  v.  Carathen,  1  Smithy  15  N.  Y.  Kep.,  425),  in 
which,  on  demoiTer  to  a  oomplaint  on  a  contract  in  writing,  ^for 
Talue  FMeiTed,"  bnt  omitting  to  aver  any  oonaideration  of  the  contract, 
and  stating  that  the  contract  becune  the  property  of  the  plaintiff  bj 
purchase,  without  stating  when,  from  whom  or  upon  what  considara- 
tion,  it  was  held  that  these  defects  are  not  of  such  a  substantial  nature 
as  to  be  STailable  under  the  ground  of  demurrer  that  the  complaint  does 
not  state  &ots  sufBcient  to  constitute  a  cause  of  action,  but  that  the 
remedy  is  by  motion  to  make  the  &ulty  pleading  more  definite  under 
sec.  160  of  the  Code.  That  proceeding  has  taken  the  place  of  de- 
murrers for  want  of  form. 

And  recently  by  the  New-York  Superior  Court,  at  General  Term 
(  Graham  v.  Camman,  5  Duer,  697),  it  was  held  that  such  a  demurrer 
applies  only  to  such  defects  as  would  render  the  count  bad  on  general 
demurrer  at  law  or  for  want  of  equity  in  Chancery.  That  is,  that  a 
complaint,  to  be  overthrown  by  such  a  demurrer,  must  present  defects 
so  substantial  in  their  nature  and  so  fiital  in  their  charscter  as  to 
authorize  the  court  to  say,  taking  all  the  facts  to  be  admitted,  that  they 
furnish  no  cause  of  action  whatever.  (See  also,  Richards  v  Edick,  17 
Barb.,  260.) 

'  To  Complaint  Xo.  15,  Part  III.,  ante,  p.  377,  and  see  note  on  same 
page.    The  demurrer  was  oyerruled.    (  See  note,  ante^  pp.  377,  378. ) 
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That  said  complaint  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  actioui  in  that : 

First.  The  facts  set  forth  are  insufficient  to  constitute  a 
cause  of  action  against  the  defendant's  testator  in  his  life- 
time. 

Second.  The  cause  of  action,  if  any  is  set  forth  in  said 
compldnt,  died  with  said  Wiswall,  and  did  not  continue 
and  cannot  be  maintained  against  the  defendants,  his  ex- 
ecutoiB. 

s.  &  V.  a, 

D^endanUf*  Auomeyt. 


(No.  15.) 


Special  demurrer  to  complaint^  specifying  various  grounds  of 
objection  belonging  to  d^erent  cUisses} 

SUPREME  COURT— Ulster  County. 


Edward  Mumj 

Mftrint  Sehoonmaker,  JoMph  8.  Smith  and    ^ 
Charles  Diiboia^  impleaded  with  Whitiog 
Weeks. 

The  defendantsi  Schoonmaker,  Smith  and  Dubois,  de- 
mur to  the  plaintiff's  complaint  in  this  action,  upon  the 
following  grounds,  viz : 

First.  Several  causes  of  action  have  been  improperly 
united. 

Second.  A  cause  of  action  against  Whiting  Weeks  is 
improperly  united  with  one  against  these  defendants. 

1  To  Coinplunt  No.  90,  Part  m.,  aiue,  p.  420.  Demnmr  orer- 
niled  at  Special  and  Qeneral  Tenn.  (See  note,  anle^  p.  422.) 
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Third.  The  instruments  set  forth  in  the  complaint  are 
both  specialties ;  they  are  different  instruments ;  each  ex- 
presses an  obligation  different  from  the  other ;  they  are 
not  both  signed  by  the  same  persons. 

Fourth.  The  uniting  such  causes  of  action  in  this  ao- 
tion,  the  liabilities  of  the  defendants  arising  upon  separate 
instruments,  is  improper  and  is  multifiuriousnesB. 

Fi/lh.  There  is  a  defect  of  parties  defendants ;  a  mi»- 
joinder  of  defendants;  these  defendants  are  improperly 
joined  with  Weeks ;  Weeks  is  liable  on  one  instrument, 
and  the  other  defendants  on  the  other. 

Sixth.  Such  causes  of  action  do  not  belong  to  the  same 
class. 

Seventh.  Both  causes  of  action  do  not  affect  all  the  par- 
ties to  this  action ;  they  do  not  affect  the  same  persons ; 
all  the  defendants  are  not  joint  covenantors,  nor  are  they 
all  jointly  interested ;  the  defendant  Weeks  is  liable  on 
one  instrument,  and  the  other  defendants  on  the  other. 

Eighth.  The  several  causes  of  action  are  not  separately 
stated ;  >  they  are  blended  together  in  their  statement,  as 
are  also  the  statement  of  their  breaches,  so  9g  not  to  be 
distinguishable ;  they  are  improperly  united ;  the  breaches 
are  not  distinguishable. 

SGHOONMAKER  &  KENYON, 
Auamey$/ar  SchoanmaJcer^  Smith  and  Dubois. 

'  It  has  been  *  dispated  qaestion  whether  *  demarrer  would  lie  for 
thie  omse.  (See  Pleadings,  344,  et  eeq.;  t6.,  683, 684^  and  cMee  then 
dted.)  The  better  opinion  now  seems  to  be,  that  a  demnner  will 
not  be  entertained  for  such  a  cause,  but  that  the  defect  should  be  cor- 
rected on  motion.  (See,  in  addition  to  the  cases  dted  in  PleadrngM^ 
684,  Dorman  v,  Kellam,  14  How.,  184;  Harsen  v.  Bayaud,  5  Duer, 
656 ;  Cheesebrough  v.  N.  Y.  and  Erie  Railroad  Co.,  13  How.,  558; 
Woodbury  v.  Sackrider,  2  Abbott,  402.) 
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(  No.  16. ) 

SpecicU  demiurrer  to  complaint  in  common  law  actionf  tpecir 
Jj/ing  wherein  the/acts  set/orth  are  instffficiene  to  cofiatitute 
a  cause  of  a^ion^ 

SXJPBEME  COURT. 


John  a  Gould 

agt 

The  Hndson  Rirer  Bailro«d  Companj. 


The  defendants  demur  to  the  plaintiff's  complaint,  and 
allege  the  following  as  the  gromids  or  causes  of  demurrer : 

First.  That  it  appears  by  the  complaint  that  the  Hudson 
river,  wherein  the  defendants  have  raised  and  constructed 
their  said  embankment  and  railroad  track,  is  a  public, 
navigable  stream,  wherein  the  tide  ebbs  and  flows,  and,  as 
such,  belongs  to  the  people  of  the  State  of  New -York,  and 
no  part  belongs  to  the  plaintiff;  and  that  said  embankment 
and  railroad  track  being  raised  and  constructed  wholly 
below  the  ordinary  high  water  mark  of  said  river,  no  action 
can  be  maintained  by  the  plaintiff  against  the  defendants^ 

Second.  That  it  appears  by  the  said  complaint  that  the 
said  embankment  and  railroad  track  was  raised  and  con- 
structed by  the  defendants,  under  and  by  the  authority  and 
permission  of  the  people  of  the  State  of  New -York,  derived 
from  and  given  by  two  acts  of  the  legislature  of  said  state, 
referred  to  in  said  complaint,  which  said  two  acts,  and  the 
authority  and  permission  derived  therefrom,  gave  to  the 
defendants  the  right  to  take,  use  and  occupy  the  land  under 
the  waters  of  the  Hudson  river. 

1  To  Oomplaint  No.  83,  Part  IIL,  a/nte^  p.  516.    The  demomr  iru 
held  Tilid  by  the  Court  of  Appeale.  (  Gould  v.  The  Hudson  BiTer 
Oompeny,  2  Selden,  522. ) 
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Tliat  Buch  right,  so  derivedi  is  paramoant  and  superior 
to  any  possessed  by  the  plaintiffi  either  as  riparian  owner 
or  as  a  citizen. 

That  every  right  of  the  riparian  owner  or  the  citizen  to 
the  use  of  a  navigable  tide  water  river,  for  navigation, 
fishing,  fenying  or  otherwise,  is  subordinate  and  subser- 
vient to  the  public  use  of  such  river. 

That  such  rights  of  the  riparian  owner  or  the  citizen 
reside  in  him  only  during  the  pleasure  of  the  sovereign 
will,  and  can,  at  any  time,  be  taken  from  him  by  the 
exercise  of  that  wilL 

And  that  the  people,  being  the  proprietors  of  the  river 
and  the  river's  bed,  have,  in  their  sovereign  capacity, 
through  their  legislature,  granted  to  the  defendants  the 
right  to  construct  their  said  railroad  in  the  Hudson  river ; 
which  grant,  though  it  deprive  the  riparian  owner  and  the 
citizen  of  all  use,  benefit  and  advantage  of  the  river,  for 
navigation  or  otherwise,  they,  the  people,  as  the  sovereign 
power,  could  lawfully  and  constitutionally  make,  it  being 
public  property,  thus  devoted  to  public  use. 

Third.  That  the  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

THOMAS  M.  NORTH, 

DefendaTUs*  Attorney. 
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(No.  17.) 

Special  demurrer  to  complaint  in  an  equitable  action^  specify^ 
ing  various  defects  wherein  the  pleading  is  alleged  to  be 
insuficienuy 

SUPREME  COURT. 


Frtdeiiek  Fairand 
Sftoiiiel  H.  Manhall. 


The  defendant  demurs  to  the  plaintiff's  amended  com- 
plaint in  this  action,  and  specifiesi  for  grounds  of  objection 
thereto,  the  causes  following: 

First.  That  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Second.  That  it  appears  from  said  amended  complaint 
that  the  premises,  on  which  the  excavations,  digging  and 
the  other  acts  complained  of  were  and  are  being  made 
and  done,  belong  to  the  defendant. 

Third.  That  it  is  not  alleged  that  the  excavations  and 
other  acts  complained  of  were  or  are  done  or  prosecuted 
negligently,  unskillfully,  maliciously  or  without  proper 
care. 

Fourth.  That  it  appears  from  said  amended  complaint 
that  at  the  time  of  the  purchase  by  the  plaintiff  of  his 
premises,  that  the  defendant  was,  and  had  been  prior 
thereto,  engaged  in  making  said  excavations,  and  that  the 
plaintiff  had  notice  thereof. 

Fifth.  That  it  appears  from  said  amended  complaint 
that  the  excavating,  digging  and  other  acts  complained  of, 
and  from  the  doing  of  which  it  is  sought  to  restrain  the 

'  To  OomplMnt  No.  15j  Part  IL,  ante^  p.  90.  Demurrer  enatained 
at  Special  and  General  Term,  Ferrand  v.  Marshall,  21  Barb.,  409. 
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defendant,  were  done  and  prosecuted  on  the  premiaeB  of 
the  defendant  for  a  lawful  purpoee. 

Sixth.  That  it  does  not  state  facts  sufficient  to  constitute 
a  proper  case  for  an  order  restraining  the  defendant,  as 
prayed  therein. 

SevefUh.  That  several  causes  of  action  are  improperly 

united. 

J.  C.  NEWKIRK, 

Dtfendanfs  Attorney* 


(No.  18.) 


Demurrer  totmtof  several  dtfences  in  an  answer  containing 

defensive  matter  OfUtf' 

SUPREME  COURT- 


A.  a 

Offt 

G  D. 


The  plaintiff  demurs  to  the  second  defence  set  forth  in 
the  defendant's  answer  in  this  action,  and  for  grounds  of 
demurrer  specifies  the  following : 

That  the  same  does  not  constitute  a  defence  to  said 
action.^ 

That  said  defence,  [^here  specify  briefly,  the  particular 
dtfects  of  the  answer^ 

^  Section  153  of  the  Oode,  u  now  amended,  allows  the  plaintiff 
in  all  cases  to  demur  to  an  answer,  or  one  or  more  sereral  defences, 
oontaining  new  matter,  eren  though  such  new  matter  do  not  oonsti- 
tate  a  coonteivclaim,  when  such  answer  or  defence  does  not  state  &ets 
evfficieHt  to  eonstUuU  a  defence.  (Wekh  v.  Hazelton,  14  How.,  97.) 
The  general  form  of  demurrer,  in  the  language  of  the  Code,  would,  no 
douht,  he  sufficient,  hut  it  is  usual  and  proper  to  point  out  also  the  pai^ 
ticular  defects. 
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(No.  19.) 

Speciai  demurrer  to  defensive  answer  containing  two  separate 
defences  J  in  an  action  brought  by  receiver  of  an  insurance 
company  on  a  premium  note!- 

SUPREME  COURT. 


Jiutiu  White^  reoeiyer  of  the  Union  Inaa- 
nmeo  Company 

Storm  R.  Haight 


The  plaintiff  demuis  to  the  defendant's  answer,  and  to 
each  defence  therein  stated,  for  insufficiency,  for  the 
reasons: 

First.  As  to  the  first  defence : 

Ist.  As  to  said  first  defence,  the  said  answer  contains  no 
new  matter  constituting  a  defence. 

2d.  The  said  Company  was  duly  organized,  and  had 
ample  power  to  do  buriness  and  issue  policies. 

dd.  On  the  8th  July,  1851,  an  act  passed  the  legisla- 
ture of  the  State  of  New -York,  entitled  "An  act,"  &c., 
Ac,  [stating  it."] 

That  act,  by  its  recognition  of  the  company  at  that  time 
as  a  body  corporate,  was  a  waiver  of  any  defects,  and  was 
a  confirmation  of  the  company  as  a  valid  existing  corpora- 
tion. 

4th.  That  all  the  facts  stated  in  the  defendant's  first 
defence  are  an  insufficient  answer  to  said  complaint. 

Second.  As  to  tiie  second  defence : 

1st.  That  said  answer,  as  to  said  second  and  last  defence, 
contains  no  new  matter  constituting  a  defence. 

>  See  Complaint  in  thia  case,  No.  16,  Part  m.,  and  note,  onle,  p.  381. 
Demurrer  sostained  by  Court  of  Appeels,  December  term,  1857 ;  CMe 

not  reported. 

86 


682  PRECEDENTS  OF  PLEADINGS. 

S<L  That  the  defendant's  note  in  action  ia  subject  to  be 

assessed  to  pay  the  losses  in  the  cash  department,  so  called. 

Sdi  That  all  the  facts  stated  in  the  defendant's  second 

and  last  defence,  in  his  answer,  are  an  insufficient  answer 

to  said  complaint. 

HENRY  R.  MYaATT, 

PlaitUijSTs  Attorney* 


(  No.  20. ) 


Demurrer  to  counter^clainh  interpoeed  in  an  action  to  recover 

renti- 

SUPERIOR  COURT— Cnr  op  New-Yokk. 


Geoige  Dl  Phelps 
OoUli«b  Ki«Ml«. 


The  plaintiff  demurs  to  the  answer  of  the  defendant  in 
this  action,  and,  for  grounds  of  demurrer,  specifies : 

That  said  answer  does  not  constitute  any  counter-claim 
or  defence  to  said  action. 

That  said  answer  shows  no  eviction  of  the  said  defen- 
dant, from  said  premises,  by  the  plaintiff. 

That  it  sets  forth  no  breach  of  the  contract  of  hiring  or 
lease,  and  no  cause  of  action  arising  on  contract  or  con- 
nected with  the  subject  of  the  action. 

>  To  Answer  No.  60,  Part  IV.,  anOt^  p.  642. 

The  Code  prescribes  no  mle  by  which  to  detennine  the  Buffidency 
of  sn  anewer  oontainhig  acoanter-daun,  except  that  it  must  atate  ftcta 
•offident  to  conatitate  a  good  canae  of  action,  in  iaTor  <tf  the  defen- 
dant and  agunat  the  plaintifi;  and  that  it  be  one  of  the  serenl  caoaes 


DEMUBREB8.  683 


(No.  21.) 

Demurrer  to  a  reply  of  set-^ff  to  a  zet-off  in  the  antioer^ 
SUPREME  COURT. 


ThomM  White 
Daiii«l  Lveey. 


The  defendant  demuis  to  the  plaintiff's  reply  in  this 
action,  and,  for  ground  of  demurrer,  specifies : 
That  said  reply  is  insufficient.* 

of  action  defined  by  §  150  of  the  Code;  held,  therefore,  that  an  an- 
swer, containing  a  oonnter-dalm,  is  not  demurrable,  on  the  ground  that 
it  is  not  an  answer  to  the  whole  of  the  plaintiff's  cause  of  action. 
(  Allen  9.  Haskins,  5  Duer,  332.  ) 

The  following  is  the  demurrer  on  which  this  decision  is  rendered : 

"  The  plaintiff  demurs  to  the  defendant's  answer  in  this  cause,  for 
insufficiency,  and  states  the  following  grounds  of  demurrer: 

"  First.  That  the  said  answer  is  pleaded  in  bar  of  the  whole  of  the 
plaintiff's  oomplunt,  but  alleges  Ucta  in  bar  of  only  part  of  the  cause 
of  action  set  forth  in  that  complaint. 

"  Second.  That  the  said  answer  does  not  deny  any  material  allega- 
tion of  the  complaint)  nor  does  it  set  up  new  matter  in  bar  thereof. 

^  7%ird.  That  the  said  answer  does  not  state  hcfM  sufficient  to  con- 
stitute a  defence  or  deny  the  plaintiff's  cause  of  action." 

'  The  demurrer  is  to  Reply  No.  3,  ante,  p.  663.  See,  also,  answer 
in  same  c^se.  No.  59,  Part  lY.,  aniej  p.  642. 

*  By  section  155  of  the  Code,  "  If  a  reply  of  the  plaintiff  to  any 
defence  set  up  by  the  answer  of  the  defendant  be  inefficient^  the  de- 
fendant may  demur  thereto  and  shall  etale  the  grounds  thereof P  It 
was  held  at  C^eral  Term,  in  White,  Beceiyer,  &c,  v.  Joy  (11  How.t 
36),  that  the  demurrer  to  the  reply  may  be  generally  for  insufficiency, 
without  pointing  out  on  what  particular  grounds  the  reply  ahall  be 
deemed  insuffident.  The  judgment  of  the  Supreme  Oourt  in  Uiat  case 
wfts  rerersed  by  the  Oourt  of  Appeals  (3  Keman,  83),  but  it  does 
not  appear  from  the  preyaiUng  opinion,  deliyered  by  Dbmio,  J.,  whether 
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That  it  contains  a  set-off,  or  equitable  defence,  to  the 
set-off  contained  in  the  answer  in  this  action. 

That  it  is  inconsistent  with  and  a  departure  from  the 
plaintiff's  complaint.^ 

this  doctrins  is  spprored  or  not.  In  the  opinion  of  Mibyin,  J.,  in 
the  8sme  cue,  it  is  directly  disapprored  (ibid.,  p.  90),  who  saye: 
*'  As  no  groandfl  of  demomr  were  stated,  showing  wherein  the  reply 
was  inrafflcient,  the  plaintiff  had  the  right  to  require  the  demurrer  to 
be  made  more  definite  $  or,  perhaps,  he  could  haTe  mored  to  strike 
it  out  upon  the  ground  that  it  did  not  conform  to  the  requirements  of 
the  Code."  Whether  absolutely  required  or  not,  it  is  certainly  best^ 
in  all  cases,  to  point  out  briefly  in  the  demurrer  the  g^unds  of  the 
alleged  insufficiency  of  the  reply. 

^  A  reply  to  a  counter-chum,  by  the  Code  (sec.  153),  may  set  up 
^'  any  new  matter,  not  tncofuisterU  vnih  the  complainty  con»titutvng  a 
defence  to  tuch  new  nuttier  in  the  atwioer."  It  has  been  a  question 
whether  a  reply  which  is  inconsistent  with,  that  is,  which  is  a  depar- 
ture fimn,  the  complaint,  may  be  reached  by  demurrer.  The  subject 
is  consideitd  in  the  Treatiee  on  Pleading^  (pp.  635-^37),  and  the 
conclusion  there  arrived  at  is  that  such  a  reply  may  be  either  demurred 
to  as  intu0teient,  or  be  reached  by  a  motion  to  strike  out.  Since  then 
the  same  subject  has  been  considered  in  the  Court  of  Appeals  (White 
V.  Joy,  3  Keman,  83),  and  the  opinion  expressed  by  Marvin,  J., 
that  the  Code  does  not  authorise  a  demurrer  to  a  reply  alleging  ^  new 
matter  inconsistent  with  the  complaint."  This  opinion,  however,  can 
scarcely  be  regarded  as  an  adjudication  of  the  court  upon  the  point  in 
question,  inasmuch  as  the  prevailing  opinion,  in  which  the  ^t  of  the 
court  concurred,  was  delivered  by  Dbnio,  J.,  who  considered  the 
reply  in  the  case  as  supporting  the  complaint,  and  not  a  departure^ 
and  overruled  the  demurrer  on  that  ground.  The  actual  decision  of 
the  court,  therefore,  would  seem  to  imply  that  the  demurrer  vras  con- 
sidered as  raising  the  question,  and  was  overruled,  not  because  im- 
properly pleaded,  but  because  the  matter  demurred  to  was  in  itself 
sufficient. 

The  Special  Term  decision  of  Stewart  v.  Travis  and  others  (10 
How.,  148)  holds  that  a  defendant's  remedy,  in  case  of  a  reply  of  set- 
off to  an  answer  of  set-off,  is  by  demurrer,  and  not  by  motion  to 
strike  out 
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ABATEMENT: 

answer  of  another  action  pending  for  the  same  caose, 547 

non-Joinder  of  a  party  defendant 548 

non-joinder  of  a  party  plaintiff, 549 

that  plaintiff  ifl  amamed  woman,. 550 

cannot  be  united  with  matter  in  bar  in  same  answer, 547 

ACCOUNT : 

complaints  containing  prayer  for  accounting  in  ix\Junction  cases, 

90,  108 

in  trust  cases  and  on  behalf  of  creditors, 175,  181,  190,  194 

in  partnership  cases 218,  221,  228,  280 

to  ascertain  amount  of  lien  in  action  to  determine  Uen  and  sell 

goods, 802 

same  in  action  for  delirery  of  goods, 805 

in  action  to  dissolre  incorporated  company 818 

complaint  for,  by  legatees,  against  personal  representatiree  and 

residuary  legatees, 885 

complaint  for,  against  the  executor  of  a  trustee  in  relation  to  sale 

of  lands  held  in  a  flduoiaty  capacity, 822 

for  account  <tf  rents  and  profits  in  an  action  to  compel  heirs-at- 

law  of  deceased  grantor  to  conrey  an  equitable  title  to  plaintiff,  881 
complaints  on  account  for  goods  sold,  and  money  demands  gene- 
rally,    428-488 

(  8m  bbspiotiys  titles,  Goods  Sold,  ^.,  ^. ) 

for  a  general  balance  of  an  account, 481 

for  several  different  kinds  of  money  demands,  accruing  in  diflbr- 
ent  righto, 486 

ACCIDENT : 

complaint  in  case  of  moneys  accidentally  distributed, 68 

where  trustee  has  died,  and,  by  accident,  omitted  to  execute 

trust, 55 

to  compel  delirery  of  a  deed,  preTented  by  accidental  death  of 

grantor, 57 

to  compel  execution  of  trust  power  not  executed  by  accident,  . .  62 

ADMISSION : 

in  an  answer  unnecessary, 29 


686  INDEX. 

Paqh. 

ADMINI8TRAT0B  (^S^  Ezbcutobs  akd  ADMnxsTSATOBs}. 

ADMIRALTT : 

libel,  M  jMraofMMi, 21 

libel,  tf»  TAM, 24 

ftDBwer  to  libel,  v%  ptrttmamy 88 

pleading  in,  analogous  to  Code, 28 

separate  articles  in  libel, ^ 2fi4 

AGENT : 

complaint  by,  for  breach  of  contract  to  oonrey  lands, 4M 

ALTERNATIVE  RELIEF : 

prayer  for,  in  complaint  for  specific  performance, 78 

same,  in  complaint  against  vendor  and  subsequent  purchaser, ...     74 

same,  in  complaint  against  executors  and  trustees, 192 

same,  in  complaint  against  insurance  company,  on  contract  to 

insure 828 

complaint  may  be  framed  to  ask  judgment  in  ^ectment  or  for 

diunages, 529 

ANSWER : 

to  bUl  in  equity, 29 

to  complaint  under  the  Code,  in  paragraphs, 41 

denial  to  complaint, 580,-547 

(  &0  DbKIAIiS — GaSBRilL  AHD  BPBCXPIC.  ) 

in  abatement  of  the  action, 547,^50 

(  Su  Abatekbvt.  ) 
defensiye  answers, 550,- 

(i^MYABIOUS  0UBJBOT8  ABD   TITLES). 

what  separate  answers  may  be  Joined,  and  requisites  of, 552 

separate  answers  to  seversJ  causes  of  action, 559 

same,  by  indorserof  promissory  note,  usury,  d&c, 574 

equitabledefence  to  legal  cause  of  action, 604 

«       same,  by  way  of  counter-claim,   654 

answer  of*title  in  justices'  court, 604 

answer  in  equitable  actions, 618-686 

in  cases  for  the  construction  of  wills 682,  684,  686 

answers  by  way  of  oounter-claim, 638-658 

(  S^  Couhtbb-Claxm.  ) 
supplemental  answer ;  demand  merged  by  a  judgment  rendered 

against  defendant's  co-indorser  on  note, 659 

repUesto, 661-667 

(  8e$  Rbplibb.) 
demurrers  to, 668-682 

(  8u  Dbkubbbbs.  ) 

ARBITRATION  AND  AWARD: 

complaint  on, 446 

answer  of, 571 

ASSIGNEE: 

complaint,  by  assignee  of  claim,  for  non-delivery  of  goods, 868 

by  assignee  of  claim  against  inn-keeper  for  lost  money, 865 

what  cfiiims  may  be  assigned, 865 

complaint,  by  assignee,  of  demand  on  fire  insurance  policy,  ....  450 
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ASSIGNEE  (  Continaed  ) : 

by  assignee  in  trnst,  for  benefit  of  creditors,  on  fire  insurance 

policy,    898 

for  bills  of  goods  assigned  to  plaintiff, 484,  485 

"  duly  assij^ied,"  sufBcient  allegation  in  complaint, 451 

ASSIGNMENT  (,8ee  Tbustb  ash  Abbiokmbhtb). 

ASSAULT  AND  BATTEBT 

{^See  TaiBPJLss  to  Pkebovb  avd  Pbopxett). 

AUDITA  QUEKBLA, 

complaint  in  nature  of,  praying  the  discharge  of  a  paid  Judg- 
ment, injunction,  &c., 846 

when  such  an  action  may  be  sustained, 846 

BANKING  COBPOBATION : 

complaint  for  dissolution  of, ! 809 

by  bank,  in  the  name  of  its  president,  on  bill  of  exchange, 869 

by  bank,  in  its  corporate  name,  on  promissory  note, 870 

when  need  not  idlege  its  corporate  existence, 870 

may  sue  and  be  sued  by  corporate  name  or  in  name  of  its  presi- 
dent,    869,  870,  878 

against  a  bank,  by  the  name  of  its  president,  for  refusal  to  pay 

dividend  on  stock, 878 

against  a  bank,  by  one  or  more  of  numerous  subscribeni  to  a 
common  ftmd  deposited,  which  bank  reAises  to.  pay, 408 

BANKBUPT  ACT : 

answer,  dischargeunder,  in  action  on  judgment, 668 

BILLS,  BONDS  AND  NOTES : 

complaints  on,  under  section  162  of  the  Code, 864-867 

what  complaints,  in  such  cases,  must  contain,' 868 

complaint  agunst  maker  and  indorser  of  note, 869 

what  arerments  necessary  in, 869-860 

complaint  against  first  and  third  indorser  of  note, 416 

on  bank  check  drawn  by  firm  and  indorsed  to  plaintiff, 861 

by  copartnership  firm,  against  another  Ann,  on  a  draft,  accepted 

and  paid  by  plaintiA, 862 

by  bank,  against  drawer,  acceptor  and  indorser  of  bill, 869 

same,  against  Joint  indorsers,  on  promissory  note, 870 

by  administrator,  on  promissory  note  indorsed  to  intestate,. .....  874 

on  a  joint  and  sevefhl  sealed  note,  against  suniTor  and  represen- 

tatives  of  deceased  nuiker, 417 

in  what  cases  representatiyes  of  deceased  maker  may  be  Joined 

with  surriyor, 417-419 

compkdnt  against  two  of  three  makers  of  a  joint  and  sereral 

bond, 418 

answer,  by  indorser,  that  note  was  indorsed  for  maker's  accom- 
modation, in  payment  of  precedent  debt^  and  for  usurious  con- 
sideration,    674 

that  maker  or  indorser  was  agent,  without  authority, 676 


>  SIsoe  the  note  on  page  SU  wu  pat  to  press,  the  omo  of  Prlndle  «.  Osrattian 
thereiii  referred  to,  hse  been  reported  1  Smith  (U  N.  T.  Bep.),  p.  411. 
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CARBIEB: 

complaint,  for  breach  of  contract  of  common  currier,  for  Talne  of 
gooda  loat,  with  damagea, 454 

aame,  for  loia  of  goods,  and  benefit  of  inanrance  upon  them, ....  457 

against  railroad  company,  as  carrier,  for  damages  by  reason  of 

fallnre  to  cany  witn  safety  and  diligence, 519,  628 

(5m  Railroad  Compavt.^ 

answer,  in  action  by,  denial,  with  defence  inat  loss  was  caused 
by  inevitable  accident, ^ 664 

same,  with  defence  of  special  contract,  by  which  plaintiff  as- 
sumed risk  of  i^)n^y, 557 

same,  separate  answers  to  several  causes  of  action,  judgment  re- 
covered, and  denial  of  negligence, 569 

CHECK  (Se$  Bills,  Bovna  Airn  Notis). 

CLAIM  AND  DELIYERT  OF  PERSONAL  PROPERTT: 

complaint  by  aheriff,  against  auctioneer,  for  delivery  of  goods, 
and  for  an  accounting,  to  ascertain  amount  of  lien,  praying 

ii\}nncUon  and  receiver, 805 

to  recover  possession  of  personal  [Nroperty,  with  damages, 498 

answer  to  same, 608 

demand  and  reftual,  when  must  be  alleged,  and  oomi^aint,  what 
must  contain, 498-494 

CLOUD  UPON  TITLE : 

oomplidnt  to  remove,  and  for  injunction 117 

in  what  cases  equity  will  interfere  to  remove  doud  upon  title,*  121-124 

COMMON  COUNTS  (See  MoititPaid,  ^.,  Labob  aitd  SBsyicBa, 

Goods  Sold  avd  Dblitbbbd). 

COBfMITTEE  (  Ai0  RBcarvBB,  Committbb,  Slc), 

COliMISBIONERS  OF  HIGHWATS  ( /5^  Public  OFncBBs  ). 

COMPLAmT: 

bill  of,  in  equity, 1 

must  contain  only  a  single  statement  to  a  single  caiae  of  ac- 
tion,    18,  20 

commencement  of, .\ 48 

in  actions  demanding  equitable  relief, 47-854 

(  Sm  YABIOUa  8I7BJBCT8  AKD  TtTLBS.  ) 

in  common  law  actions ^ 854-^580 

(  Sm  VABIODS  8UBJB0TS  ABD  TTTLBS.  ) 

CONTRACT  (S00  Bills,  Bovds  abd  Notbs;  Wabbabtt,  &c.)  : 

complaint  for  breach  of,  to  convey  lands  by  agent  for  the  benefit 
of  his  principal, 406 

on  written  contract  and  guaranty  a^lnst  contractors  and  guaran- 
tors jointly, 420 

for  breach  of  contract  for  sale  of  railroad  stock 444 

answer  to  the  same 558 

^  Binoa  th«  note  oommenoinff  on  pmm  121  wm  printed,  tiie  Oonii  of  Appeele  has 
rererMd  the  deoUlon  of  the  Cfenenu  Teim,  in  the  oaae  referred  to  in  the  AOte*  end 
•finned  that  of  the  Bpeotel  Term. 
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CONTRACT  {  Continued  ) : 

complaint  for  sale  of  real  property  and  flztores,  Talne  determined 

by  award, 446 

on  guaranty, 448 

on  contract  of  common  carrier, 464 

(  8$e  Carries.  ) 

for  breach  of  contract  to  marry, 469 

on  new  promise,  debt  barred  by  statute, 400 

complaint,  on  contract  for  sale  of  land,  to  recover  back  money 
paid  under  fraudulent  or  mistaken  representations  as  to  quantity 

of  land, 166 

answer  to  same, 618 

(  809  YARIOUS  TITLBB  AKB  SVBJIOTB,  SUCH  L%  SPICIFIC  PlRFOR- 

KAlfOB,   iNJUirCTIOlIB,  &C.) 

COBPOBATION    {8$$  Baxtkiito  Corporations;  Issubavok  Cox- 

paut;  Joivt  Stock  Associatiovh)  : 
complaint  to  dissolye  company  assuming  to  exercise  corporate 

powers, 511 

to  disBolye  incorporated  company,  praying  an  accounting,  &^.,  by 

a  stockholder  in  behalf  of  himself  and  iJl  others, 818 

by  creditor  of  corporation  that  has  been  insolvent  more  than  a 

year,  to  charge  the  directors  individually, 840 

against  municipal  corporation,  for  damages  caused  by  negligence 

in  constructing  a  drain, 476 

CBBDITOB'B  BUIT : 

complaint  in,  to  reach  interest  of  Judgment  debtor  alone, 168 

in  what  cases  creditor's  suit  will  lie, 169 

by  receiver,  to  set  aside  fraudulent  assignment, 164 

same  by  Judgment  creditor  against  assignor  and  assignee, 171 

CBEDITOBS : 

when  should  all  be  parties  in  suit  to  set  aside  assignment, 176 

CONCLUSION  OP  LAW : 

reference  of,  in  pleaShig  to  the  court,  superfluous, 42 

averment  of  legal  duty  immaterial  and  superfluous, 44  ,  478 

examples  of,  in  complaint, . .  181,  210,  211,  266,  267,  268,  812,  606 
that  plaintiff  is  ''  the  lawAil  holder  and  owner  "  of  a  note,  Ac., 

mere  conclusion  of  law,  and  unnecessary, 869 

and  insufficient  to  show  plaintiff's  title  to  sue, 864 

CONDITIONS  PBBCBDBNT : 

pleading  performance  of, 441 

complaint  on  policy  of  marine  insurance,  performance  of  condition 
precedent  plMded  iU) 441 

CONVBBSION  OP  PBBSONAL  PBOPBBTT  {8m  Trrspam  to  tu 

Persoit  avd  Propbrtt): 
complaints  for, 491,  492 

COUNTEB-CLAIM : 

answer  of  set-off,  by  executors,  to  complaint  for  work  and  labor,  688 

reply  to  same, 662 

set-off,  improperly  pleaded,  as  counter-claim 689 

87 


• 
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Paqs. 
COUNTER-CLAIM  (  Cootinaed  } : 

w(-off  agaiost  assignor  is  no  coonter-clatm,  and  requires  no  reply,  640 

answer,  by  way  of  counter-claim,  rent  due  from  plaintiff, 641 

reply  to  same, 668 

counter-claim,  that  plaintiff  has  not  performed  coTenants  in  his 

lease 642 

same,  for  damages,  by  reason  of  goods  sold  not  corresponding 

with  sample, 644 

same,  that  work  done  by  plaintiff  was  done  under  a  special  con- 
tract, which  plaintiff  has  not  fulfilled, 645 

separate  counter-claim,  by  one  of  several  defendants, 649 

equitable  counter-claim,  praying  reformation  of  a  contract,  sought 
to  be  specifically  enforced,  and  offering  to  perfonn  as  cor- 
rected   661-668 

by  landlord,  admitted  to  defend  action  brought  against  his  ten- 
ant to  recover  possession,  setting  up  a  mistake  in  the  deed  of 
conveyance,  praying  that  it  be  reformed,  and  his  title  estab- 
lished,   664 

equitable  counter-claim,  in  action  to  recover  real  estate,  setting 
up  that  defendant  was  lessee  of  plaintiff's  grantor,  and,  not 
being  able  to  reader  write,  he,  by  agreement  with  plaintiff,  con- 
trary to  his  intention,  gave  up  the  remainder  of  his  lease, 
praying  to  have  agreement  delivered  up  to  be  canceled,  dtc, . .  666 

repliesto, 661-667 

(jSm  Rbplies.) 
demurrer  to, ^ 682 

(^  BBiriTBBBB.) 

DENIAL,  GENERAL  AND  SPECIFIC : 

absolute  general  denial  by  one  of  two  defendants,  answering 

separately, 680 

general  denial  of  knowledge  or  information  sufficient  to  form  a 

belief. 631 

fkcts  presumed  within  defendant's  knowledge  must  be  denied 

positively,   680 

what  sufficient  form  of, 631,  632 

qualified  general  denial, 632 

another  form  of,  in  action  to  recover  real  property, 638 

same,  where  several  facts  are  admitted, 684 

separate  denials  of  two  causes  of  action  iii  same  complaint,  ....  685 

specific  denlab, 636 

specific  and  general  denisJs,  with  affirmative  defence, 637 

denials,  positive,  and  of  knowledge  or  information  in  an  equita- 
ble action, 639 

denial  of  allegations  inconsistent  with  complaint, 648 

denials  in  various  forms  in  same  answer,  with  counter-statements 

and  explanatory  matter,  - 544 

specific  denial,  with  affirmative  defence 646 

general  denial,  with  statute  of  limitations,  payment,  &«., 650 

(  See  VARIOUS  bubjbcts  aitd  titles.  ) 
merely  puts  plaintiff  upon  his  proof,  and  no  evidence  can  be  in- 
troduced by  defendant  under, 661 

denials,  genml  and  specific,  in  replies  to  counter-claim, . . .  661-667 

(/Sm  Rbplt.  ) 

DEMURRER : 

will  not  lie  for  omitting  to  state  time  and  place, 16 

oannot  be  Joined  with  answer, 84 
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DEMUEREB  (  OonUnaed  ) : 

will  not  lie,  for  not  separately  gtatlng  canaes  of  action  that  might 

otherwise  be  joined, 488,  678 

that  ooort  has  no  jurisdiction, 669 

that  plaintiff  has  not  legal  capacity  to  sue, 669 

that  there  is  another  action  pending, 670 

for  non-joinder  of  parties  plaintiff, 671 

for  miijoinder  of  defendants,  executors  united  with  surriving 

joint  contractor, 671 

that  sereral  causes  of  action  have  been  improperly  joined, .  672-675 
that  complaint  does  not  state  &cts  sufficient  to  constitute  cause 

of  action, 878 

same,  specifying  grounds  of  objection  taken, 674 

special  demurrer,  specifying  yarious  grounds  of  objection  to  com- 
plaint, under  different  classes, 675 

special  demurrer  in  common  law  actions,  specifying  wherein 

complaint  is  insufficient, 677 

same,  in  equity  action, 679 

demurrer  to  one  of  several  defences  in  answer  containing  defsn- 

siTe  matter  onfy, ' 680 

same,  to  answer  containing  two  separate  defences, 681 

demurrer  to  counter-claim, 682 

same,  to  counter-claim,  alleging  fact  in  bar  of  part  of  answer 

only, 688 

demurrer  to  reply, 688 

In  what  cases  general  demurrer  may  be  taken  and  what  defects 
reached  by, 678-674 

DENIAL: 

that  "defendant  is  ignorant,'*  dtc,  defecUve,    80 

on  "information,"  insufficient, 40,    42 

of  legal  duty  raises  no  issue, 48 

DIVOBCE : 

complaint  for  a  limited  diroroe, 280 

for  divorce,  because  of  non-age, 282 

for  divorce,  because  of  lunacy, 285 

for  divorce,  because  of  adultery, 286 

how  adultery  must  be  alleged  in  complaint, 287 

divorce  for  adultery  and  for  cruel  and  inhuman  treatment  can- 
not be  joined, 286 

DOWEB: 

complaint  for,  asking  a  discovery  of  real  estate,  and  account  of 
rents  and  profits, 289 

EJECTMENT: 

ccHuplaint,  to  recover  possession  of  real  estate,  with  damages  for 

withholding, 496 

what  must  contain  and  how  ftamed, 495-496 

complaint  in,  to  recover  part  of  public  street,  joined  with  cause 

of  action  for  damages  for  same  entiy, 526 

answer  in,  qualified  general  denial, 588 

answer  setting  up  equitable  defence, 604 

same  defence  set  up  by  way  of  counter-claim, 654 

reply  to  same. 667 

what  eqoitalla  defonoes  maybe  pleaded, 606-606 
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BJECTMENT  (Continued): 

landlord  may  come  in  and  plead  nich  defence, 004-4106 

counter-claim,  setting  np  that  defendant  was  lessee  of  ptaintiff's 
grantor,  and,  not  being  able  to  read  or  write,  he,  by  agreement 
with  the  plaintiff,  contrary  to  his  faitention,  gave  up  the  remain- 
der of  his  lease,  praying  to  have  agreement  deliTered  np  to  be 
canceled,  A«., <^ 

XXECUTORS  AND  ADIIINIBTRATORS: 

grofert  of  letters  no  longer  necessary, ••.  21,  875 
at  complaint  most  allege  appointment  of  plaintiff  as  executor,  ftc,  876 

how  such  allegation  must  be  made, 887,  876 

complaint  by  administrator  against  next  of  kin,  to  compel  reim- 
bursement of  moneys  distributed  on  a  Judgment  subsequently 

reversed, ^ 

complaint  by  executor,  to  carry  the  trusts  of  a  will  into  execution, 

and  asking  directions  from  the  court,  &«., 185 

against  executors,  by  devisee,  to  have  trusts  carried  into  execu- 
tion,   190 

parties  defendant,  in  partition  suit,  when, 247 

against  executors,  by  devisees,  to  have  title  deeds  delivered  up,  808 
against  executor  of  one  who  acted  in  a  fiduciary  capacity,  in  sell- 
ing lands  of  plaintiff,  praying  accounting,  receiver,  dtc.,  ....  882 
by  administrators,  on  promissory  note  indorsed  to  intestate,  ....  874 

against  executors,  for  labor  performed  for  testator, 876 

answer  to  same,  counter-claim  and  set-off, 688 

by  administrator,  against  executor,  for  wrongAil  act  of  defen- 
dant's testator,  in  causing  death  of  plaintiff's  intestate, 877 

requisites  of  complaints  insuch  caaes,  ^ 877-878 

FRAUD : 

complaint  to  set  aside  fraudulent  Judgment  in  foreclosure  suit, . .  186 
to  set  aside  deed  obtained  by  fraud  and  undue  influence,  by  heirs 

of  deceased  grantor, 189 

same,  by  grantor  himself, 142 

to  set  aside  fraudulent  transfer  of  personal  property, 147 

answer,  in  a  similar  case,' 622 

complaint  to  declare  void  a  fraudulent  will,  and  restrain  defen- 
dants from  asserting  claims  under  it, 151 

prayer  in  complaint,  by  devisees  in  will,  to  set  aside  fraudulent 

deeds, 154 

complaint  by  vendee  of  land,  to  recover  back  money  paid  on 

fraudulent  representations  as  to  quantity, 156 

answer  to  same, 618 

complaint  to  set  aside  fraudulent  assignments, 164,  171 

in  an  action  under  the  Code,  on  a  Judgment,  defendant  may  set 
np,  in  defence,  that  it  was  obtained  by  fraud, 622 

GOODS  BOLD  AND  DELIVERED,  AND  BARGAINED  AND  SOLD : 

complaint  for  goods  bargained  and  sold  by  assignee 868 

for  goods  sold  and  delivered  by  firm,  in  which  there  \b  a  dormant 

partner, $68 

generally  for  goods  sold,  and  what  such  complaint  must  cc»- 

tain,   428-424 

same  for  goods  sold,  price  fixed 425 

for  several  items  of  materials,  work,  Ac, 480 

for  a  bill  of  goods,  items  not  set  forth,  and  deinaiid  assigned  to 

plaintiff, 484 
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GOODS  SOLD,  &o.  (Continued): 

Mone,  items  gtated  and  demand  assigned, 486 

for  general  balance  of  an  acconnt, 487 

for  seyeral  different  kinds  of  money  demands,  accrning  in  different 
rights 488 

GUABANTY : 

complaint  for  breach  of, 448 

(  8e9  COKTBACT.) 

answer,  statute  of  frauds  on, *. .  566 

HUSBAND  AND  WIFE  (  See  Maeribd  Wokak  ) : 

complaint  to  compel  execution  of  lien  on  wife's  separate  estate,..  298 
complaint  by,  for  ii\}ury  to  the  person  of  the  wife, 481 

HYPOTHETICAL  BXPEESSION: 

may  be  used,  examples  of, 76,  648,  601 

INFANT: 

must  appear  by  guardian, 46 

mode  of  appointment  of,  and  how  alleged  in  complaint,  47, 

190,  288 
complaint  by  infknt,  by  his  guardian,  one  of  seTeral  plaintiffii,. .  46 
by  infant  devisee  and  cn^  que  iruat,  by  his  guardian,  to  hare 

trusts  carried  into  execution, 190 

by  infant,  by  his  guardian,  for  divorce, 288 

by  guardian,  as  " trustee  of  an  express  trust, " ••••.  402 

by  infant,  by  guardian,  for  damages  caused  by  defendaiA^s  neg- 
ligence,   472 

answer  of,  by  guardian,  in  a  partition  suit, • .  • 681 

INJUNCTIONS : 

complaint  to  restrain  commission  of  waste,  and  compel  tenant  to 

put  premises  in  repair, 87 

to  restrain  excavation  of  lands,  whereby  plaintiff's  premises  are 

injured, • • 90 

to  restrain  turning  course  of  creek  on  plaintiff's  lands, •    96 

same,  alleging  defendant's  inability  to  respond  in  damages, 100 

answer  to  same,. • 626 

complaint  to  restrain  defendant,  and  compel  him  to  restore 

water-course, 108 

to  restrain  unlawful  use  of  trade  marks, • 108 

to  restrain  foreclosure  sale,  and  declare  mortgage  void, 114 

same,  and  to  remove  cloud  from  title, •  117 

same,  in  case  of  usurious  mortgage,  and  to  deliver  up  mortgage 

to  be  canceled, •••••• 122 

to  restrain  prosecution  of  vexatious  suits  under  a  void  agreement,  129 
for  injunction  order  in  aid  of  an  action  to  recover  possession  of 

personal  property, 182 

for  injunction  in  aid  of  creditor's  suit, 147,  161,  158,  164,  171 

to  restrain  defendants  from  asserting  claims  under  a  fraudulent 

and  void  win, 161 

for  injunction  on  accounting,  on  removal  of  trustee, 188 

for  injunction  in  cases  of  jMuinership, 218,  221,  228,  28(i 

for  injunction  on  accounting,  to  determine  amount  of  lien 806 

for  injunction  on  judgmoit  Uiat  has  been  satisfled ' 846 

answer  to  complaint  for,  to  restrain  diverting  watar-coune, 686 
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INSURANCE  COMPANY  : 

complaint  against,  on  agreoment  to  etSbd  insnrancei  praying  re- 
.  lief  in  the  alternaUve,  that  defendant  execute  policy  or  pay  ices,  328 

by  receiTer  of,  on  a  |9reminm  note, 881 

reqnisites  of  ccmiplaint  in  Buch  cases, 381-888 

complaint  by  trustee  under    assignment,  oa  policy  effected  on 

assigned  property, 898 

on  policy  c^  marine  insurance,  performance  of  conditions  prece- 
dent,     441 

answer  to  same, 556 

complaint  on  fire  insurance,  demand  assigned, 460 

answer  to  same, 566 

complaint  on  policy  of  insurance  of  Teasel  for  inland  nayigation,  452 

INTERPLBADEB : 

complaint  in  the  nature  of  a  bill  of, 849 

when  it  may  be  brought, 849 

what  allegations  necessaiy,  and  prayer  of, 851 

JOINDER  OF  ACTIONS : 

legal  and  equitable,  trespass  with  cause  of  action  for  an  iijunc- 

tion •. 96 

two  equitable  causes  of  action  united, 252 

diToroe  for  adultery  and  for  cruel  treatment  cannot  be  joined,  . .  286 
different  kinds  of  money  demands,  accruing  in  di^rent  rights, 

united  in  same  complaint, 486 

what  claims  may  be  so  Joined,  and  how  statement  thereof  set  forth 

in  cwplaint, 438 

complaiit  for  verbal  slander  joined  with  libel, 468 

several  causes  of  action  joined,  for  damages  against  railroad  cor- 
poration as  a  common  carrier, 528 

ejectment  to  recover  part  of  public  street,  joined  with  cause  of 

action  for  damages  for  same  entry, 5& 

demurrer  for  improper  joinder  of  causes  of  action, 672-675 

JOINDER  OF  DEFENCES: 

defendant  may  set  forth  as  many  as  he  may  have,  and  requisites 

of, 552 

admission  in  one  does  not  preclude  him  firom  relying  on  another,  567 
examples  of  several  defences  united  in  same  answer,  551,  559, 

566,  574,  600 
what  defences  may  be  joined  in  an  acUon  of  assault  and  battery, 

600-601 

in  actions  of  slander  and  libel, 607-612 

several  defences  by  way  of  counter-claim, 645 

JOINDER  OF  PARTIES  ( See  Pabtibs  ). 

JOINT  STOCK  ASSOCIATIONS  OF  MORE  THAN  SEVEN  PERSONS : 

complaint  by  president  of,  on  a  demand  for  land  sold, 892 

when  and  in  what  cases  action  may  be  brought, 892 

may  be  in  name  of  treasurer, 898 

against  an  association,  by  the  name  of  its  presidMit,  for  rent  due,  894 

JUDGMENT : 

complaint  on  a  judgment  by  leave  of  the  court, 489 

on  justice's  judgment  rendered  more  than  five  years, 488 
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PAOt. 

JUDGMENT  (Continaed): 

complaint  must  show  leave  to  sue  on  notice, 437 

mnst  follow  language  of  Code,  that  "judgment  was  duly  given 
or  made," '..*  441 

JUSTIFICATION  AND  MITIGATION : 

answer,  excuse  and  justification  for  ii^jury  to  the  person, 681 

(  8e$  NiGiiiOEirT  avd  Wbovoful  Act,  Railboad  Coicpavt,  Li- 
bel AKD  Slavdbb.) 
justification  for  taking  personal  property  undei  collector's  war- 
rant,   694 

justification  in  action  for  false  imprisonment, 698 

same,  in  assault  and  battery,  denial,  justification,  &c., 600 

same,  in  action  of  trespass  to  lands, 602 

in  libel  and  slander,  justification  and  mitigating  circumstances, 

607-617 
(  8m  Libbl  Airn  Slabdib.  ) 

LABOR  AND  SERVICES: 

complaint  for,  price  agreed  on, 426 

same,  price  not  agreed  on, '• 427 

for  several  items  of  work,  materials  and  money, 480 

for  a  general  balance  of  an  account, •  •  481 

counter-claim  in  action  for,  that  work  was  done  under  special 
contract,  whichplaintiffjias  violated, 646 

LIBEL  AND  SLANDER: 

complaint  for  verbal  slander, •  •  462 

for  a  libel, 468 

for  libel  and  slander  united,  against  a  coroner, 468 

changes  made  by  the  Code  in  pleading, 468,  466 

special  damage,  when  must  be  alleged, 464 

answer  in  slander,  denial  of  speaking  words,  justification  and 

mitigating  circumstances, • 607 

same,  justification  and  mitigating  circumstances, 610 

answer  in  libel,  defence  of  mitigating  circumstances  alone,  •  •  • . .  612 

what  answer  in  slander  must  contain, • 608-609 

when  justification  must  specify  facts  relied  on, 609 

may  be  general  when  the  slanderous  charges  are  specific, 611 

that  general  character  of  plaintiff'  is  bad,  may  be  pleaded  in  miti- 
gation, but  not  reputation  that  he  is  guilty  of  the  particular 

crime  charged,  .i. 610 

whether  matter  merely  in  mitigation  may  be  pleaded  alone,  with- 
out any  otiier  defence,  in  an  action  of  libel  or  slander, 618 

LIBQT ATION  (  See  Statvtb  or  LxmrATiOBfl  ). 

MARRUGE: 

complaint  for  breach  of  promise  of, 469 

what  allegation  not  sufilcient  in, 469 

MARRIED  WOMAN: 

complaint  to  charge  separate  property  of,  for  payment  of  her 
debts, 291 

to  obtain  satisfaction  for  husband's  debt,  out  of  property  of,  on 
which  husband  hasexpeoded  labor,  dbc.,.. ••.•......•••  ••••  294 
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Paob. 
MABBIED  WOMAN  (Cootfaraed): 

may  SUB  or  be  siied  wiUionl  next  frimd,..  • • 291 

to  charge  separate  estate  of,  the  complaint  nmst  show  that  the 
note  was  giTen  for  her  braeflt  or  the  use  of  her  separate  estate,  292 

oomplatnt,  to  compel  husband  and  wife  to  execute  a  lien  on  wife's 
separate  estate,  to  secure  money  loaned  to  purchase  it) 298 

by  husband  and  wife,  for  injury  to  wiie  by  negligence  and  mis- 
management of  railroad  company, • 481 

MISTAKE : 

• 

oonplaint  by  hsin  of  grantor,  to  have  deed  lefonned,  and  a  mis- 
take in  description  of  premises  corrected, 46 

ooaiilalnt  to  reform  written  contract  for  lease,  in  case  at  mistake,    60 

complaint  to  recorer  back  money  paid  under  mistake  as  to  quan- 
tity of  land  sold, 166 

answer  to  same, 618 

complaint  to  recorer  back  money  paid  by  mistake  by  guardian  of 
ward, 402 

defensive  answer,  setting  up  mistake  in  contract  sought  to  be  q>e- 
cifically  performed, 661 

answer  by  way  of  counter-claim,  praying  that  contract  be  re- 
formed, and  olforing  to  peiform  as  corrected, 668 

reply  to  same, 664 

counter-claim  by  landlord,  admitted  to  defend  his  tenant  in  an 
action  brought  to  recover  possession,  setting  up  mistake  in  con- 
veyance, praying  that  it  be  reformed  and  Mb  title  established,.  664 

reply  to  same, •  667 

MONET  LENT,  PAID  AND  RBCSIYSD  TO  PLAINTIFF'S  USE : 

complaint  for  money  lent, 428 

same,  for  money  had  and  received  to  plaintiff's  use,  .  •  • 429 

same,  for  money  paid  for  defendant's  use, 429 

what  complaints  in  such  cases  should  contain, 4128,  480 

complaint  for  money,  work  and  materials, 480 

for  a  general  balance  of  an  account, 481 

counter-claim  for  money  lent,  &c « 649 

MORTGAGE: 

complaint  to  restrain  sale  under,  and  declare  mortgage  void, ....  114 

same,  and  to  establish  title,  and  remove  cloud  frwn  title, 117 

same,  in  case  of  usurious  mortgage,. .  •  • 122 

to  set  aside  fraudulent  Judgment  on,  and  for  redemption  of  pre- 
mises,  186 

for  foreclosure  of  mortgage  against  mortgagor  and  subsequent 

incumbrancers, 249 

for  foreclosure  of  two  mortgages  on  same  promisee,  praying  con- 
ditionally a  judgment  against  assignor  of  first  mortgage  on  his 

covenant  that  a  specified  amount  was  due, 262 

for  foreclosure,  alleging  a  prior  mortgage  held  by  two  defendants 
to  be  fraudulent  and  void,  and  setting  up  a  covenant  by  another 
defendant  that  the  lien  of  another  prior  mortgage  and  judg- 
ment should  be  subsequent  to  Hen  of  plaintiff's  mortgage,. . . .  268 
to  compel  assignment  to  plaintiff  for  foreclosure  of  a  bond  and 
mortgage,  to  which  he  was  equitably  entitled,  or  to  compel 

mortgagor  to  pay  the  amount  due  and  cancel  mortgage, 264 

by  heir-at-law,  for  redemption  of  mortg  premises, 270 

by  junior  judginent  creditor,  not  made  a  party  to  a  bill  of  fore- 
closure, to  redeem  premises  sold  under  decree, 272 
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Paob. 
NEGLIGENOB  AND  WRONGFUL  ACT : 

oomplalnt  for  .causing  death  of  plaintiff's  tastator  or  intestate  by 

wrongfiil  act, 877,  601 

requisites  of  complaints  in  snch  cases,   ...«.• 878-879 

complaint  for  negligence  in  keeping  an  insecure  privy,  whereby 

a  servant  of  defendant,  foiling  in,  was  iqfnred, 472 

against  mnnicipal  corporation  for  negligence  in  ooxutmcting  a 

drain  in  public  street, • 476 

same,  for  allowing  ditch  to  remain  open, ..••  ••..  677 

notice  to  defendant  of  neglect  must  be  shown, 420 

oomplaint  for  injury  to  plaintiff's  person  by  negligence  of  defen- 
dant,  478 

answer  to  same, 681 

complaint  for  injury  to  wife  by  negligence  and  mismanagement  of 

railroad  company, 481 

for  damages  caused  by  negligenoe  and  want  of  skill  of  physician,  486 
against  railroad  company   for  damages   occasioned   by  negli- 
gence,    608^14 

(  iSM  BAILBOAD  COKPi.VT.') 

answer  by  municipal  corporation,  that  the  negligenoe  fhiir|pd  was 
that  of  defendant's  contractor,  exercising  an  independent  em- 
ployment ;  also  that  ii\}ury  was  caused  by  plaintiff's  negligence,  677 

PABTIES : 

complaint  where  parties,  who  should  have  been  plaintifih,  reftise 

to  Join  and  are  made  defendants, 129 

in  action  to  set  aside  assignment,  who  should  be  parties,  ...••••  171 

in  action  to  establish  and  carry  out  assignment,. 176 

where  question  is  one  of  a  common  or  general  interest, •  •  176 

to  action  for  construction  of  will, 198 

executors,  when  proper  parties  in  partition  suit, 247 

complaints  by  one  or  more  persons,  on  behalf  of  tiiemselres  and 

all  others  similarly  situated 176,  818,  886 

rule  as  to  parties,  when  numerous,  or  the  question  is  one  of  a 

common  or  general  interest, 818,  886 

dormant  partner  must  be  joined  as  plaintiff, 868 

complaint  by  one  or  more  of  numerous  subscribers  to  a  common 

Amd  deposited  in  bank,  which  the  bank  reftises  to  pay, 408 

cases  in  which  actions  of  this  kind  may  be  brought, 408-409 

complaint  in  similar  case  by  sereral  heirs,  on  a  ooTenant  of  war- 
ranty,   411 

in  what  cases  one  or  more  defendants  may  defend  for  the  rest, .  •  414 

rule  as  to  parties  seTerally  liable  on  same  Instmment, 417-420 

contractor  and  guarantor  sued  jointly, 422 

answer  where  defendants  are  numerous,  one  or  more  for  the  rest,  680 

PAETITION : 

complaint  for  partition  of  lands  devised  by  will,  and  construction 

of  will, 208 

for  partition  by  one  tenant  in  common  against  hii  co-tenant, ....  288 
same,  by  one  claiming  under  sheriff's  deed,  against  widow  and 

heirs  of  deceased  owner, 286 

same,  by  two  plaintifib  claiming  under  will,  Ac,  against  heirs  and 

owners  unknown,  and  asking  to  have  their  shares  set-off  In 

conunon, 241 

answer  to  same, • 680 

who  are  proper  parties  in  a  partition  suit, 288,  288 

what  clauns  and  rights  may  be  set  up  In  complaint, 288-289 

answer  of  inftmts  in,  by  their  guardian,. ••••  681 

88 


698  INDEX. 

Pao«. 

PARTNERS  AND  PARTNERSHIP: 

oomplaiiit  for  diaaoliiUon  of  ptftnenihip  by  one  of  tt)ne  partii«n, 
praying  for  an  aocoanting»  iijiinctioDy  dtc, 218 

for  aooonnt  of  partnenliip  dealing,  alter  diaaolation  praying  in- 
jimction,  dMs,, • • 221 

lamei  and  for  reoeireri  by  adminiBtratrix  of  deoeaaed  partner, 
against  BorriTor,. • • 223 

to  diMolTe  a  copartnerahip  or  Joint  ownership  in  a  freighting 
Teeeel,  praying  aooonnting  and  sale  of  Joint  property,  reoeiTer, 
Ac, 280 

complaint  by  one  firm  against  another  on  a  draft, 862 

by  Arm  in  which  there  is  a  dormant  partner,  for  goods  sold,  ....  868 

PATMSNT : 

made  to  plaintiff,  nbt  necessary  to  be  set  forth  in  complaint, ....  898 

answer  of^ 660 

defence  of,  must  be  pleaded, 661 

reply  of,  to  connter>claim, 664 

PBNALTl* 

complaint  on  statute  penalty, 448 

statute  forms  in  action  for,  not  abrogated  by  Code, 444 

PEOPLE : 

complaint  by  Attomey-Oeneral,  in  name  of,  against  a  company 
assuming  to  exercise  corporate  powers, 811 

by  people,  against  a  person  unlawfully  exercising  duties  of  public 
office, 816 

by  people,  as  "trustee  of  express  trust, "  on  sn  administration 
bond, 406 

PLEDGE: 

complaint  to  have  pledged  goods  re-dellTered, 800 

for  sale  of  goods  pledg^,  or  on  which  plaintiff  has  a  lien,  i^ay- 
ing  an  accounting 802 

PUBLIC  OFFICE  AND  OFFICER: 

complaint  against  person  unlawftiHy  exercteing  duties  of, 816 

by  commissioners  of  highways  for  damages  to  highway, 896 

in  what  cases  may  sue  and  how  described  in  complaint 896-896 

prayer  in  complaint  by  commissioners  of  highway,  for  injunction 
against  railroad  company  to  restrain  it  fhun  di^^;^  ^  highway,  898 

RAILROAD  COMPANT: 

complaint  against,  to  remove  track  in  city, 26 

prayer  for  ijqjunction  to  restrain  laying  track  in  city, 136 

for  specific  performance  of  covenants  hi  a  deed  to  construct  cross- 

inga,  Ac 78 

to  compel  performance  of  legal  obligation  to  construct  bridge, 

crossmgs,  &c.,  arising  from  statute, • 81 

for  damages  against,  for  injury  to  highway, 896 

for  {injunction  to  prevent  ii\jury  to  highway, 898 

for  damages  against,  by  husband  and  wife,  for  injury  to  the  wife's 

person, 481 

for  damages  occasioned  by  its  neglect  to  erect  and  m^int-^fa  gniu 

able  fences  and  cattle-guards, ,,,,  497 

for  wrongAilly  Meeting  a  passenger  from  its  cars, 498 
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Paqi. 
BAILBOAD  COMPANY  (  Ooniinued  ) : 

answer  to  same, ^ 686 

complaint  for  negligenUy  caniiing  the  death  of  the  plaintiff's  in- 
testate,   601 

for  negligently  injuring  the  person  of  one  lawfully  traveling  on^*-^'* 

the  highway, 608 

answer  to  same, 682 

complaint  for  negligently  injuring  the  person  of  a  passenger 604 

answer  to  same,  denial  and  injury  caus^  by  plaintiff^s  negligence,  686 
complaint  against,  for  negligence,  alleging  incompetency  of  engi- 
neer, to  the  knowledge  of  the  company, 606 

for  iivjury  to  servant  in  its  employ,  caused  by  the  negligence  of 

another  servant « 600 

how  far  company  is  liable  in  such  cases, 609-610 

complaint  for  negligence  of  company's  agents,  in  charge  of  a 

ferry  boat  running  into  canal  boat 612 

for  carelessly  running  into  an  omnibus  on  a  public  street, 614 

for  damages  caused  by  raising  an  embankment  in  front  of  plain- 
tiff's premises,  between  high  and  low  water  mark, 616 

for  damages  by  reason  of  failure  to  carry  live  stock  with  reason- 
able diligence, 619 

for  similar  damages,  uniting  several  causes  of  action, 628 

for  ejectment  to  recover  part  of  public  street,  and  for  consequen- 
tial damages, 626 

answer,  by  company,  qualified  general  denial, 682 

answer,  justifying  entry  on  lan£,  under  statutory  proceedings,  to 

acquire  title, 687 

same.  Justifying  entering  on  public  street  under  authority  of 
common  council  and  corporate  powers,  of  company, 690 

BECEIYEB,  COMMITTEE,  GUABDIAN: 

complaint  by,  must  show  appointment  of, 888,  889,  891,  404 

complaint  praying  appointment  of  receiver, 182,  147,  168,  188 

complaint  by  receiver,  to  set  aside  assignment  as  fraudulent, .  • . .  164 

complaint  must  show  appointment  of  receiver,  &c., 166 

complaint  praying  receiver  in  partnership  cases, 228,  280 

same,  in  action  to  dissolve  an  incorporated  company, 818 

same,  in  action  against  executor  of  one  acting  in  a  fiduciary  car 

pacity,  in  regard  to  sales  of  land  of  plaintiff, 822 

complaint  by  receiver  of  insurance  company,  on  premium  note,..  881 
by  committee  of  lunatic  for  labor  of  lunatic,  no  price  agreed  on,  889 
by  general  guardian  of  in&nt,  to  recover  back  money  paid  by 

mistake, 402 

BECOUPMENT  (  See  CoinrTBB-CLAni }. 

BELEASE : 

answer  of,  as  part  of  demand, • . .  • 672 

BEPLY: 

to  counter-claim ;  general  denial 661 

same,  specific  denSd, 662 

reply  of  set-off  to  defendant's  answer  of  set-off, 668 

to  two  separate  counter-claims  in  same  answer,  payment  as  to  the 

first  and  usury  as  to  the  second, 

specific  denials  and  counter-statements  to  an  answer  by  way  of 
counter-claim,  which  sets  up  a  mistake,  and  seeks  to  reform  a 
contract,.  • 0^ 666 


700  QTDEX. 

Paob. 
BEPLT  (Oontinued  ) : 

to  oounter-dafan,  hj  landlord  admitted  to  defend  his  tenant,. . . .  667 

(  Sm  Mibtajki.) 

demnrrer  to  reply, • 688 

what  reply  may  contain,  and  when  may  he  demurred  to, ...  •  683-684 

8ETTLBMENT  AFTER  SUIT  BROUGHT: 

answer  of,  to  complaint  on  contract,.  •• 666 

8BT-0FF  (  S$$  GomrTBB-OLAix  ). 

SLANDER  (  $$«  LiBBL  Abd  Si.avx>bb)  : 

complaints  in, • 462,-468 

answers  in, ••  607,-610 

SPECIFIC  PERFORMANCE: 

cOTipIaint  to  reform  contract  in  case  of  mistalce,  and  enforce  it 

specifically  as  reformed, 60 

complaint  by  vendor  against  vendee,  of  agreement  for  sale  of 

lands, 66 

same,  against  vendor  who  has  received  part  of  purchase  money, 

and  delivered  possession, • 69 

same,  with  prayer  for  alternative  reUef, 71 

answer  to  same,  setting  up  excuse  for  non-performance 620 

complaint  for,  against  vendor  and  subsequent  purchaser  with 

notice  of  plaintiff  *8  rights  under  prior  contract 74 

of  same,  by  lessee  against  lessor  of  contract  for  lease, 76 

same,  against  railroad  company,  of  covenants  in  a  deed  to  con- 
struct crossings,  &c., •...• 78 

to  compel  performance  of  legal  obligation  arising  from  statute, .    81 
to  compel  heirs-at-law  and  their  grantees  with  notice  of  plaintiff's 
equity  to  convey  to  plaintiff  certain  real  estate  sold  by  ancestor 

of  heirs  to  plaintiff,  praying  an  account  of  rents,  &c., 881 

answer  by  way  of  equitable  defence,  to  action  for,  and  also  coun- 
ter-claim, setting  up  mistake  in  contract,  and  praying  that  it 
be  corrected, ; 661,  668 

STATUTE  OF  LIMITATIONS : 

complaint  on  debts  barred  by,  but  revived  by  a  new  promise, . . .  460 
action  should  be  on  the  new  promise,  and  not  on  the  old  debt,  460-461 

new  promise  should  be  alleged,  to  be  in  writing, 461 

answer  of  statute  of  limitations, 660 

8UPPLEBIENTAL  COBfPLAINT : 

making  additional  party  defendant, 862 

when  allowable  and  necessary, 862 

SUPPLEMENTAL  ANSWER : 

by  one  of  two  Joint  indorsers  alleging  judgment  entered  against 
his  co-indorsers,  and  demand  thereby  become  merged, 660 

TENDER : 

answer  of,  before  suit  brought,  to  part  of  demand, 672 

must  be  pleaded, • 678 

whflD  money  must  be  paid  into  court,  and  how  pleaded,. . . .  662-^68 


IKBEX.  701 

Paqb 
TRADE  MARKS: 

eompfadnt  for  iqjimotlon  to  restrain  nnlawftd  use  of, 106 

TRESPASS  TO  THE  PERSON  AND  PROPERTY: 

ocHoplaint  for  trespaas  to  the  person,  assault  an4  battery, 486 

answer  to  same,  denial,  justification,  &«., 600 

complaint  for  lUse  imprisonment, • 487 

answer  to  same,  Justification, •  698 

complaint  for  trespass  to  lands, • 488 

same,  united  with  claim  for  equitable  relief,. ^ 96 

for  taking  and  carrying  away  personal  property • 489 

answer  to  same,  justification  under  collector's  warrant, 694 

complaint  for  couTerting  plaintiff's  goods,  demand  and  refiual 

alleged, 491 

conrerting  goods,  no  demand  and  reftisal  necessary, 492 

answer  to  same, 604 

what  allegations  complaint  must  contain  in  such  cases, 491-492 

answer  of  justification  in  action  of  trespass  to  land,  that  defen- 
dant necessarily  entered  plaintiff's  land,  the  adjoining  highway 
being  impassable, 602 

TRUSTS,  TRUSTEES  AND  ASSIGNMENTS  (  5^  Asbiovbb  ) : 

complaint  for  execution  of  trust,  where  trustee  has  died, 66 

to  compel  trustees  to  deliver  deed  of  gift,  executed  but  not  de- 
llTered  in  consequence  of  sudden  death  of  grantor, 67 

to  compel  trustee  to  cerUiy  his  consent  to  the  execution  of  a  trust 
power, 62 

in  what  case  equity  will  grant  relief,  in  defective  execution  of 
trust  powers, 66 

complaint  by  creditor  under  deed  of  trust,  against  trustee,  c^arg> 
ing  him  with  neglect  of  duty,  and  praying  account  of  trust 
ftmds,  and  appointment  of  new  trustee, 176 

same,  against  assignee  in  trust,  to  recover  pro  rata  share  of  trust 
fund,   178 

by  ee$tui  que  tnut  against  trustees,  for  an  accounting  of  trust  Amd,  181 

for  removal  of  trustees,  one  revising  to  act,  and  the  other  insol- 
vent,   188 

by  executors,  to  cany  trusts  of  a  will  into  execution,  .  • 186 

same,  against  executors  by  iniant  devisee, • 190 

prayer  of  complaint,  to  compel  executors  who  had  renounced  to 
carry  trusts  into  execution,  or  in  the  attemative  praying  ap- 
pointment of  hew  trustees, 194 

against  the  executor  of  a  trustee  in  tba  sale  of  lands  for  plain- 
tiff, praying  an  accounting,  receiver  and  iqjunction, 822 

complaint  by  trustee,  under  an  assignment,  on  a  policy  of  insu- 
rance eficicted  on  assigned  prc^rty, 898 

other  complaints  by  "  trustees  of  express  trurt,". ....  402,  404,  406 

USE  AND  OCCUPATION: 

complaint  for,  no  price  agreed  on, 482 

complaint  for,  under  a  lease, 482 

plaintiff  may  elect  to  sue  on  the  covenant  of  lease,  or  for  the  use 

and  occupation, 482-488 

answer  of  rent  due  by  way  of  counter-claim, • 641 

same,  that  plaintiff  has  not  performed  covenants  in  his  lease,. . .  642 
what  may  be  set  up  as  counter-claim  or  defence  in  an  action  for 

and  occupaiion, 648 


702  INDEX. 

USUBT: 

answer  of,  to  tctioa on  notOi • ••••••••••  674 

what  aoflwer  in,  must  contain, • 675 

reply  of,  to  coanter-daim, 664 

YBBIFICATION: 

by  plainUiT  to  complaint, 866 

by  one  of  several  parties  united  in  interest, 60 

by  attorney  to  complaint  in  partition 289 

by  attorney  to  complaint  on  promissory  note, 856 

by  officer  of  corporation, 872 

makers  and  indorsers  of  note  most  all  verify  answer, 681 

not  necessary  to  answer  in  assault  and  battery,  libel,  3lc,  even 

though  complaint  be  sworn  to, 601,  617 

WASTE: 

complaint  to  restrain  commission  of, •  •  •  •    87 

WARBANTT,  COVENANT  OP : 

complaint  by  heirs,  for  breach  of,  on  eviction,  after  death  of 
grantor, 411 

what  auctions  necessary  in  such  a  complaint,  and  when  such 
an  action  maintainable, • . .  • 412-418 

WATER-COUESES : 

to  restrain  turning  course  of  creek  on  plaintiff's  lands, 96 

same,  alleging  insolvency  of  defendant, • 100 

to  restrain  unlawftil  use  of  water-power  and  compel  defendant  to 

restore  water-course, 108 

answer  to  complaint  for  diverting  water-course, 625 

WILL: 

complaint  to  declare  will  void  and  restrain  defendants  flram  as- 
serting claims  under  it, 160 

prayer  in  complaint  by  devisees,  to  set  aside  subsequent  deeds  of 
a  portion  or  the  devised  premises,  on  the  ground  of  fraud  in 

obtaining  such  deeds, 164 

complaint  by  executor  to  carry  trusts  of  a  will  into  execution, 

praying  directions  from  the  court,  &c., • 186 

for  the  construction  of  a  will,,  •  • .  • 196 

several  answers  in  same  case, 682,  684,  686 

another  fonn  complaint,  praying  necessary  directions  for  adminis- 
tration,   204 

for  construction  of  will,  and  partition  of  real  estate  devised  by,*.  208 

to  prove  and  establish  a  lost  will •  • 218 

answer  to  same, 626 

case  for  the  construction  of  will,  without  action, 216 

WORK  AND  LABOR  {See  Labor  Avn  Sbbvicbs). 

WRITTEN  INSTRUHENT  (See  Bills,  Bovds,  Notbs,  Ac,): 

complaints  against  persons  severally  liable  on  same  obligation  or 

instrument, ^ . . .  416-422 

against  contractor  and  guarantor,  sued  Jointly, 420 

rule  as  to  parties  in  sudi  cases, 417-422 

when  must  be  averred  in  pleading,  to  be  hi  writing, 461 
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